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AMERICAN LAW JOURNAL 



JULY, 1861, 



District Court of Allegheny County. 

Attion for CoUiiion. 

JONATHAN H. BAKBB ts. THE OWNERS OF THE STEAMBOAT 
HIBERNIA, No. 2. 

1. Harbor T«gii]atioD8 And onstomB, institatod for tke order and c<mT«iiienee of 
Boorod Teeoda, are matters witk which passiiig Teeaela hare nothing to do; 
and therefore a passinf Teiael cannot oljeot that anj fSMilt» as against her, 
is oonunitted 1^ another fessel seeking a moorage in an improper poaitloa 
in the harbor. 

2. A steamboat, attempting to effect % moorage, is not liable for the accident 
of a coal boat naming against her and sinking, eren if she oociq»ies a pointy 
dose bjiriilch coal boats neoessarilj pass; unless she be nnreas9nabljtar43r 
in getting into her poaitiony or unless jhe oonld, with ordinary care, hare 
got o^ of the waj of the coal boat; and she is not liable then, if the coal 
boat» with ordinal/ care and skiDy oonld haTO aTdded the acddent 

5. AocMMti in navigation, occaaioDed bj recent and unknown dbstructicnSi 
are regarded as ineritable. 

4. The usual rif^ts of steamboats, as against other Tcssels, as to the mode of 
mooring or running, are not affected bj the fact that,, a few dajs before, an 
obstruction had been occasioned in another part of the riTcr, which oocasioa- 
•d a n eces sity for other boats to pass in a particular channel^ unless the ob* 
sImotioB was known to the B^eainboat 

6. A custom among pilots of a partiotilarclasi, founded OB noneceerilyof th« 
navigadon peculiar to their sort of cxaft| to take a particular route, glTSi 
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[Baker v. Owners of Steamboat HibeniU.j 
them no esdusiTe right to that route, and does not alter the rights of others 
in leference thereto. 
C. A custom among snch pilots to take a ronte that is dangerous to themseWes 
or others, when there is no neeessitj for it, is bad, and onght to be aban- 



7. When a steamboat is guilt j of unreasonable delaj and occupies an unrea- 
sonable portion of the channel of the river in attempting to moor, and hy rea- 
son thereof a coal boat, or other unmanageable ressel, runs against her and 
is lost, though exerting ordinary care and skin to avoid the accident, the 
steamboat is liable. 

The Bieamboat Hibcrnia, one of the regular Pittsburg and 
Cincinnati packets, on coming into the port of Pittsburg, early 
in the morning, found the place where she usually moored 
crowded with boats. She put out her lines and bj the use of 
them and the capstan and her engines, endeavored to move the 
stem of other boats up stream, so that she michtget in between. 
While thus engaged, two coal boats of the plaintifT, lashed to- 
gether, came down the river between the first and second piers 
of the bridge, and the comer of one of them struck the wheel 
of the steamboat and was injured. Both jcoal boats floated awaj 
\i9,me distance, when one of them sunk. 

The Hibemia is a side wheel boat, and the plaintiff's wit- 
nesses testify that she was lyin^ entirely outside of a tier of 
boats at the wharf, and nearly right across the current, in the 
channel where coal boats usually go ; that her starboard (up 
stream) wheel was going and the other stopped ; that there 
were only nine feet water in the channel ; and though at that 
stage coal boats could pass between the second and third piers, 
yet, at this time, there was an obstmction there, by reason of a 
coal boat from Greenfield being sunk thereabouts^ a few days 
before. 

The plaintiff's hands testify that they did all they could to 
avoid the accident, and they and others testify that, ^t that 
point, a current sets in strong past the stem of the boats lying 
at the wharf. The Hibernia lay at the same place two or turee 
hours after the accident. 

The defendants witnesses testify that the Hibemia had pro- 
ceeded with all diligence to get into the wharf without delay 
before the accident, and was doing so at the time ; that both 
wheels were going, until just before the accident, when both 
were stopped ; that this was the place where she usually moor- 
ed ; that there were thirteen feet water in the channel, and Uie 
wharf register shows the same ; that at that stage of water coal 
boats can run in any part of the river. There was some evi- 
dence tending to show that the steamboat ^as seeking a Irad- 
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[Biker V. Owncnof SteamboMffibanU.] 

ing in an improper place, and that there waa plenty of room 
elsewhere. 

For plaintiSr, Mr. 0. 0. LoomiB. 

For defendants, Mr. Stanton. 

LowBiE, J. — ^Ererj man has a right to navigate the river 
irith such crafts as he has ; bnt, because it is everj man's right, 
the right of each is restrained and limited, by the duty of each 
to regard the rights of others, so far as is not incompatible 
with the proper enjoyment of his own. 

The plaintiff had a right to run his coal boat, and the de- 
fendants had a right to run their steamboat ; but both must act 
out these rights with proper reference to their corelatire duties. 
The rights of both are secured, and regulated by law; the right 
of navigation, by the general law of the river, and the right of 
moorage, by the local ordinances and customs of the harbor. 

It is a well known law of navigation, that vessels having full 
control of their motive power, shall give way to those whidi are 
less manageable ; and the rule commends itself to our common 
sense of justice. Hence a steamboat, in motion, must give way 
to coal boats. But it by no means follows that a steamboat, 
not in motion, is bound to give way. Any vessel may moor at 
the shore or near it, or in the middle of me river, and having 
a right to do so— subiect to the duly of diowinff a light at 
night, if it be out in the thoroughfare — ^it is the duty of other 
vessels to keep dear of it. And there is no rule of law that, 
under ordinary circumstances, forbids one or more vessels moor- 
ing outside of others at the shore. 

Ordinarily, the municipal authorities of ocean, lake and gulf 
harbors, have full power to resulate these matters, as to the or- 
der and places of mooring. But it is different as to our river 
harbors, for they are not mere harbors, being part of the high- 
way also. The harbor ordinances and customs, on the river, 
must be such as not to occasion any impro^ obstruction of the 
navigation. The river being a common highway for all, they 
must be such as effect only vessels moored, or seeking a moor- 
age, and not such as are passing Hence it foUows : 

1. Harbor regulations and customs, instituted for the order 
and convenience of moored vessels, are matters with which pass- 
ing vessels have nothing to do ; and therefore a vessel paasing 
cannot object that any fault, as against her, is committed by 
another vessel seeking a moorage in an improper position in the 
harbor. 

The defendants having a right to moor, had also a right to 
use the time and means of effecting this right. And if the plain- 
tiff^ with ordinary care, could so manage his coal boat as not to 
interfere with that right, after the defendants had commenced 
to exercise it, he was bound to do so. But on the other hand, 
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it was tfie daty of the defendants to exercise their right of 
mooring, so as to take ordinary care to not be in the way of 
coal boats ; if they were compelled by the nature of the cur- 
rent or channel to pass close to that point. The whole of this 
matter may be thus stated : 

2. A steamboat attempting to effect a mooraee, is not liable 
for the accident of a coal boat running against her and sinking, 
even if she occupies a point close by whidicoiJ boats necessari- 
ly pass ; unless she be unreasonably tardy in getting into her 
position, or unless she could, with ordinary care, have got out 
of die way of the coal boat ; and she is not then liable if the 
coal boat, with ordinary care and skill, could have avoided the 
accident 

The time during which the steamboat lav there after the ac- 
cident, had, of course, nothing to do with the accident ; but the 
fact that ten or fifteen pairs of coal boats afterwards passed 
her, while she lay in the same position, is very strong evidence 
as to what the coal boat could have done by ordinary care and 
skill. 

If a steamboat, in attempting to moor, occupies the channel 
where coal boats must necessarily pass, it must exercise ordina- 
ry care not to interfere with their passage. But the steamboat 
crew is not presumed to have known of the sinking of the 
*< Greenfield boat" a few days before, which is said to have 
caused an obstruction in another part of the river, and thus 
compelled the coal boat to take the channel where the accident 
happened. The defendants not being presumed nor proved to 
have known of the obstruction, are not presumed to have known 
of the necessity of coal boats taking that channel. They were 
bound to know and provide for the usual necessities of the nav- 
igation ; but not for those arising from a recent and unknown 
accident. This is the principle. 

8. Accidents in navigation, occasioned by recent and unknown 
obstructions, are considered inevitable accidents. 

Or it may be stated more correctly thus ^ — 

4. The usual rights of steamboats, as against other vessels, 
as to the mode of mooring or running, are not affected by the 
fact that, a few days before, an obstruction had happened in 
another part of the river, which occasioned a necessity for other 
boats to pass in a particular channel, unless the obstruction was 
known to the steamboat. 

But there is evidence that coal boats usually take the chan- 
nel where the accident happened, and it is insisted that, there- 
fore, the steamboat was bound to keep out of it, or hold herself 
in readiness to ^ve way for coal boats. 

This is clidming too much for coal boats. The law protects 
them by requiring steamboats to give way for them when this can 
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properly be done ; bat it gives them no special property in the 
river, and does not constitute their pilots its lawmakers. It is 
not guilty of the absurdity of allowing the pilots of one class of 
vessels to make the law for all others. It would seem strange 
that a trade, which has spruns up within a few years, and which, 
in its present form, may last but a few years longer, should be 
adjudged to have already fixed a law of the river by custom.—- 
A custom of coal boats, if there is any thing peculiar in it, 
must be presumed to be known only to their pOots, and it would 
seem absurd to reqiike other pilots to defer to it. 

5. A custom among pilots of a particular class, founded on 
no necessity of the navigation peculiar to their sort of craft, to 
take a particular route, gives them uo exclusive right to that 
route, and does not alter the rights of others in reference 
thereto. 

There is evidence that from the space between the first and 
second piers of the bridge, a current sets in towards the wharf 
so strong as to make it aifficult to prevent coal boats from being 
drawn against the steamboats there. And there is evidence 
that at a thirteen foot stage of water, coal boats can run in any 
part of the river. One would think that, under such circum- 
stances, they would not need to be advised that they ought to 
direct tiieir course, so as not to endanger themselves, nor the 
steamboats at the wharf. 

6. A custom among pilots of a particular class to take a route 
which is dangerous to themselves or others, when there is no ne- 
cessity for it, is bad, and ought to be abandoned. 

But all these principles may be considered as illustrations and 
specifications of the more comprehensive rule which follows, and 
which covers the whole case. 

7. If the defendants were guilty of unreasonable delay, and 
occupied an unreasonable portion of the river in endeavoring to 
moor, and^ by reason thereof, the plaintiflf, notwithstanding the 
exercise of ordinary care and skiD, lost his boat, then they are 
liable. 

The plaintiff cannot complain of the deliiy if he had plenty of 
room left ; and he cannot complain at all i^ with ordinary care 
and skill, he could have avoided the injury. 

The plaintiff's witnesses say that they did all they could to 
escape it, yet many others passed it safely afterwards. You 
have means of testmg the accuracy of the witnesses. Those of 
the plaintiff say there were nine feet water in the channel, and 
the deficiency compelled them to take the course they did.«— 
Those of the defendants say there were thirteen feet, and in 
this they are confirmed by the register of the wharf master. 

The plaintiff's witnesses say that the steamer lay nearly 
straight across the current, and thus occupied more of the chan- 
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nel. Yet they say that the coal boats struok her wheel at mid- 
ships, and danced off. The defendants' witnesses say she lay 
nearly parallel with the current. 

To account for her lying across a current of near four miles 
an hour, the plaintiff's witnesses say that she had her starboard 
wheel going, and the other stopped. Tou will judge how they 
discoTered Uiis fact, and whether, with the bow fixed, the cause 
is sufficient to account for the effect. The defendant's witness- 
es say the fact was not so. 

Verdict for defendant. 



New York Supreme Court. 

(qBNBBAL TEBM — FBBBUABTy 1851.) 

pefore Edmonds, Edwabds and Mitchell, Justices. 

MTSR S. BfYEBS v. JABIES GEMMEL. 

[S. C. 9 LEGAL OBS. 178.] 

Landlord and Tenant — Light and Air — Stopping Windowi. 

fbe Common Law of England, on the subject of light and air, as an easement 
or incident to real estate, is not the law of this country. It was inapplioa- 
ble to the condition of this country when this State was settled by the colo- 
nists ; it was not brought hither with them, and formed no part of the law 
of the colony on the 19th of April, 1775. Where, therefore, an owner of two 
adjoining lots in the city of New York, upon one of which was a building 
deriTing its light and air oyer and through an open space in the rear of the 
other lot, into which the windows of the building opened and looked, leased 
the building and lot upon which it was erected for a term of years, with its 
appurtenances, without reserring to himBclf a right to build on such other 
lot, or stop, or darken the windows of the building leased, and afterwards 
built a house, corering the whole open space of the other lot, darkening the 
windows, and excluding the light and air fh>m the building occupied by his 
tenant: Held, That the landlord might lawfully darken or stop the windows 
by any erection on the other lot, and such on act was not in derogation of 
his own grant, and he could not be restrained by iigunction ft>om so doing. 

This was an action nnder the code, commenced in September 
1850, for an injunction, and in the nature of an action on the 
case for a nuisance to the light and air, to which the plaintiff 
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claimed a right of einoyment, as an incident and easement to 
the bnilding occnpied by him and leased from the defendant, 
on the norm-east comer of Reade street and Broadway, in the 
city of New York. The complaint stated that the plamtiff, re- 
lying npon tho continuance of the light and air in the manner 
it had been accostomed to flow and pass over the rear of the lot 
adjoining and owned by his landlord the defendant, had ex- 
pended several thonsand dollars in improving and repairing the 
building, and had under-let *the same in tenements, so that it 
yielded him a large profit. That the defendant also ovmed the 
lot adjoining in the rear on Reade street, and was erecting a 
wall upon his own lot in the rear of this building, demised to 
the plaintiff, which would exclude a large portion of the custo- 
mary light and air thereof, and render the premises dark and 
almost useless, and uncomfortable and unwholesome. An in- 
junction was asked for to prevent the continuance of this erec- 
tion, and damages for the injury done. An injunction was 
granted ex parte. 

Answer was put in, but the statement of the case was not 
materially varied. 

The other facts sufficiently appear in the opinion of the court 
below,— Nov. 11, 1860. 

Motion was made to dissolve the injunction, and was argued 
before Edmonds, GL Justice. 

Livingston lAmngsUmj for Defendant, cited and relied upon 
Mahon v. Brown, 13 Wendall R., 261 ; Parker v. Foote, 19 
Wendall R., 809. 

Albert Mathewey for Plaintiff, made and argued the following 
points : — 

L The restraining by injunction the erection and continuance 
of private nuisances, is an old established head of equity juris- 
diction, constantly exercised and founded upon the ground of 
restraining irreparable mischief, of suppressing oppressive and 
interminable litigation, and of preventmg multiplicity of suits. 
2 Story, Eq. Jur. Sec. 25. Code of Procedure, Sec. 219. Van 
Bergen v. Van Bergen, 2 John Chy. R. 272 ; Gardner v. Vil- 
lage of N. Burgh, 2 Ibid, R. 162 ; Belknap v. Belknap, 2 Ibid, 
R. 462 ; Livin^ton v. Livingston, 6 Ibid, 497 ; Arthur v. Case, 
1 Paige R. 449 ; Hills v. Miller, 8 Ibid. 266 ; Belknap v. Trim- 
ble, 8 Ibid, 677 ; Trustees of Watertown v. Cowen, 4 Ibid, 
610 ; Mohawn &; H. R. R. Co. v. Artcher, 6 Ibid, 83 ; Bar- 
row V. Richards, 8 Ibid, 861 ; Gilbert v. Mickle, 4 Sandford 
Chy. R. 867 ; Brower v. The Mayor, etc., 8 Barbour's S. C- 
R: 264. 

1st. Where a party builds so near the house of another as to 
darken his windows against the clear right of the latter, either 
by contract or by ancient possession, courts of equity will inter- 
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fere by iDJunetion to prevent the nuisance as well as to remedy 
it if abreadj done, altnoogh an action in damages would lie at 
law — ^for the latter can in no ^ust sense be deemed an adequate 
relief in such a case. The injury is material and operates daily 
to destroy or diminish the comfort and use of the neighboring 
house, and the remedy by a multiplicity of actions for the con* 
tinuance of it would furnish no substantial compensation. 2 
Story's Eq. Juris. Sec. 926. Lasala v. Holbrook, 4 Paige 
169; Robertson v. Petinger, 1 Green Ghy. R. 67 ; Banks y. 
American Tract Soc. 4 Sand. Chy. R. 488. 

2d. The only damages recoverable in the action are those 
which had accrued at the time of bringing suit. Thayer v. 
Brooks, 17 Ohio R. 489 ; Miller v. Eraser, 8 Watts R. 456 ; 
Duncan v. Mirkley, 1 Harper R. 276 ; Vedder v. Vedder, 1 
Denio R. 257 ; Blunt v. McGormick, 8 Denio R. 288. 

8d. A total privation of the customaiy light and air which a 
part^ is entitled to have flow and pass into his house is not es- 
sential to authorise the court to interfere to enjoin and suppress 
the nuisance. It is sufficient if the complaining party, by rea- 
son of the obstruction, is unable to enjoy the light and air in so 
free and ample a manner as before, and to use and enjoy his 
premises in the manner and for the purposes he has been ac- 
customed. Parker v. Smith, 5 Carr k rayne R. 488 ; Prin- 
gle V. Wenham, 7 Ibid, 877 ; Wells v. Ody, 7 Ibid, 410 ; Cot- 
terell v. Griffiths, 4 Esp. N. P. C, 69 ; Cross v. Lewis, 2 Barn. 
& Cress. R. 686. 

4th. Although a window or premises be so altered as to ad- 
mit more light and air than was accustomed to flow and pass 
into it ; this will not justify or excuse an erection that obstructs 
any of the light or air that was accustomed to flow upon it.— 
Chandler v. Thompson, 3 Camp. R. 80. 

II. If a man own two adjoining lots, having a house upon 
each with lights, though not ancient, and lease the one with its 
appurtenances, he cannot, in deroaation of his owngranty erect 
upon the other any building which will obstruct or hinder the 
light or customary air of the house first leased. [A. D. 1611.] 
William Aldred's Case, 9 Coke's R. 67 ; [A. D. 1675.] Palm- 
er V. Fletcher, 1 Lev. R. 122, 1 Keb. R. 253 and Lid. R. 167 ; 
[A. D. 1685.] Cox V. Matthews, 1 Vent R. 237 ; [A. D. 
1703.] Rosewell vs. Pryor, 6 Mod. 116 ; [A. D. 1814.] Comp- 
ton V. Richards, 1 Price R. 27 ; [A. D. 1824.] Riviere v. 
Bower, 1 Ryan & Moody R. 24 ; [A. D. 18297] Coutts v. 
Gorham, 1 Moody & Malkin R. 396 ; [A. D. 1832.]. Swans- 
borough V. Coventry, 9 Bing. R. 305 ; [A. D. 1815.] Story 
V. Odin. 12 Mass. R. 157 ; [A. D. 1833.] Lasala v. Holbrook, 
4 Paige's R. 173. 

1st. He is estopped by his own deed and his own act from 
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claiming a right so to do. Desell t. Odell, 8 Hill's B. 215. 2 
Oreanleaf Et. Sec 471 ; Oanhan t. Flak, 2 Crompton k Jer- 
Tis, B. 126. 

2d. Easements of necessity, appurtenant to lands and tene- 
ments are not eztingoished by unity of possession and pass to 
the grantee with or without the words ^ appurtenances'' as an 
*^ incident to the princiMl" conyeyed. Shury t. Piggott, Buli^ 
strode B. Ft 8, 839; Haiard t. BohinMMi, 8 Mason B. 276; 
Grant v. Chase, 17 Mass. B. 442. 

8d. Such an easement is attached to the estate* and not to 
the person of the lessee and follows it into the hands of the as- 
rignee. Hills t. MDler, 8 Paige's B. 267. 

jEiBMOHDs, Ch. J. — ^A landlord who owns {Hrwnises adjoining 
those he has let to his tenant, has no right to make erections 
thereon, whereby the enjoyment of the demised premises may 
be distmrbed, as by ereedng a high wall on the adjoining lot to 
depriye-his tenant of light or air ; and his d<Hng so, if it oper* 
ates so &r to disturb the enjoyment as to dissolye the tenancy, 
may be restrained by iigunction. Motion to dissolye injunction 
denied. 

An Appeal was taken to the (General Term from this order, 
and the same was argued by 

Charle$ O* Conner y for Defendant. 

Hdward Sandfard, for Plaintiff. 

jBtf the Court. — ^MiroHKJ., J. — On and before 1st Februarr 
1849, Mr. Gemmel was seised in fee of the conker house and 
lot on the east side of Broadway, and North ade of Beade st, 
in this cilT, known as No. ^0 Broadway, and also of the 
houses and lots adjoining to these, known as No. 40 Beade 
street. 

The Broadway lot was 84 feet wide on the front on Broad- 
way, and of the same width in the rear, and 68 feet deep on 
BcNftde street, and on the opposite or north side. The house on 
that lot was fiye stories hi^ and was fifty-eight feet in hei^t, 
and coyered the whole lot except an area of 18 by 28 feet — 
this area or open space beginning, on one side at the distance of 
fifty feet from Broadway, and extending to the Beade street 
lot, and on the other side be^nning 11 feet from Beade street, 
and extending to the north side of the lot. 

The Beade street property consisted of two lots 44 feet front, 
and 84 feet deep, on which were erected two three story houses, 
each 22 feet deep from Beade street and 28 feet high at the 
eayes of the roof, and 85 feet at the peak. Thus the Beade 
street lots being 12 feet deeper than the hous^ on them, had 
yards 12 feet in depth. One De Forrest then owned or occu- 
pied the lot to the north of these, but had not built to the rear 
of his lot, so that Mr. Qemmers three houses had light from 
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De Forrest's yard, and from Gemmers area and yards. The 
Broadway house had and still has the advantage of light from 
Broadway (one of the broadest streets in that part of the city,) 
and along its whole depth on Beade street ; and as if to secure 
light to the rear, windows were placed in each story on that 
part which faced the area. There were not, however, windows 
in the part of the rear wall which adioined the Reade street 
lot, although that wall rose from 28 to 80 feet above the Reade 
street houses. There was also a wooden fence eight feet high, 
entirely separating the Broadway lot from the Reade street 
lots ; and on the area there were privies erected commencing 
2 or 8 feet south of De Forrest's lot, and extending about 7 
feet along or near the boundary between the Broadway lot and 
the Reade street lots and rising to the height of 20 feet and 
communicating with the Broadway house, partly by means of a 
piazza 8 feet wide over part of the area. There was no com- 
munication between the Broadway lots and the Reade street 
lots. 

On the 19th February, 1849, Gemmel leased to Durrell for 
7 years from Ist May, 1849, '^ the house and lot known as No. 
290 Broadway, in the city of New York, with the appurtenan- 
ces,'' at the yearly rent of $3500 payable quarterly. The lease 
was under seal, and the landlord entered into no covenants ex- 
cept to keep the roof in repair. In September, 1849, the lease 
was assigned by Durell to Myers, the present plaintiff. Since 
that, De Forrest has built on the whole rear of his lot, so as to 
cut off the light that came over his open yard through a space 
13 feet wide. In June last, Gemmel tore down his houses on 
Reade street, and began the erection of other houses which are 
intended to cover the whole of the Reade street lots, and to be 
five stories high, and to rise ten feet above the Broadway house. 

This action was con^menced to prevent his erecting suck 
buildings, and an injunction order was granted to that effect. 

A motion was made at Special Term, on the coming in of 
the answer, to dissolve the injunction ; that motion was denied, 
and the defendant has appealed from the order then made. 

The counsel for the defendant, with that fairness and bold- 
ness for which he is distinguished, admitted that he could not 
sustain the appeal if the decisions made in England for the last 
fifty years, as to the rielit to light, are to control this case, and 
the counsel for the plaintiff admitted, with equal fairness, that 
he did not rely on any covenant, express or implied, on the 
part of the landlord, and accordingly that the landlord was not 
liable for any injury resulting from the erection of De Forrest. 
There was no express covenant applicable to the case, and since 
the Revised Statutes have declared that no covenant shall be 
implied in any conveyance of real estate, and that the term 
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"red estate" is co-extensive in meaning with "lancb, tene- 
ments and hereditaments" (1 B. S., 738, S 140, p. 750, S 10); 
it is at least probable that no covenant ooold be implied. The 
groond assumed by the plaintiff is, that part of the thing actor- 
all J demised, was the right in the Broadway lot to deriye light 
and air from the Beade street lot ; in other words, that by the 
act of the common owner of the lots, this right had been made 
part of the Broadway house and lot, and so would pass in any 
lease or conyeyance of that lot. 

Only such parts of the common law as, with Ae act of the 
Oolony in force on the 19th April, 1775, formed part of the 
• law of the Colony on that day, was adopted by us — and only 
SQch parts of the Common Law were brought by the Colonisto 
with them as suited their condition. In the application of this 
restricted rule, a mortgage has been considered with us as be- 
ing only a security for money, and as leaving the legal title in 
the mortgagor, as to all persons except the mortgagee, while 
in England the mortgage was considered as passing the whole 
legal title to the mortgagee. In England, it was " waste" for 
a tenant to cut down timber ; with us, on the contrary, good 
husbandry required that on a lease of lands, mostly unimpro- 
ved, the tenant should be permitted to cut down large portions 
of the timber. So while the population was scattered, and 
houses were not crowded together, there could not for many 
years be an occasion for applying the law of anrient lights as 
now understood in England. It appears by the act of 19 Gar. 
II., ch. 8, passed immediately after the |^eat fire in London of 
1666, that there were streets or lanes m that great city not 
more than fourteen feet in width. (See Eeeble s Laws.) Li 
such streets the houses must have derived their only valuable 
light from their sides or rear, and the necessity of the case may 
have justified a presumption as a matter of fact from a long un- 
disturbed enjoyment that the lights for the sides or rears of the 
houses had been jmntcd to those houses by the owners of the 
adjoining lots. The custom that may have thus arisen, when 
once established, would be applied also to the houses on the wi- 
der streets. Where houses were thus crowded, and so little 
space left even in the public streets for air and light, it could 
hardly be supposed that one would leave his land unoccupied 
and permit his neighbor to receive the benefit of this circum- 
stance, if he were not bound to do so. There was, therefore, 
no violence to the usages of such places to presume a grant of 
the right to the ancient lights in such cases. The usage, too. 
was not uniform ; for in London, by custom, a man could build 
to any height on his ancient foundation. (Yin. Abr. Stopping 
Lights, C. I.) 
With us there was no room for any such presumption. In tbe 
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early settlement of the colonies land most hare been too abun- 
dant for anj such question to arise. Light and air came, as 
the blessings of Heaven, in abundance for all; so that no one 
could think of claiming a restriction upon his neighbor's lands 
in order to enjoj them. The abundance and cheapness of land 
would lead each owner of a house to leave open space about his 
own house, that he mi^ht eujoj them as his own, and which he 
would regulate to suit himself ; a carden or an allej might be 
at the side of his house, and he might, from his side windows, 
overlook his neighbor, and his neighbor overlook him, and each 
receive light and air from across the land^ of the other ; bnt 
neither could, in such a condition of the country, claim Uiis as 
a right. Thus the greater part of two centuries may have pass- 
ed without any emergency arising, in which the law, as to the 
right to lights, could arise. 

A law inapplicable to the condition of the country for so long 
a period, could not belong to that part of the Common Law 
which we brought with us, namely, '^ so much only as was ap- 
plicable to our condition," nor as *' part of the law of the Col- 
ony on 19th April, 1775." And if it could be considered as 
lying dormant, it could be reviyed only in such forms and un- 
der such circumstances as the habits of the community, and a 
just regard to the previous general practice and understanding 
would require., Tne streets in our cities have been generally 
broad enough to afford an abundance of light, so far as the front 
of the house is concerned ; the lots were generally, too, laid 
out of such depth as to secure ample light from the rear. And 
when additional lights have been left on the sides, they have 
not been considered as giving rights over the adjoining owner's 
land, but each owner, as his ovm interest has dictated, has oc- 
cupied the whole of his own ground. It is against the spirit of 
our people to incumber their lands with privileges in favor of 
other, though adjoining lands, whether held by them or others ; 
what they own they wish to own absolutely, without being sub- 
ject to any rights in any other, and to be at liberty to sell or 
retain each part free from control from the other. They are 
proverbially distinguished for looking to the future, and as they 
expect future greatness to their country from the course of 
years, so they are confident that the future will add to the value 
of their la^ds and create the expediency and necessity of im- 
proving them by more extensive buildings. Yet, while they 
were not injured by their neighbor's deriving any benefit from 
their unoccupied lands, it would be equally against their sense 
of right to interfere with their neighbor's enjoyment. With 
this feeling pervading the people, it is not surprising that (as we 
believe the fact to be,) lawyers in extensive practice in real es- 
tate, have not known any instances of express grants of rights 
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to light ftnd air imtQ within a Ytrj few yean, and then in but 
few cases. In snch a commnnily it woold be d<Mng violence to 
the habits and customs of the people to presume a grant or in- 
tention to ffrant a right to another oyer adjoining property not 
within the limits shown on the face of the grant, <Mr not unques- 
tionably indicated by the use and situation of the property ;r 
and if it were left to a jury they could not properly find duit 
was such a erant. 

If (as in Jones' Court, and Jauncey Court in Wall street, in 
this city,) buildings are erected occupying the four sides of the 
lot, with an open syiee in the middle for light and air, which ia 
free to the occupants of all the rooms in the adjoining buildings 
' with a common entrance for all, and separate apartments are 
then let out to different tenants, the owner may well be consid- 
ered to have dedicated that open space for the benefit of all the 
tenants; the intention to do so would be undoubted — it would 
be only necessary to show the place or a plan of it, to obtain 
the admisuon of all, that such was the intention. So, also, b^ 
the devise of a mill ; the right to use the water that moved it 
may well pass as part of tnat which was meant by the words 
used: and if a stream runs through land sold, and also through 
adjoining land, the right to have it continue to flow, and that 
it should not be diverted, would pass as i>art of what was clear- 
ly intended to be granted. On this principle, the case of Story 
V. Odin (12 Mass., 15T,) may well have been approved wher- 
ever it was referred to ; although in some instances, it has been 
quoted to sustain the present Englisn doctrine. There the 
plaintiff's house was bought by him in 1795, from the town of 
Boston ; it then, with other three buildings, formed part of 
three sides of a square, and had (as well as the other houses) a 
door in each 9tary opening into a vacant lot of ground in the 
middle of tins square ; this vacant lot was used by the several 
tenants as a deposit for casks, boxes, etc, and sometimes for 
a passage way. The yard continued to be so used until 1812, 
when it was sold by the town to the defendant. The vacant lot 
was thus actually connected with the adjoining buildrngs, by 
means of the door in each story opening into it, and also by tlie 
use to which it was deYoted, and this would be the conclusion 
on a mere view of the lot, — the view alone would be enough al- 
so to indicate that both were owned bv the same parties. If 
that use of the yard had been confined to the building of the 
plaintiff only, there w$uld have been little doubt that the va- 
cant lot formed part of the house and lot bonij^t by the plain- 
tiff; as a yard used with an^ other house may form part of the 
lot on which the house is bmlt. But the fiusts here are entirely 
different. No one would imagine in this case, bv only seeing 
the property, that any rights were attadied to the Broadway 
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house over the Reade street lot, any more than that they ex- 
tended over De Forrest's lot also. It would be seen that while 
De Forrest's lot was left open the light would be probably suffi- 
cient ; but no inference would be drawn that the landlord meant 
to grant a right over De Forrest's lot as part of the thing de- 
mised, nor would the inference be any more justifiable that he 
meant to grant a right over the Reade street lots. If the lessee 
knew that Gemmel owned the Reade street lots (which is not 
alleged here,) and he expected to derive light during his term 
from the Reade street lots, it would have been only Sdr for him 
to have said so to his landlord, and to have expressly agreed 
with him for that privilege. 

The form of the Broadway building also showed to the tenant 
that the landlord had constructed it so as to secure to it a defi- 
nite quantity of light and air within its proper bounds, and that 
it was not to depend on deriving either from other sources. 

The extreme rearadjoinmg the Reade street property, though 
between 23 and SO feet above the Reade street houses, and 12 
feet in depth, had not a single window in it. Thus indicating 
that the expectation was that the Reade street property would 
be raised so high as to cover any lights that might be put there. 
In the same way lights were placed in every storv on the south 
and west sides of the area, that they might get the light from 
it. If it had been intended to subject the lUade street lots to 
this incumbrance, Gemmel would undoubtedly hhve left no open 
area opposite the yard of the Reade street lots, but would have 
built his Broadway house close up to that yard. So, too, not 
only was there a fence to separate one lot from the other, but 
there were privies on the Broadway lot rising to the height of 
20 feet, and covering all but 5 feet of the space opposite the 
yard of the Reade street lot — this 20 feet of height precluded 
the idea that light was intended to be derived to toe [Broadway 
lot from the lot on Reade street ; it would almost as effectual- 
ly darken the cellars and first story and part of the second sto- 
ry as the present unfinished building. 

The counsel for the plaintiff did not state whether in his view 
Mr. Gemmel would have retained this privilege as belonging to 
his Broadway lot if he had retained that lot and sold the Reade 
street lots to another person ; yet if from the construction of 
the building that privilege had become part of the Broadway 
lot so as to pass by a simple grant or lease of that lot, that re- 
sult would seem to follow ; and it is probable that such is the 
English law in such cases ; and that the right does not depend 
on which is first sold by the common owner of the two lots. — 
Such is the opinion of Gale and Wholley in their valuable 
" Treatbe on Easements." They say : " the obligation is im- 
posed equally on the grantee and the grantor" (p. 50.) They 
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add, (p. 51,) that " the onljr opposition to the current of au- 
thority that this disposition is binding equally on the grantor 
and grantee and the parties claiming under them respectiTely 
is a dictum of Lord Holt in the case of Tenant y. Goodwin as 
reported by L. Raymond," and the cases quoted, and the prin- 
ciples stated by them seem to sustain their view ^see ib., p. 51 
to 77.) Such was the opinion of Twisden, J., m Palmer v. 
Fletcher (1 Lev. 122,) and the decision in Riviere v. Bower, (1 
Ryan and Moody 24,) where the landlord recoTcred against his 
tenant for obstructing lights of a house adjoining the demised 
premises ; such also is the rule in the analagous cases of ways 
of necessity, where if the grantor sells lands surrounding a 
close which he retains, he retains a right of way over the lands 
sold (see Gale and W. as above, and page 77, &c.) The same 
rule has also been applied to light where the sales of both lots 
were at the same time as in SwoMharough v. Coventry (9 Bing. 
R. 805). 

A rule thus blindly fettering estates without any written evi- 
dence of right, and equally annoying to buyer and seller should 
not be adopted here unless it was clearly the law of our own 
state. Justice Bronson showed in the case oi Parker v. Foote 
in 19 Wend., 809, that the English law as to lights does not 
apply to this country ; and we would have simply referred to 
that decision, but tbit it was truly said that that case icas oho 
decided on another point; still the Chief Justice expressly con- 
curred with him on that point, and it is believed that that part 
of the opinion was received ai the time with cordial approba- 
tion by the public and the bar. Vice Chr. Sandf ord in Banks 
V. American Tract Society, (4 Sandford's Gh. R., 465,) admits 
that such ^^ is probably to be deemed the decision of the court," 
but declined expressing an opinion whether it was an open ques- 
tion or not, and said stiU less did he mean to intimate a bias 
either way. 

He has since published the 2d vol. of the Superior Court Re- 
ports, of which court he is a distinguished member, and without 
expressing any dissent, gives the decision of that court in the 
case of Palmer v. Wetmore, and states the point decided to be 
that a landlord who owns land adjoining the demised premises 
has a right to build on such land, though he may thereby ob- 
struct and darken the windows in the tenement demised (p. 316.) 

Authority as well as principle show that to be the law of this 
State. 

The order appealed^ from should be reversed with costs, and 
the injunction be dissolved* 

EnwAKDS, J., concurred. EdmonbSi CIl J., dissented. 
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First District Court — New Orleans. 

JOHN CHANDLER SMITH «. THE MECHANICS' ft TRADERS BANE. 

1. Wkere ackoek upon a btak is made payable to the order of A. B., the bank 
is liable to the person entitled ; if the money be paid out on a forged en- 
dorsement purporting to be the signature of A. B ; although the forgery was 
perpetrated, and the money obtained, by one to whom the drawer had been 
induoed by fimud to deliTer the cheod, under the mistaken belief that he was 
the Teritabk A. B., the person to whose order the oheok was made payable. 

Some person, unknown, presented to the plaintiff, who is a 
broker, in NoTember last, a draft purporting to be drawn by 
Payne k Harrison, of this city, which draft the plaintiff bought, 
and gave in return to the negotiator his check on the Mechan* 
ics' and Traders' Bank for the sum of |2,908 67 drawn to the 
order of Payne k Harrison. This check was presented to the 
bank and paid. It turned out that the draft was a forgery, and 
that the endorsement on the back of the check, drawn by Smith, 
to the order of Pavne k Harrison, was written very legibly 
" Payne k Horrin, instead of "Payne k Harrison," and was 
also a forgery. The plaintiff, J. C. Smith, comes into court, 
and prays that judgment be given a^amst the Mechanics' and 
Traders' Bank, for the amount of uiis check, on the ^ound 
that the bank could pay the amount only to the order of JPayne 
ft Harrison, and that it is the. duty of the bank to verify the 
signature or endorsement of every check drawn to order. Af- 
ter hearing testimony and argument of counsel, the court ad- 
judged and decreed that the plaintiff, John Chandler Smith, 
recover of defendants, the Mechanics' and Traders' Bank of 
New Orleans, the sum of $2,908 67, with legal interest from 
the 20th of February, 1851, till paid, and costs. 



Strict Construction. 

An able writer in the Journal of Commerce expresses him- 
self with much propriety and good sense in the following article 
on the principles of Constitutional Construction. We do not 
go the entire length of subscribing to the doctrine that every 
power not expressly withheld, in a State Constitution, is, by 
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implication, granted to the LegislatiTe power. The grant of 
^^ legislative power" most be understood as limited, even in a 
State dmititutionj to sach powers as the legislature of a free 
people may properly exercise, and must, by necessary implica- 
tion, exclude the exercise of either Executive or Judicial pow- 
ers. But, with regard to the Conetitution of the IT. States, the 
principle of a strict construction arises from the nature of the 
federal system, is especially enjoined by the Federal Gonstitu- 
tion, and is absolutely indispensable to the preservation of the 
rights of the States, and to the permanency of our great and 
glorious Union: 

In presenting some general views on this principle of con- 
struction as applicable to the (constitution of the United States, 
it was mentioned that some of the dangers resulting from the 
opposite rule would be pointed out The people are so much 
more familiar with the workings of State legislation that they do 
not readily comprehend the vast difference which exists between 
the general and local constitutions. The difference results firom 
the organic structure of the two instruments. The grants of 
power in the State Constitutions are general AU^ le^lative 
power is in terms conferred. Under such a constitution, the 
legislation embraces every subject nearly, and there is no ne- 
cessity to see whether the power is puticularly granted; we 
only examine to see whether it is in terms withheld. The few 
powers withheld are so generally known that the local constitu- 
tion is scarcely looked to at all to leam what powers may be 
exercised. Such is the habit : and it almost disqualifies those 
who have long pursued it from understanding that a syston the 
very reverse must govern the legislation at Washington. 

We were thirteen States when the National Constitution was 
formed. Its formation was voluntary — not compulsory. Va- 
rious and conflicting local interests existed among the States. — 
They were of the gravest character, and their preservation, 
perfect and complete, to the individual States, was essential. 
By granting all legislative power to the national government, 
these interests womd have been swept away, and State lines 
and State powers woold have been annihilated. The represen- 
tatives of tnese States in the convention were, in order to pre- 
serve these interest, driven to a careful and precise specifica- 
tion of the powers which Congress might exercise, to declare in 
terms that the powers not 0*anted were reserved to the States 
respectively, or to the people. Under sudi a constitution tiie 
legislative luibit must be opposite to that which applies to the 
State constitutions. The power to be exerdsed most be found 
YOL. XL— No. 1.— B. 
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within particular specifications, or in some clause, or be ** ne- 
cessary and proper" for carrying it into efiect. If powers not 
granted are assumed, the genersu government diminishes those 
which the States reserved, and confounds and disturbs the har- 
mony of the system. 

From the formation of the goYemment there have been those 
who were interested in eztendmg its powers beyond the bounds 
of this specified authority, and others equally interested in con- 
fining the government within the limits originally set for it. — 
Parties have arranged themselves into shape and organization 
on these opposing principles ; and so deep are the interests at 
stake, that upon this issue they will ever wholly or in part be 
formed. The South, which hitherto has been divided on this 
question, exhibited ^uch unanimity in the last Congress in favor 
of the principle of strict construction, (that which secures the 
rights retained by the States,^ that politicians of the North, 
from the desire of affinity with them, will the more readily 
yield up their views on this question. The course of Georgia, 
without distinction of party, indicates a systematic and thor- 
ough determination to oppose the assumption by Congress of 
improper powers. A like course on the part of other South- 
em States will secure their domestic institutions from legisla- 
tive violence on the part of Congress. Their only safety lies 
in a careful and habitual preservation of the original restric- 
tions upon the power of Congress, and a careful and habitual 
preservation to the States of the reserved powers. 

The most noted instances of departure from it which the his- 
tory of the general government presents were the establishment 
of a Bank of the United States — a money corporation — ^mainly 
under the power to " lay and collect taxes" — the primary ob- 
ject of the bank being to discount bills and issue money, and its 
secondary object only to collect and disburse the revenue : the 
passage of a general insolvent law, under a power to establish 
** a uniform Sj)rstem of bankruptcy ;" the creation of a system 
of internal improvements within State lines and of a local 
character, under the power ^^ to establish post offices and post 
roads ;" the establishment of a system of protection under the 
authority to raise a revenue, and on a plan which diminished 
revenue as protection increased ; and the improvement of local 
harbors ana rivers, under the right to regulate commerce. The 
enumeration might be extended ; but a single case illustrates a 
principle, and the extension is unnecessary. It may be remark- 
of all these powers that the constitution might be looked to in 
vain by a stranger to it to find on which of the eighteen speci- 
fications of power they respectively hinged. Some of these 
powers were asked from the framers of the constitution, and re- 
fused by a decisive vote— the power to establish a corporation, 
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for instance. But yet, through the plastic influence of the 
rule of implied construction, a corporation was established al- 
most the equal of the goyemment in influence, and its superior 
except when attacked by a popular idol, of remarkable firm- 
ness, of unequalled energy, of desperate courage, who waged 
battle with a strength unknown to former political conflicts. — 
The framers of the constitution, when they gaye (Congress pow- 
er to ^^ lay and collect taxes, and to regulate commerce," could 
not have supposed that they were conferring, as appurtenant 
to them, a power. which they refused to create independently — 
to incorporate. Nor could they have supposed, when they lim- 
ited the powers of Congress oyer money to its coinage and the 
regulation of the yalue thereof that Ck>ng|re88 would haye con- 
ferred on any corporation a right to issue a different kind of 
money— one which affected the yeiy standard they were bound 
to proyide. The departure from the nlam object and intention 
of the framers of the constitution in this instance established a 
pi inciple of construction which, if nerusted in and applied to 
other powers, would haye confounaed all distinction between 
the two systems, and made the theory of ^yeming through a 
written constitution too ridiculous for adoption by other nations 
and shown its outness to carry us fom^Krd to a safe anda high 
condition. 

Two features of an important character were thus established : 

1. That the power to lay and collect taxes mi^ht be exercised 
by a corporation, and that public officers, subject to remoyal, 
impeachment, and punishment, might be dispensed with. 

2. That, in order to carry into raect a specific power, an in- 
stitution might be established to exercise other and different and 
hieher authority, under the pretence that it was a means to an 
end — such other and different and higher authority not haying 
been conferred upon Congress. 

If the general goyemment may undertake the business of a 
banker as a nart of the authority to lay and collect taxes, it 
may undertake the business (^ carrying passengers as a part oif 
the authority to carry the mail. If it may create a corporation 
for banking purposes, it may establish a steamboat and a stage 
corporation to carry passengers. If it may dispense widi pub- 
lic seryants and officers in collecting and disbursmg the reyenue, 
why may it not also in the conduct of our foreign negotiations f 
The application of the rule to other subjects might work a 
change m the form of 'goyemment entirely — ^firom one conduct- 
ed by official persons into one managed wholly by corporations. 

The present arrangements for coUecting and disbursing the 
reyenue are entirely in harmony with the constitution ; they 
are attended with no assumption of doubtful powers ; they in- 
terfere with the priTate pursuits of none ; they alwn no sec- 
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tion by an attempted stretch of authority; they are simple and 
effectual ; tiiey show the wisdom of the great and good men who 
framed the Constitution of the United States, and of the Con- 
gress which established a measure so much in harmony with it. 



Law Heform in Virginia. 

A correspondent of the United States Law Magaiine^ writes 
from the University of Virginia as follows : — 

« Touching the subject of reform, I must declare that a tem- 
per greatly too radical, and indiscriminate in its radicalism, ap- 
pears to me to have been exhibited in some of the States. The 
common law system of pleading, for instance, I admit, is de- 
formed by many faults, which, however, are rather excrescences, 
generated by the scholastic pedantry of the times which origi- 
nated it, than necessary parts of the system. To correct these 
faults by legislation b wise and practicable, but they destroy 
the system. In Virginia, much has been done to prune away 
its redundancies, and diminish the ill effects of its extravagant 
technical tendencies, and at present the most mbchievous fea- 
ture is precisely that which will be least likely to engage the 
attention of those who are most clamorous for reform — ^namely, 
the wide and illogical effect allowed to the general issue, in cer- 
tain actions. An application of the rules of cpurt, Hil T, 4 W. 
rV., would be a very desirable improvement ; but the hope of 
it is distant, because, although it would increase greatly the cer- 
tainty of justice in the courts, accelerate business there, and 
diminish expense, vet it would demand more knowledge, reflec- 
tion, and care on the part of the practitioner, and oblige some 
scores of forensic Othellos to say ^^ my occupation's goneT' 
There is another particular wherein I think the usage of the 
common law might, with great advantage, be restored in Vir- 
ginia. I refer to the practice of the judge summing up the ev- 
dence to the jury, and charging them as to the law. This 
practice has fallen into entire disuse with us, greatly to the 
prejudice of the character, and the benefits of trial by jury, 
and I am apt to think, not a little to the detriment of the judi- 
eial character itself — ^the judge's faculties beinff suffered to rest 
for want of constant exercise. In civil as well as in criminal 
cases, our Virginia courts realize, pretty literally, Home 
Tooke's exordium to his jury. ^^ There is nobody here, gentle- 
men, but you and I, and the Attorney-General. As for the 
judge^ and the crier, they are appointed only to keep order!' ^ 
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Medical Jurispnidence. 

A NEW PHYSIOLOGICAL TBST OF INSANITY. 

Petbr a. Browne, Esq., in his examination as a witness, in 
the recent trial of Warder Gresson, before Jadge King, on a 
Traverse of a Commission of Lnnacy, testified that his opinion 
of Mr. Cresson's sanity, formed from repeated conyersations 
with him on almost ever j subject, was confirmed by a micros- 
. copic examination of the roots of the hair of his head. That 
from a careful and extended examination of many thousand 
specimens of the hair of the head, for some three years, he was 
able to point out a remarkable peculiarity which was always 
manifest in the hair of the head of an insane person. On pull- 
ing out (said Mr. Browne) a hair by the root from the head — 
the button at the end, or root as it is generally termed, will be 
observed, under the microscope to be white in color, transpa- 
rent, often translucent, and in shape repilar and pestle formed. 
In the insane, these characteristics are in all reqpects different; 
the button is dark in color, neither transparent nor translucent, 
and distorted, bent and irregular in shape and form. This 
change in the roots of the hair Browne accounted for thus : — 
that it is produced by bodily disease, which has this effect on 
the hair : that insanity of eyery kind is a bodily disease, and 
that this change in the hair is caused more geneiaDy by insan- 
i^ than by anj other disease ; that a povon might not be in- 
sane whose hair presented these peculiarities, but suffering pro- 
bably from some bodily ailment ; yet if the hair manifested no 
change, but presented the white transparent and pestle-shaped 
appearance of the button, the person was bee not only horn 
insanity, but from all other diseases having this effect. Such 
was the appearance of Mr. Cresson's hair under the miscros- 
cope, and Mr. Browne declared on oath that this test was con- 
firmatory of his opinion in favor of his sanity. 

Mr. Browne exhibited to the jury many hundred specimens 
of hair collected from five lunatic hospitals, and testified that 
every specimen had this characteristic of insanity. He further 
testified that, frx>m the investigations he had made, he had no 
doubt whatever of the theory he advanced, that it was based on 
actual experiment, and confirmed by every observation made. 

Li the course of his testimony, lur. Browne referred to the 
peculiarities of hair which distinguished the different races of 
men — ^the Mongolian or Chinese race and the American Indian 
having hair in form round or cylindrical; the Caucasian, Euro- 
pean or white race oval hair, and the Begto race hair flator rib- 
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bon sbaped. That by these marks of different races, he was 
enabled to decide on. three different specimens of hair, sent to 
him from Virginia, a short time previous, to determine whether 
either of the parties to whom it belonged, and which, had ne- 
gro blood, it Doing a matter of doubt, and important to be known 
in a criminal trial then pending, as by the laws of Virginia no 
person with negro blood can be a witness against a white per- 
son. Mr. Browne, on examining the hair, found that one nad 
Indian blood, but no negro ; one had negro blood, and one was 
doubtful whether there was any admixture with the white blood. 
These indices of races^ I believe, have been before this publish- 
ed by Mr. Browne. [PAtTa Ledger. 



In the Supreme Court for the E. Dis. of Penn'a. 

December Temiy 1848. — No. 89. Am. Action Case. 

DAVm A. MIDDLETON, and DEBORAH, his Wife, Hate Deborah Bioe,) 

V. JACOB BICE, Executor of last WiU and Testament 

of DANIEL BICE, deceased. 

[S. C. Bbiohtlt'8 Nisi Prius Cases, 88.] 

1. Thoni^ a limitati<m to a widow so long as she remains munarried, is good, 
jet if a legacy or bequest of personal property be giTcn to a party for life, 
with a condition subsequent annexed thereto, that if the legatee marries, the 
legacy is to go OTcr ; it seems such condition is bad. 

2. Where a testator directed his executors to pay annually $200 of the pro- 
ceeds of his real estate to his widow, for the support of herself and his chil- 
dren, to be paid monthly until his youngest son should arrive at the age of 
21, prorided, howcTer, that his wife remained his widow that long, and in 
case she again married, the bequest to cease from the day of marriage ; held 
that the bequest over was Toid. 

Daniel Rice, late of tbe County of Delaware, State of Penn- 
sylvania, deceased, was in his lifetime, and at the time of his 
death, seized and possessed of certain real and personal estate, 
in the said county ; and beins so seized and possessed, made 
and published his last will and testament, as follows : 

I, Daniel Rice, of Darby Township, in the County of Dela- 
ware, in Pennsylvania, do make this my last will and testament, 
ment, in the following manner, to wit : It is my wish^ and I 
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direct that all my personal estate be sold at public rendae, ex- 
cept what I hereafter give to my wife, and what my executors 
may think needful to stock the place, by my executors hereaf- 
ter named, immediately after my decease, for the best price 
that can be gotten for the same, and with the money arising 
from the sales to pay my funeral expenses, just debts, buy the 
necessary stock for the use of the place, and if any money be 
left, to be placed at interest for the use of my childrea. 

2. Item. I give and bequeath to my loving wife Deborah, all 
my household and kitchen furniture, together with all the grain, 
flour, meat and vegetables in and about the house at the time 
of my decease, absolutely, and to be at her own disposal ; and 
I do order and direct my said executors, to put out my tefX es- 
tate to the shares, as hereinafter directed, and out of the pro- 
ceeds of the same yearly and every year to pay to my said wife 
for the support of herself and children, two hundred dollars, 
and that to be paid in monthly payments; and the remainder 
of the said proceeds to be laid out annually in fencing, lime 
and manure, if necessary for the place, until mj scm Daniel ar- 
rives at full age, provided, however, that my said wife remains 
my widow that long; and in case she marries again, the above 
bequest of two hundred dollars, annually, is to cease from the 
day of her said marriage. 

3. I give and bequeath to my son William, ux hundred dol- 
lars, to be piud in we manner following, to wit : two hundred 
dollars of said sum when my son Daniel arrives at full age ; 
other two hundred doUars when he arrives at twenty-two years 
of age ; and the remaining two hundred dollars when the said 
Daniel arrives at twenty-three years of age. 

4. Item. I give and bequeath to my daughter Ann, six hun- 
dred dollars, to be paid her in the same manner and at the same 
times as the before mentioned lega<7^ to my son William, and 
which legacies to remain a lien on my real estate until paid. 

5. Item. I give and bequeath to my son Daniel Rieej all my 
real estate in Darby township, Delaware county, in the State of 
Pennsylvania, or elsewhere, to hold the same to him, his heirs 
and assigns, forever ; and my will is, and I direct that my said 
executors, hereafter mentioned, shall and do furnish sufficiency 
of stock and farming iitensils for the said real estate, and put or 
place out the same on the shares, on the best terms practicable, 
for the benefit of my said son Daniel, during his minority ; and 
that when of full age'he pay out of the said real estate the be- 
fore mentioned legacies to his brother and sister, in the man- 
ner heretofore mentioned. And my will further is, that my 
son Daniel, in consequence of my devising to him all my real 
estate, subject to the aforesaid legacies, shall and must also af- 
ter he becomes of full age, maintain and support his mother, 
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as long as she remains my widow, and no longer. And my fur- 
ther will is, that in case my son Daniel should die under age, 
without lawful issue, then in that case I give and devise all my 
said real estate to my son William, to hold the same to him, his 
heirs and assigns forever, subject to the payment of six hundred 
dollars to my daughter Ann, in addition to the six hundred dol- 
lars which was to be paid her by my son Daniel, and also sub- 
ject to his maintaining and supporting his mother, as my son 
Daniel was to have done, during the time she remains a widow, 
and no longer. I hereby nominate and appoint my brother 
Jacob Rice,and friend Dr. Morris C. Shallcross, executors of 
this my last will and testament; and do also hereby appoint them 
guardians of all ray said children, during their minority. 

In witness whereof, I have hereunto set my hand and seal, 
this eighth day of May, A. D. one thousand eight hundred and 
thirty-three. 

DANIEL RICE, [ seal. ] 
Signed and sealed by the said Daniel Rice, as his last will and 
testament, in our presence. 
John Stroopes, 
J. T. Pearson. 

August 15, 1833— Proved in the usual form. 

And the said testator died on or about the day of 

August, A. D. 1833, leaving a widow, the said Deborah, and 
three children, viz : the two sons and one daughter in his said 
will named — ^that is, William Rice, then aged about five years ; 
Ann Rice, aged about three years ; and Daniel Rice, the young- 
est, then aged less than one year. That the said executors 
proved the will of the said testator, on the 15th day of August, 
1833, and then duly qualified themselves and took upon them- 
selves the office of executors as aforesaid ; and that since their 
said qualification, the said Morris C. Shallcross was on or about 

the day of , 18 , discharged by due and 

proper process from his office of executor, by the Orphans' Court 
of the County of Delaware, and that the said Jacob Rice is 
now, and ever since the said discharge of the said Morris C. 
Shallcross has been, the sole and acting executor of the said 
will and guardian of the said children of the said testator ; and 
that under the said will the- said executor continued to pay to 
the said Deborah, then widow of said testator, the bequest or 
sum of two hundred dollars per annum, for the support of her- 
self and her children, as provided in and by the said will, until 
the 26th of January, 1840, when the said Deborah, widow of 
the said testator, intermarried the said David A. Middleton, 
since which time the said Jacob Rice has declined or refused to 
allow or pay to the said Deborah the said allowance or bequest 
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of two hundred dollars, as provided in said will, or to pay fo^ 
the support and maintenance of the testator's said children. — 
That the said children of the testator haTo continued to live 
with their mother, the said Dehorah, from the death of the said 
testator until the present time ; and since the intermarriage of 
their mother mth the said David A. Middleton, have been en- 
tirely supported and clothed by their said mother, and at her 
expense, without receiving anything from the said executors 
and guardians of the said Jacob llice, out of the property de- 
vised by the will of their father, the said testator. That the 
real estate devised in said will has been for some time past oc- 
cupied and used by the said Jacob Rice ; and that no rent or 
income from it has been paid or applied to the use of the said 
Deborah, or of her said children, who now continue dependant 
upon and maintained by their mother, the said Deborah ; and 
that the said youngest son of the testator, Daniel liicc, will 
not attain to his fidl age of twenty-one years, until the 8th day 
of April, 1854. 

Upon the foregoing case, if the Court shall be of opinion that 
the said Deborah is entitled to receive her said annuity, not- 
withstanding her said marriage, until her youngest son shall ar- 
rive at lull age, then judgment to be entered for the plaintiffs 
for the arrears of said annuity, with interest on the monthly in- 
stalments unpaid. And if the Court shall be of opinion, that 
the said annuity under the said will ceased and determined with 
the said second marriage, then judgment to be entered for plain- 
tiffs for reasonable compensation for the maintenance and cloth- 
ing of the testator's said children from the date of the said se- 
cond marriage. 

(Signed) THOMAS DUNLAP, 

Attorney for Plaintiffs. 
W. n. DILLINGHAM, 

Jan. 28, 1845. Attorney for Defendants. 

!lhis case was argued before Judge Kennedy, at Nisi Prius, 
in February 1845, and the following t)pinion delivered : 

Contracts in restraint of marriage are regarded as being con- 
trary not only to the law and order of our nature, but likewise 
contrary to sound policy, and therefore ought to be considered 
illegal and void. Marriage, no doubt, may be made th3 sub- 
ject of regulation by qualified restriAions under certain circum- 
stances, but under no circumstances whatever ought a general 
and entire restriction 'bf it to be countenanced and sanctioned 
by law. Accordingly, a covenant not to marry any person but 
the covenantee, under a penalty of one thousand pounds, with- 
out any consideration to support it, was held invalid in law, and 
that no action would lie to recover the penalty. Lowe vs. Peers, 
4 Burr. 2225. The judgment of the King's Bench in this case 
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was aftcnrards affirmed upon Writ of Error in the Exchequer 
Chamber. Lord Chief Justice Wilmot, in delivering the opin- 
ion of the Court, observed : — " It would be endless to enumer- 
ate the duties which are the objects of moral obligations, both 
in a state of society and out of it; gratitude, charity, and all 
parental and filial duties beyond mere maintenance. Friend- 
ship, beneficence in all its branches, and many more which 
might be named, are duties of perpetual obligation, and 1 can- 
not name a greater than matrimony, being one of the first com- 
mands given by God to mankind after the creation, repeated 
again after the deluge, and ever since echoed by the voice of 
nature to all mankind. For the precept of multiplication has 
been always expounded by the civilized world to mean multipli- 
cation by the medium of matrimony, and not promiscuous cop- 
ulation ; and there cannot be a duty of greater importance to 
society, because it not only strengthens, preserves and perpet- 
uates it, but the peace, order and decency of society depends 
upon protecting and encouraging it." See Wilmot's Opinions 
and Judgments, 371. He also proceeds further to state, that 
" The writers upon the law of nations, consider contracts to 
omit such duties as void ; nay, they consider an oath to perform 
them as not obligatory. Grotius 2, lib. ch. 18, sec. 67. A cov- 
enant of this kind does not only hinder a greater moral and so- 
cial good, it does not only interfere and check that " Profec- 
tum in bono" which we owe to God and our country, but it 
tends to evil, and to the promotion of licentiousness ; it tends 
to depopulation, the greatest of all political sins ; it is a con- 
tract "vcrgens ad publicam perniciem," and therefore has a 
moral turpitude in it." And he also shows that it is much 
worse than a covenant of perpetual chastity, which extends to 
all unlawful as well as lawful intercourse, because a covenant 
in restraint of marriage only interdicts the innocent gratifica- 
tion of a natural appetite and leaves the party at full liberty to 
a criminal indulgence of it. Therefore to entertain an action 
for the breach of such contracts, would be setting the laws of 
God and man at variance with one another, and would be mak- 
ing the common law counteract its own favorite dominant prin- 
ciple, "Salus populi suprema lex." In Baker vs. White, 2 
Vern. 215, a bond from a widow not to marry again, was de- 
creed to be delivered up, though there was a counter bond to 
pay a sum of money to her executors if she did not. Vide also 
Key vs. Bradshawe, Id. 1 03. Conditions also in restraint of 
marriage are odious ; and are therefore held to the utmost 
rigor and strictness. They are contrary to sound policy. By 
the Roman law, they are all void, says Lord Mansfield, in Long 
vs. Dennis, 4 Burr. 2055. Conditions precedent^ he fuiiher 
observes, must previously exist, (meaning that they must be 
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performed, ottenrise the gift cannot take effect.) Therefore 
in these, there can be no liberality^ except in the construction 
of the clauses, but in cases of conaitions subsequent^ it has been 
established bj precedents that where the estate is not given 
over they shall be considered as only in terrorem. Fry vs. Por- 
ter, 1 Chan. Ca. 188; 1 Mod. 86, 800; 2 Chan. Rep. 26; 
PuUen V. Redy, 2 Atk. 587 ; Harvey vs. Asten, 1 Atk. 875 ; 
Scott vs. Tyler, 2 Bro. Ch. Rep. 488. This shows how odious 
such conditions are ; for, in reason and argument, the distinc- 
tion between being or not being limited over is very nice ; and 
a clause can carry little terror which is adjudged to be of no 
effect. "VVe must, however, be careful not to confound limita- 
tions with conditions, for limitations may be good notwithstand- 
ing they are seemingly in restraint of marriage, and were so by 
the civil as well as the common law. As for instance, where 
the meanmg of the testator is not to forbid marriage, but to 
grant the use of the thing bequeathed until the legatary shall 
marr^. Swinburne, part 4, ch. 12, sec. 6. Or where the pro- 
hibition of marriage is not made conditionally by this word (f, 
(as I make thee my executor (f thou dost not marry,) but by 
other words or adverbs of time ; as when the testator willeth 
that his daughter or wife shall be executrix or have the use of 
his goods, so long as she shall remain unmarried. A^eeable 
thereunto are the laws of this realm of England, wherem there 
is a case that one of the Kings of this realm did grant to his 
sister the manor of D. so long as she should continue unmar- 
ried, and this was admitted to be a good limitation in the law, 
but not a condition. Swinburne, part, 4 ch. 12, sec. 19. But 
where a legacy is given on marriage, with consent merely, and 
there are no words to vest the legacy, the consent is a condition 
precedent, so that nothing becomes due until marriage, for by 
the civil law as well as by the common law, if money be given 
to be paid at a time or upon an act previous to the payment^ 
nothing becomes due or can be demanded, till the timeincuiTed 
or the act performed. Harvey vs. Aston, Comyn. Rep. 744. 
Although in cases of conditions suisequenty it seems to be 
established, that where there is a bequest over upon non-com- 
pliance with a condition requiring consent to marriage, that the 
executory bequest will take effect upon a breach of the condi- 
tion by the primary legatee, so that it shall not be considered 
in terrorevty yet I apprehend, in no case has it been held, if a 
legacy or bequest of personal property be given to a party either 
absolutely or expressly for life, with a condition subsequent tin- 
nexcd thereto, if the legatee marries, the legacy or bequest shall 
be given to a third person, that such shall be good or available 
to the third person, because the condition being an absolute 
prohibition of marriage, upon any terms whatever, must be 
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considered as wholly void and of no effect. Accordinglj Ch* 
Baron Gomyns, in Harvej t8. Aston, Gomjns' Rep. 729, in 
speaking of what he seems to think oncontrorerted on both 
sides, says : ^' if a portion be given on the consideration that 
the daughter shonld never marry, I think such a condition should 
be rejected as repugnant to the original of the creation of man- 
kind." See also Godol. Orph. Leg. part 3, ch. 17, section 6. 
And of this opinion was Lord Chief Justice Willes, when it 
cannot be construed into a limitation. Willes, Rep. 94. Also 
in Salisbury vs. Bennett, Skinner's Rep. 286, where it is said 
by Rawlinson, Justice, conditions wholly to restrain marriage 
are odious, as that a woman shall not marry, or shall not marry 
before sixty, and therefore, (as in the civil law,) are void. In- 
deed, I am not aware of even a dictum to the contrary, by an 
English Jud^e or Chancellor, except that of Lord Thurlow, in 
Scott vs. Tjner, 2 Bro. Ch. Ca. 488, where he is reported to 
have said, *'that a condition that a widow shall not marry is not 
unlawful." He must, I presume, have taken this idea from the 
civil, or rather the canon law, which it is said, made conditions 
against marriage void as to virgins, but allowed them as to wi- 
dows, especially if the legacy was given by a husband to his 
own wife. Godolph. Orph. Leg. part 8d, chap. 17, sec. 9. — 
Such a distinction may have existed at Rome, and have pro- 
ceeded from a Eelfish pride or ungenerous prejudice on the part 
of husbands or ecclesiastics, who were most likely the lawgivers 
there. To the credit, however, of English lawgivers, I think it 
may be said, that it never entered ihto their minds to make any 
distinction of this sort. For certainly it does not appear to b^ 
sustained by any principle of nature or sound policy. Why 
shonld a widow of twenty-two be restrained from marryinff 
more than if she had never been married ? This dictum of Lord 
Thurlow seems to be impugned by the decision of the Supreme 
Court of Massachusetts, in Parsons vs. Winslow, 6 Mass. Rep. 
178, and particularly by what fell from Justice Sedgwick, m 
delivering the opinion of the Court, who says : " The real in- 
tention of the bequest was for the life of the wife, on condition 
of being void in tne event of her marrying. Had this been a 
condition precedent, it would have defeated the gift ; but when 
the condition is subsequent, as this is, and the legacy is not 
given over, it is considered merely in terrorem, and the condi- 
tion is voidy because it puts a restraint upon matrimony ^ which 
ought not to be discouraged.*' It is true that Mr. Justice Sto- 
ry repeats the dictum of Lord Thurlow in his 1 Equity Juris- 
prudence, pi. 285, without comment, but it is manifestly repug- 
nant to all that he has recognised and laid down as the law in 
that valuable work of his. In pi. 280, he says : "If the con- 
dition is in restraint of marriage, then, indeed, as a condition 
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agaioBt public policy, and the due economy andmoralitj of do- 
mestic hfe, it will be held utterlj void. And so if the condi- 
tion is not in restraint of marriage generally, but still the pro- 
hibition is of so rigid a nature, or so tied up to peculiar circum- 
stances, that the party upon whom it is to operate, is unreason- 
ably restrained in the choice of marriage, it will fall under the 
like consideration. Thus, where a legacy was ^ven to a 
daughter, on condition that she should not marry without con- 
sent, or should not marry a man who was not seized of an 
estate in fee simple of the clear yearly value of ^500, it was 
held to be a void condition, as leading to the probable prohibi- 
tion of marriage. Kelly ts. Monck, 8 Bidgw. Parliam. Cases, 
205, 244, 247, 261. I cannot refer to any case, embracing a 
deybe of real estate upon a condition subsequent in restraint 
of marriage generally, in which the condition has been adjudg- 
ed to be Toid, but such would seem to be, I think I may say, 
the universal opinion entertained by ludicial men on this point. 
In Perrin vs. Lyon, 9 East. 170, which was a devise of real 
estate, subject to a condition of a partial restraint of marriage, 
it may be fairly inferred, if the restriction had been general, 
that Lord EUenborough would have held the condition void. — 
Accordingly, Mr. Jarman, in his edition of Powell on Devises, 
2 voL 291, observes : tha^ ^^ even in regard to real estate it 
seems to be generally admitted, (though the point rests rather 
on principle than decision,) that unqualified restrictions on mar- 
riage are void on grounds of public policy. In the case under 
consideration the testator haa directed his executors to pay an- 
nually two hundred dollars of the proceeds of his real estate to 
his widow for the support of herself and her children, to be paid 
monthly, until his son Daniel shall attain the age of twenty-one 

5 rears, provided, however, that his wife remains his widow that 
ong, and in case she marries again, the bequest of two hun- 
dred dollars annually is to cease from the day of her marriage. 
Had the testator directed the two hundred dollars annually to 
be paid to his wife as long as she remained a widow, such limi- 
tation according to the authorities referred to above, would 
have been good, and her subsequent marriage would have ter- 
minated her right to receive any longer the annuity. But this 
is not the form of the sift; it is given to her, not daring her 
widowhood but expressly until the testator's son Daniel shall 
arrive at full age ; provided^ however, that his said wife re- 
mains his widow that^on^, and in case she again marries, the 
above bequest of two hunobred dollars annuallf/, is to cease from 
the day of her said marriage. Thus the restriction upon the 
wife's marriage generally, is superadded as a ccndition subse- 
quent to the prerious limitation, that the annuity should be 
continued to be paid to her by the testator's executors until his 
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son Daniel shonld arrive at fall ago. It being tben both in 
form and substance a condition subsequent and not a limitation 
of the devise, it must be considered as void according to the 

1>rinciples set forth in the premises as being contrary to the first 
aw of our nature and to an institution pre-eminently calculated 
to promote the very best interests as well as the true happiness 
of mankind in the very highest possible degree. The plaintiffs 
are therefore still entitled to demand and receive the annuity 
of two hundred dollars, monthly, until Daniel, the eldest son of 
the testator, shall arrive at full age, if he should live so lone ; 
and judjnnent b directed to be entered for the amount of.prm- 
cipafaro interest due and in arrear according to the case 
stated. 



Nora.— A writ of error was taken out, bat tke pUintifria error afterwards 
suffered a non-suit This deciiion therefore stood unrevened at the time the 
decision of the Common Pleas of Lancaster, in Com'th ts. Stouffer, was made, 
which was in conformity with the decision of Mr. Justice Kbhhvdy ; but that 
decision was orenruled in 10 Barr S50. 

[Bd. Ajl Law Jour. 



In the Supi'eme Court of Pennsylvania. 

Middle DiMtrict, May Term, 1851. 

JAMES HAMILTON aUas THACKEB ts. THE COMMONWEALTH. 

In error from the Oyer and Terminer of Lancaster County, 

May 12. 

This case came before the Court on an application made by 
George Ford, Attorney for the defendant in the court below, 
for a special allocatur for a writ of error, for cause shown, and 
the presentation of an authenticated copy of the record, kc, as 
follows, via : ' ^ 

Commonwealth v$. James Hamilton otherwise Jas. Thacker. 
Indictment Ist, 2d, and 8d Counts, murder ; 4th Counts, man- 
slaughter. True Bill. April 21st, 1847. Same day the de- 
fendant, James Hamilton otherwise called James Thacker, be- 
ing arraigned in open court pleads Not Quilty^ and de hoc, &c.. 
Attorney General similiter; is sueandrule for trial. April 2l8t, 
1849. The case continued to August Sessions by consent of 
counsel for the Common^f ealth; and counsel for defendant. And 
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now, August 20th, 1847, the court in session, and all the Judges 
on the Bench, viz : Ellis Lewis, Esq., President, and Jacob 
Grosh and Emanuel Sbaefifer, Esqrs., his Associates, same day 
James Hamilton, otherwise called James Thacker, indicted for 
murder, having been brought into court, the clerk was directed 
to draw from the box containing the names of the jurors regu- 
larly and legally drawn, a jury in the case of the ComHh vs. J. 
Hamilton, otherwise called James Thacker, which having been 
complied with by the clerk, the following jury came, to wit: — 
David Weiler, affirmed, &c., twelve sober, intelligent and com- 
petent men, who upon their oaths and affirmations respectively 
do say, that the defendant, James Hamilton, otherwise called 
James Thacker, is ^^ guilty of murder in the first degree, and 
in manner and form as he stands indicted." The jury (at the 
request of George Ford and W* L. Campbell, Esq., counsel for 
prisoner) was polled, and each for himself pronounced the de- 
fendant, James Hamilton, otherwise called James Thacker, 
"Guilty of murder in the first degree." The jury rendered 
their verdict August 22d, (Sunday) 1847. 

August 28d, 1847. The court after hearing all the testimony 
and the verdict of the jury, sentenced the prisoner, James Ham- 
ilton, otherwise called James Thacker, as follows, to wit : — 
" Whereupon all and singular, the premises, being seen and un- 
derstood by the court here, it is considered by the court here, 
that the said James ELamilton, otherwise called James Thacker, 
be taken from hence to the place from whence he came, and 
from thence to the place of execution, and that he be there 
hanged by the neck until he be dead." 

Tne prisoner, James Hamilton, otherwise called Jas. Thack- 
er, was present in court, during every stage of the trial, from 
the time of his arraignment up to the period when the sentence 
was pronounced by the Hon. Ellis Lewis, President Judge of 
the Court, upon him. In short, the whole trial, from its com- 
mencement to its termination, was conducted according to law." 

Fardy for plaintiff in error, in support of the application for 
dllocbtur argued. 

Firsty The record was imperfect, because it does not appear 
that the jurors were sworn to try whether the prisoner was 

gailty or not of the felony in the indictment specified. 1 Chit, 
rim. Law 720, 3 Saund. 893, and Note 1, Rex vs. Perin, 11 
East. 610, 4 Bl. Com. Appen. Set. 1, Act of May 31, 1718, 
sect. 6, 1 Sm. laws 112. 

Second, It does not appear upon the record, that the prison- 
er was present when the sentence was passed on him, nor does 
it show that he was asked, whether he had anything to say, wh^ 
sentence of death should not be pronounced against him. This 
is an important part of the record and cannot be omitted. 1 
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Chit Cr. Law 700, 720. 4 Black Com. Appen. 1. Dunn vs. 
Comm. 6 Barr 884. 

Third, The record shows that the sentence was passed 
against the prisoner, not in the second, bat the third person, 
and as a mere direction from the President of the court, to the 
clerk. 

Fourthy From the record it appeared that the trial was had 
in the Court of Quarter Sessions, and not in the Oyer and Ter« 
miner. Const, of Penn. Art. Y, sec. 5. 

« Ch(impfiejf$, e<nUra, The witnesses for Commonwealth, on 
the trial, proved that the homicide was committed by the pris- 
oner in the perpetration of a robbery : and as the degree of the 
offence was, therefore, expressly designated by the act of As- 
sembly, there was notbins left for the discretion of the jury. — 
That the injury inflicted by the prisoner occasioned the deadi 
of Hunter, was ascertaincNd after a careful postmortem exami- 
nation. There was evidence of gross negligence in omitting to 
procure the proper medical attention to the wound ; and, al- 
though the death of Hunter was hastened by this inattention, 
yet it was apparent, that the wound, and not the improper 
treatment caused the death ; and the intelligent jury who tned 
the cause could not do otheorwise than convict the prisoner. — 
Having had doubts as to the propriety of the conviction from 
testimony subsequently discovered and pesented to me by Qen. 
Ford, the prisoner's counsel ; both the late and present Execu- 
tive received the information which induced them to suspend 
the warrant of execution. The present Executive very proper- 
ly urged upon the Legislature the enactment of a law, which 
would invest the Court with authority, in convictions of murder 
in the first decree where the warrant of execution was suspend- 
ed, to direct that the prisoner should be committed to solitary 
confinement at labor, so as to receive the moral discipline and 
and punishment prescribed by our admirable penitentiary sys- 
tem. The legislature did not act upon this recommen<j(ation, 
under the apprehension, it is presumed, that it might lead to a 
general commutation of punishment in cases of conviction of., 
murder in the first degree ; and notwithstanding the plausibili- 
ty of his objection, I have been long impressed with the neces- 
sity of the provision suggested, as essential to the proper and 
humane administration of justice. 

As to the first error urged by prisoner. The brief statement 
of the clerk in making up the record ; of the session of the 
Court ; the names of the Judges ; the direction to the Clerk to 
draw the Jury ; the actual drawing of the Jury, and that they 
were duly sworn or a£Brmed, &c., is in entire conformity with 
all the precedents in our county ; and I believe, will be ascer- 
tained upon examination, to be equal in particularity to the re* 
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corda of any other ooanty in the Commonwealth. The British 
precedents reauire muoh greater precision and particularity 
than our practice demands. Brief entries showing substantial- 
ly what has been the course of proceeding during the progress 
of the trial, is all that has been required; and the policy of 
our legislature and our judicial decisions, have equally tended 
to sanction this practice. Dyott vs. the Com. 5 Wh. 67. Ja- 
cobs vs. Com. 5 S. & B. 815. Whar. Am. C. L. 617. Com. 
Ts. Smith 2 S. & B. 800. 

As to the second error assigned. It does appear distinctly 
that the prisoner was present during the trial. Until the deci- 
sion in Dunn ts. Com'th, 5 Barr, it was not the practice to in- 
sert a certificate of the presence of the prisoner during trial 
upon the record. The arraignment of the prisoner and his 
plea; the challenge of the prisoner and the statement that he 
was l^ought in for sentence ; sufficiently indicate the trial in 
person which the Constitution and laws demand. 

As to the error alleged in the omission to place upon the re- 
cord tiie inquiry made of the prisoner after conyiction, if he 
knows or hath any thing to say for himself why the Common- 
wealth ought not to proceed to judgment, &c. 

From a careful examination of the records of our county, 
from 1792 to the present date, there are but three instances of 
the numerous cases of homicide tried, in which this question, 
the allocatur as it has been termed, was inserted upon the re- 
cord. These were the Commonwealth vs. Lechler, Comm'th 
vs. Shaeffer and the Comm'th vs. Hagerty, in all of which I 
was counsel. In the first case the record was made up accord- 
ing to my impression under the direction of Jud^e Fbanklin, 
whose accuracy and ability are well known to the profession. 

The British precedents clearly require its insertion upon the 
record ; but it appearing in this case that the prisoner was 
brought into court for sentence ; this would seem to indicate 
with sufficient clearness that the court had not failed to afford 
him all the safeguards required by the constitution and the 
laws. I was not aware, untU my learned friend showed me the 
record a few days since, that the clerk, who was a very compe- 
tent officer, had added the unnecessary and superfluous append- 
age, that the proceedings were accordmg to law. This entry 
is mere surplusage without any legal effect ; and which cannot 
add to or detract from-the merit of the record. Cr. Cir. Com. 
p. 28, Comm'th vs. Pennock, 8 S. & B. 199; Comm'th ts Im- 
mel, 6 Bin 408. 

3d and 4th. As to the third and fourth errors : It is suffi- 
cient to remark, that the sentence is recorded in the usual form 
according to the precedents : and, in reference to the objection 
urged to the tribunal that tried the case, it is only necessary to 
Vol, XL— ko. !• 
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say, tliat it distinctlj appears from the bill of indictment and 
all the proceedings *of re<x>rd, that the trial was before the Pres- 
dent and his As^iate Judges composing a Court of Oyer and 
Terminer. 

May 20. Oibsok, C. J. 

The artistic form in which the sentence stands recorded 
proTes that the clerk of the court had consulted a precedent. — 
The yerb is in the present tense and third person; and the 
words of the pronouncing judge are not put down exactly as 
they dropt from his lips. Eyen the prayer for mercy is proper- 
ly omittM, as it is no part of the judgment. So far all is un- 
usually wdL But for eyery thing b^des, it is plam from the 
joumaliiing of the proceeding in the past tense, that the 
clerk's knowledge of the principles and forms of criminal law 
was too limited to serye him in applying his precedent to the 
proceedings with entire adyantage. The details of the trial 
embracing as they do, the bringing of the prisoner into court, 
the direction of the court to draw a jury from the pr<n>er box ; 
the clerk's compliance with it ; the qualification of Uie jurors as 
^^ sober, intelligent and judicious men ;" the polling of the jury, 
and much more of the sort show that the officer was too intent 
on the small beer of the case to attend to essentials; for the 
entries seem to haye been made with a yiew to obyiate some 
of the exceptions taken in Dunn ys. The Commonwealth. How- 
eyer that may be, we find no entry that the prisoner was de- 
manded whether he had any thinff to say why* sentence of 
death should not be pronounced on him the absence of which 
was ruled in Rex ys. Oeary,*2 SalL 680, and the King ys. 
Speke, 8 Salk. 858, to be fatal* In fact, therd is nothing on 
die docket to show eyen that the prisoner was present when he 
was sentenced, except the . supplementary memorandum thait 
^^ he was present in court during eyeiy stage of the trial from 
the time of his arraignment up to the time when tiie sentence 
was passed by the Hon. Ellis Lvwis, President Judge of the 
Court on him. Indeed^ the whole trial from Ue eommeneement 
to its termination wob according to law. 

A record is constituted of proper and legitimate elements set 
down in their order ; for it is certainly not law, Uiat all the 
gossip a clerk or prothonotary writes do^ in his docket, ipso 
factOf becomes the very voice of undeniable truth. The judges 
of a Court of Error must determine for themselves, and conse- 
quently on facts instead of sweeping assertions. The premises 
to found a sentence of death, are set forth in 1 Chittv's Crimi- 
nal, 720, and the form of the entire record is given m 4 Bla. 
Com. App. 1, in which there is a demand of the prisoner, "if 
he hath or knoweth any thing to say, wherefore the said justices 
ought not, in the premises and verdict^ to proceed to judgment 
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and exeoQtion against him/' together with his answer, that he 
" nothing farther saith unless as he before had said." With us 
a fall record is seldotn, perhaps never, formally made up ; but 
the docket which stands in its place, must contain the substan- 
tial parts of it, from which, together with the other records in 
the office, such a record might be formed. It is because the 
proceedings remain on paper that we have been able to dispense 
with strict form as to tense and person, holding fast however to 
matter of substance. But even the forms of records are deeply 
seated in the foundations of the law ; and as they conduce to 
safety and certainty, they surely ought not to be disregarded, 
when the life of a human being is in question. Our practice of 
rotation, has excluded experience from the county offices ; and 
it would perhaps be profitable were the presiding judge to su- 
perintend the entries. It would at least prevent our judicial 
records from becoming entirely barbarous. 
Writ of error allowed and judgment reversed. 



In the Supreme Court of Pennsylvania. 

Far the Middle DUtrict.— May Tern, 1851. 

APPEAL FROM THE COUET OF COMMON PLEAS OF LANCASTER CO. 
BUMMERS' APPEAL. 

1. Where jadgments are eonfeesed a few dajs before an Mrigmnent for the 
benefit of creditors, the judgment creditors gain no lien thereby if the debtor 
knew at the time of confessing the judgments that he was insolrent. 

2. The knowledge of insolyencj, by the debtor^ at the time of confessing the 
judgments shaO itself be oTidence that the judgments were made with intent 
to e?ade the acts of 17 April 1848, and 14 AprU 1849 ; the knowledge of the 
erediior does not enter into the account 

Statement of the Case ly the Appellant. 

Christian Shnltz, sr., waa seized and possessed of sixty-two 
acres of land, in the county of Lancaster, and of divers person- 
al property, when on\ho 22d day of May, 1849, Samuel Sum- 
mers brought an action of debt in the Common Pleas of Lan- 
caster county, to August term 1849, No. 58, against him, to 
recover the amount due upon a single bill for (2,800, with in- 
terest, from October 14 1848. On the same day a narr. was 
filed, and a rule entered by plaintiff's attorney, to choose arbi- 
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trators on the 7th day of June 1849 ; on which day the parties 
by their attornies, chose arbitrators to meet on tiie 25th day 
of June, 1849. 

In the meantime, to wit, on the 18th day of June, 1849, seven 
days before the time fixed for the meeting of the arbitrators, 
Christian Shultz, sr., executed five judgment bonds — one to 
Benjamin Barr for 9267 75; one to Jacob F. Herr for 9700; 
one to Benjamin Shultz for 9^00 ; one to Magdalena Eckmaa 
for (2,200 02; and one to John Oroff for 9188, at the same 
time selling portions of his personal property to divers persons, 
If hich said five judgment bonds were, on the 19th day of June, 
1849, entered in the Prothonotary's office. Three dajfs after 
the entry qf the$e judgment bandSy to wit : on the 22d day of 
June, 1849, Christian Shults, sr., and wife, executed a deed of 
assignment of his real estate onljfy to John Strohm, Esq., in 
trust for the benefit of the creditors, which, on the 25th day of 
June, 1849, was entered in the Recorder's office of the county 
of Lancaster, and on the same day the award of arbitrators in 
the suit of Samuel Summers (the appellant) vs. Christian Shults, 
sr., was filed in the Prothonotary's office for 98,097 88. On 
the 27th day of June, 1849, Christian Shults, sr., executed a 
judgment bond to Joseph Armstrong for $545, which, on the 
same day was entered in the Prothonotary's office, and tkfi.fa. 
immediately issued thereon ; upon which the remaining portion 
of his personal property was sold bv the sherifi*. 

There was no evidence that the first five judraient creditors 
knew any thing of the situation of the estate of Christian Shults 
when the judgment bonds were executed, or that they had any 
other intention than to obtain judgments for bona fide debts. 

The assignee of the real estate, John Strohm, Esq., sold the 
same, and on the 11th day of May, 1850, filed his account in 
the Prothonotary's office of the Court of Common Picas, which 
on the 17th day of June, 1850, was confirmed niet — ^there be- 
ing a balance in his hands for distribution, being the proceeds 
of the real estate, deducting the expenses of the trust, of 98,- 
421 54|. This account shows that Christian Shults, sr., was 
insolvent at the time he executed the five ju(%ment bonds, to 
wit : on the 18th day of June, 1849 ; and the proceeds of the 
real estate are not sufficient to pay the five judgments in full. 

On the 17th day of June, 1850, an auditor was appointed to 
distribute the balance in the hands of the assignee among the 
persons entitled to receive the same. On the hearing before 
the auditor, John Strohm, Esq., the assignee, was examined as 
a witness, who stated that he drew the five judgment bonds and 
tha deed of assignment, at the request of Christian Shults, sr., 
that he conversed with him about the deed of assignment sever- 
al days before the judgments were given — ^that Shults told him 
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that he had got into difficulties and must make an assignment — 
that Bamnel Summers was pushing him. Upon this testimony 
John L. Thompson and Thaddeus Stevens^ Esqrs., the attornies 
for Samuel Summers, claimed a pro rata diyidend of the fund 
for distribution on his judgment against Shultz ; Reah Frazer, 
Bsq., the attorney for the five judgment creditors, claimed the 
whole of the fund in satisfaction of the five judgments. On the 
2l8t day of December, 1850, the Auditor reported that the five 
judgments entered on the 19th day of June, 1849, were entitled 
to the balance remaining in the hands of the assignee, and 
therefore distribute it among those judgments pro rata. 

The following is the Report of the Auditor : — 

The undersigned auditor, appointed to distribute the balance 
remaininff in the hands of John Strohm, Esq., assignee of Chris- 
tian Shultz and wife, to, and amonff the persons entitled to the 
same, reports — ^that at the time and place fixed for the audit, 
Reah iSrszer, Esq., claimed the whole of the fund on the five 
judgments entered June 19th, 1849, which he represented : 
and that John L. Thompon, Esq., claimed a pro rata dividend 
on the debt of Samuel Summers out of the fund for distribu- 
tion. This fund amounts to 98»424 45, and the auditor is of 
opinion that the five judgments entered on the 19th July, 1849, 
are entitled to the balance remaining in the hands of the as- 
iignee. and he therefore distributes it among them pro rata. 
GEORGE W. HAMERSLY, Auditor. 

Dec 21, 1860. 

This Report was confirmed by the Common Fleas and distri- 
bati<m decreed accordingly. Irom this decree an appeal was 
taken by the counsel for Samuel Sunmiers, and the exception 
in the Supreme Court was that the court and the auditor erred 
in not distributbg the fund pro rata to all the debts of Chris- 
tian Shultz, ST., and in not awarding a pro rata dividend to 
Samuel Summers. 

John L. Thompion and Thaddeui Stevens^ JEsq'rs.^ appear- 
ed in support of tne exception. 

Jtedk FrazeTy JEsq.j appeared for the appellee. 

CoULTBB, J. delivered the following opinion of the court: 

The hardship of withholding from a debtor the right of se- 
curing an honest and bona fide creditor, by confessing a judg- 
ment to him, although such debtor might afterwards execute an 
assignment for the benefit of his creditors, and the anomalous 
character of an interdict upon doing that voluntarily which the 
creditor could compel him to do by suit ; as well as the appa- 
rent invasion of private right by taking from a man dominion 
over his afiairs exercised ^r an honest and fair purpose whilst 
he continued sut jurU^ were fully pointed out in the case in 
Blakeley's appeal, 7 Barr, 449. In that case it was ruled that 
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a judgment confessed by a man in embarrassed cIrcnmstanceSy 
was neither fraudulent or void ; but good in favor of the judg- 
ment creditor, although the debtor ten days afterwards execu- 
ted an assignment. We held that the act of 17 April, 1848, 
entitled ^^ An act to prevent preferences in assignments," did 
not avoid such bona fide judgments, and was confined to pre- 
ferences contained in the assignment itself, according to the 
plain meaning of the act. But in the opinion delivered in that 
case, it was stated, that if the Legislature extended the inter- 
dict to confession of judgment by a man in embarrassed cir- 
cumstances, who afterwards executed an assignment, this court 
would cheerfully carry out such enactments. The statute of 
14 April, 1849, entitled ^^ an act supplementary to an act about 
Lunatics and Habitual Drunkards, 4 sec., seems to have been 
an acceptance of the overture, and was no doubt enacted in con- 
sequence of that decision. The act is exceedingly obscure — 
counsel pronouncedjt insensible — but there is a glimmering of 
intent in it. The clause is as follows : ^^ Provided, that no bona 
fide judgment, or lien acquired against the property of any 
debtor, or sudi sale or transfer of the property of any debtor, 
unless the same shall have been acquired or made with intent to 
evade the provisions of the said act, shall be avoided or defeat- 
ed by the subsequent discovery that such debtor was insolvent 
at the time such judgment was obtained, lien) acquired or trans- 
fer madci" 

At first blush, the section would seem intended to save, not 
destroy ; but there is nothing goii^ before to which the section 
can apply. It must be considered, and is, an independent and 
positive enactment. There are three affirmations to be extract- 
ed from it. Ist, That judgments made to evade the act of 
1848 are void. 2d, That knowledge of insolvency at the time 
the judgments, &c,, were made, shall in itself be evidence that 
they were made with intent to evade the act. '8d^ Tha^ if the 
debtor was actually insolvent at the time, but did not know it 
until afterwards, that the judgment shall remain good. The 
whole thing, then, hinged upon the scienter of the debtor, as to 
his solvency or insolvency at the time he gave the judgment or 
made the -transfer. The knowledge of the creditor of the 
alienee seems not to enter into the account any more than it 
did in judgments or transfers before bankruptcy. The objects 
of the act of 1843 and 1849 seem to be, to enforce a debtor 
who makes an assignment in invitum into a sort of bankruptcy, 
so far as the creditors are concerned, without equivalents of 
bankruptcy to himself. 

Did, then, Shultz know at the time of giving or making the 
judgments to the several judgment creditors, that he was insol- 
vent at that time ? If he did; as he executed an assignment a 
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a few days afterwards, these judgments are void, because, by 
the act of 1849, that is made conclusive that they were given in 
fraud of the act of 1843, and therefore void. It seems clear 
enough that he did know that he could not pay his debts, and 
that his property would not do it. Mr. Stronm testifies that 
he drew the five judgment bonds, and also drew the deed of as- 
signment ; that the bonds were given a few days before the as- 
signment, but that he talked to him about drawing the assign- 
ment before he drew the bonds. Strohm was the assignee, and 
Shultz told him he could not pay his debts. But there is preg- 
nant evidence in the deed itself, wliich shows his inability to 
pay his debts, and directs his trustee to pay his just debts 
equally and rateably. It appears that the money produced by 
the sale of the assigned property will not pay the five judg- 
ments, and is applied to them by the auditor pro ratUy leaving 
the judgment of Summers, the appellant, $3,009, and the judg- 
ment or Armstrong for $545 untouched, and, perhaps, other 
debts which don't appear in the record. We are of opinion that 
by the 4th sec. of the act of 16 April, 1849, the five judgments 
confessed to B. Barr, J. F. Herr, B. Shultz, M. Eckman and 
John Groff, are void, as against the other creditors, and have 
no preference. The decree of the Com-t below is reversed, and 
this court decree the fund to all the creditors of Christian 
Shulze pro rata ; and the record is remitted to the court be- 
low to carry this decree into effect. 



Eecent Legislation in Massacliusetts. 



^o- 



The late session of the Legislature of Massachusetts was one 
of unusual length ; that body assembled under circumstances 
and in a relation of political parties, somewhat peculiar ; its 
acts were very numerous ; and they involve some novel princi- 
ples and elements of both political and municipal legislation. — 
For which reasons we assume that a brief review of its proceed- 
ings will be not unacceptable to the readers of the Reporter. 

In making this retrospective examination of the proceedings 
of the Legislature, we^ propose to classify the acts according to 
their nature, and to consider not only the things done by it, 
but, which is not less important, the things also which it refused 
or omitted to do. 

I. Foremost among the political acts is one concerning the 
election of llepreseutatives in Congress and Electors of Prcsi- 
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dent and Vice President of the United States, irhich proyrdes 
that, on a second trial for the election of Representatives in 
Congress, a plurality of votes shall decide the question, and a 
plurality in the first instance, in the election of Electors of 
rresident and Vice President. 

II. Next in importance, of political acts, is that for the bet- 
ter security of the ballot, whicn enacts that in all primary elec- 
tions, the votes shall be inclosed in uniform sealed envelopes, 
furnished for the purpose by the State, so as to give to the 
voter the faculty of concealing from others the names of the 
person for whom he votes. 

It is part of the popular doctrine of liberty in the countries of 
Teutonic blood, as illustrated in England and the United States, 
to separate more and more the elements of society ; to deprive 
the proprietor, the employer, the more educated, of all means 
of direct influence over the employed, the laborer, the less edu- 
cated. There is a ^ain of what is called freedom, in this way. 
Whether counting the loss in other respects, there be or not a 
^ain in the sum total of personal or public good, is what exper- 
iment alone can satisfactorily determine. 

III. The only other important act, of a purely political na- 
ture, is that which relates to the cadling of a Convention of 
delegates of the people, for the purpose of revbing the Consti- 
tution of the Commonwealth. This act follows in substance, 
and for the most part literally, the act of 1819, which provided 
for calling the Convention of 1820, on occasion of the separa- 
tion of Maine from Massachusetts. It invites the inhabitants 
of the Commonwealth, qualified to vote for Senators and Re- 
presentatives in the General Court, to vote, by yeas and nays, 
at the next annual meeting for the election of State Officers, on 
the question — '^ Is it expedient that dele^tes should be chosen 
to meet in Convention, for the purpose of revising or altering 
the Constitution of Government of the Commonwealth ?" If the 
answer of a majority of the people be in the affirmative, then 
elections are to be held for the choice of delegates in April 
next, and the Convention is to assemble in the following Sep- 
tember, in accordance with forms and conditions prescribed in 
the act. 

This act illustrates the deliberation and calmness, with which 
Constitutions are subjected in their totality to modification and 
revision in the United States. The legislative body, created 
under the Constitution, does not assume to do this, on the one 
hand; nor on the other, do the people need to do it in a revo- 
lutionar ymethod; that is, without regard to the forms of legality. 
The legislative assembly, conforming to the popular wish, pro- 
vides the instrumentality, by and through which the decision of 
the people, for or against a Convention^ may be regularly as- 
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certainedi and, if needfol, such a Convention in due time be 
held. 

The immediate occasion of this act was the growing convic- 
tion of the people of the Commonwealth that the existing sys- 
tem for the choice of Senators, and especially Representatives 
in the Legislature, demands revision, and the failure of the 
Legislature to agree on any change to be submitted to the peo- 
ple for their consideration, according to the forms of amend- 
ment provided in the present Constitution of the Common- 
wealth. 

Doubts have been suggested whether the Legislature had any 
power to pass this act; and the magnitude of the question may 
seem to justify some observations on the subject. 

The Constitution of Massachusetts, as framed and adopted 
in 1780, contains but one express provision for the future re- 
visal of that Constitution. It sets forth, that, in order to make 
any alteration in the Constitution which experience may show 
to be necessary, the question of the necessity or expediency of 
revising the same shall be submitted to a popular vote, in fifteen 

iears years thereafter, and a Convention for its amendment be 
eld or not according to the popular decision. 

Does this provision of the original Constitution preclude the 
Legislature from proposing such a Convention at anv time 
when it may see fit? Not in terms, certainly. Does it, by cir- 
cumstances or implication, preclude such a call ? The whole 
State, as a political society, including all its le^al authorities, 
have decided that it does not, by callmg, acceptmg, and acting 
under, the Convention of 1820, and the result of its labors in 
the present amended Constitution. 

Indeed, the revisal-provision of the old Constitution is obvi- 
ously a stipulation merely, that the people shall, at all events, 
be invited to revise in fifteen years, leaving the question of re- 
vising at any other time to the exigency of the occasion. And 
the Legislature of 1819 found the power to do this, either in 
the general power of legislation granted to them by the Con- 
stitution, and in the necessity of the case, or in an article of 
the Bill of Rights to be cited hereafter. 

Why has not the Legislature of 1851 the same power ? It is 
arffued that this power is impliedly taken away by the ninth ar- 
ticle of the amendments of 1821, which declares that '^ If at 
any time hereafter, any specific and particular amendment or 
amendments to the Constitution be proposed in the General 
Court," and a^eed to in the Legislature by a two-thirds' vote 
on two successive years, and then submitted to, and ratified by 
the people, '* they shall become part of the constitution of tTm 
commonwealth." How and why does this take away the power 
to call a convention ? We see no such thing in the terms of the 
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article ; they do not profess to be exclusiye or exhaustive of the 
subject ; they convey no prohibition of other methods of action 
more directly by the people ; it would have been unwise for the 
people in 1821, thus to assume to tie the hands of their succes- 
sors. Looking to the reason of the thing, it is obvious, that the 
calling of a Convention by the Legislature is in no relation or 
sense a revolutionary act ; whereas, it is easy to conceive that, 
if no power exists any where to call such a convention, and no 
amendment of the constitution can be constitutionally effected 
in less than two or three years, then conjunctures may and will 
turn up, in which the very fact of the absence of any such pow- 
er would, of itself alone, involve and necessitate a revolution to 
meet emergencies, 

Bnt if, contrary to what we think, any implication of the 
supposed prohibition be contained in the ninth article of the 
amendments of 1828, that implication would be negatived, con- 
clusively, by the seventh article of the Bill of Rights, which 
declares that " The people alone have an incontestable, inalien- 
able, and indefeasible right to institute government, and to re-» 
form, alter, or totally change the same, when their protection, 
safety, prosperity, and happiness, require it." The argument, 
that the last Legislature had no power to call a Convention, is 
an argument that no Legislature has the power ; if no Legisla^ 
ture has the power, then no constitutiontjl means of calling a 
convention exist any wJiere ; if no constitutional means exist 
any where, then the people, in the exercise of their reserved 
power in the Bill of Rights, must assemble by extra-constitu- 
tional, that is, unconstitutional, means : which seems to be 
nothing more nor less than revolution, or at least that quasi- 
revolution, which a like pretended negation of legislative pow- 
er brought on not long since in the State of Rhode Island. 

VI. Uhanges of great magnitude and importance have been 
made by a series of acts, in regard to the proceedings in civil 
and criminal practice, and rules of evidence in the courts of 
the Commonwealth. 

These changes are comprised, for the most part, — 1. In two 
acts of a general nature, on the subject of proceedings and prac- 
tice in the various courts ; and 2. In sundry specific acts, name- 
ly, an act relating to libels for divorce; an act, in part, con- 
cerning evidence in suits against common carriers ; an act con- 
cerning bail, and another concerning depositions, in criminal 
cases ; an act relating to writs of error in criminal cases ; an 
act concerning prosecution for the maintenance of bastard chil- 
dren ; an act concerning constables ; and an act concerning 
the relative jurisdiction of the Supreme Court and the Court of 
Common Pleas. 

We have already laid before our readers the Report of the 
Commissioners (Messrs. B. R. Curtis, N. J. Lord, and R. A. 
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Chapman) appointed to revise and reform the proceedings in 
the courts of the commonTrealth. This report was communica- 
ted to the Legislature by the Qoyemor ; it was in the first in- 
stance committed to the judiciary committee of the House, con- 
sisting of Messrs: Gushing, Mills, Curtis, Wilkinson, Wentworth, 
Safford, and Nims ; after consideration by them, it was on th^r 
motion referred to a joint committee, constituted by adding to 
the Judiciary committee of the House that of the Senate, con- 
sisting of Messrs. Griswold, Wood, and Russell ; it was thor- 
.onghly examined, and in sundry respects modified, by the joint 
committee ; and it was then passed by a nearly unanimous TOte» 
both of the Senate and House. 

This remarkable result is due to the obvious value of many 
of the reforms proposed; to the balance of probable jjood ef- 
fect in favor ofothers ; to the peculiar relation of parties in the 
Le^pslature, and the conseauent facility of bold and efficient 
legislation, and solicitude for just and wise legislation, which 
distin^shed its action ; to the confidence of the two Houses 
in their respective judiciary committees ; to respect for the le- 
pj opinions of the Commissioners ; and to the personal author- 
ity of one of their number, Mr. B. R. Curtis, who was a mem- 
ber of the House, and who (without disparagement of other 
members, it may be said) was highly influential and pre-emi- 
nently useful in all the legal business of the Legislature. 

l!he reforms made by Uie two general acts, in the proceed- 
inp of the courts, and the rules of evidence, are principally the 
following, viz : 

1. The enactment of a system of pleadings in civil actions, 
so as to adapt them to the present state of society, and to give 
to them condnnity, methoa, precision, comprehensiveness, and 
truth. 

2. The institution of more frequent return-davs for civil pro- 
cess, and of instrumentality for more speedy default and judg- 
ment in actions not for trial, and for preventing, or at least 
checking, the protraction of suits for purposes of mere delay 
<Mr expense. 

8. The enactment of new and summary methods, applicable 
to forcible entry and detainer. 

4. Process for the reduction of attachments on mesne pro- 
cess, alleged to be excessive in amount. 

5. Repeal of the rule of the common law, except in the case 
of the attesting witnesses to any will or codicil, which incapaci- 
tates witnesses by reason of crime or interest. 

6. Provision for the direct examination at common law of the 
parties to a suit, so as to dispense with the separate collateral 
process of a bill of discovery. 

7. The enactment of new forms of declarations, answers, and 
replications, in civil actions. 
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Among the reforms in the proceeding of the coorts, or in 
the rules of evidence, introduced bj special acts, are, 

1. Provision for the expenses of the wife in all cases of libels 
for divorce. 

2. Power given to plaintiffs, in suits against common carriers 
for personal equippage lost or injured, to put in a sworn list of 
the effects lost or injured. 

8. Authority to the courts, in case of error in the sentence 
of a criminal, to remand or to sentence anew, instead of dis- 
charging the convict. 

4. Provision for the taking of depositions in criminal cases. 

6. Authority given to the court of Common Pleas to hold 
two terms in a county at the same time. 

6. Provision for carrying to the Supreme Court exceptions 
from the court of Common Pleas refused by the latter, or mo- 
tions for new trial overruled. 

YII. A new theory of l^islation as to corporations was 
adopted, or at least the pre-existing doctrine regarding them 
was greatly modified, in several important incidents or quali- 
ties. 

1. The Legislature aimed to do away with all privileged dis- 
tinction of artificial persons, that is, corporations, as in contract 
with natural persons. 

In this view, it made new and efficient provision concerning 
the indictment of corporations. 

It ^ave to any person, whose private right or interest has 
been infringed, or is put at hazard, by the exercise, ly any pri- 
vate corporation, or any persons claiming to be such corpora- 
tion, of a franchise or privilege not conferred by law, whethcir 
such person be a member of such corporation or not, the power 
to file an information in the nature of k quo warranto^ and to 
prosecute the same to final judgment with or without the inter- 
vention of the Attorney General. 

It provided, in regard to incorporated common carriers, reg- 
ulations for the verification and restitution of effects left m 
their possession by passengers, analogous to those which previ- 
ously existed by la.w in regard to property found, but of which 
the owners are unknown. 

It subjected all private corporations, except railroad and 
banking corporations, to the same provisions in the case of in- 
solvency, which apply to natural persons, including the equal 
legal distribution of their assets. 

2. The Legislature extended, and applied to manufacturing 
and banking corporations, the doctrine that, if corporate fran- 
chises be a thing of value, they ought to be open to all as a 
right, instead of being granted to some only as a privilege. 

This appears in the two important acts to authorize the for- 
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matlon of manufacturing corporations and of banking corpora- 
tions, without prerious application to the Legislature for a spe- 
cial charter in either case. 

In Massachusetts, similar prorision existed before, in regard 
to parishes and religious societies, wharves, and some other real 
estate ownerships, lyceums, cemeteries, and certain other spe- 
cified cases ; but it was taken for granted that such provision 
could not be safely applied, as it had been done in other States 
to corporations generally, and especially those of a trading or 
business nature. 

The Legislature has overstepped this line, in the case of 
manufacturing companies and banks, and we think wbely. We 
believe these two acts will not be repealed, but that on the con- 
trary, we shall see laws passed hereafter to meet the analogous 
cases of insurance and railroad corporations, as has been done 
already in the State of New York. We remember not long 
since to have heard one of the largest capitalists in Massachu- 
setts, and one of those most conversant with the subiect, express 
the conviction, that the present system of New i ork on the 
subject of railroad corporations, by virtue of which they are 
self incorporated under general laws, is preferable to tluit of 
Massachusetts. 

8. In the same sense, that is, the application of general laws 
to corporations, was the important act concerning mutual ma- 
rine insurance companies, that concerning telegraph companies, 
and that relating to forei^ insurance companies ; not involving 
to be sure, any new principle of legislation, but affording preg- 
nant examples of the spirit of system^ apparent in the proceed- 
ings of the Legislature. 

AlII. We have spoken of the law providing for the exemp- 
tion from levy of a homestead of a certain value, and of a pew. 
Another act was passed, which belongs, in one point of view, to 
the same category, but in others may seem to require separate 
mention. It is the act, which secures to mechanics payment 
for labor bv a lien on real estate for a specified period. The 
theory of tne law is, to confine the lien to persons who actually 

Strform labor, in erecting, altering, or repairing a building. — 
eretofore, the lumber merchant, the brick merchant, and 
other material men, have, by putting forward the claims of the 
laborer, produced an impression that their interest and that of 
the laborer are identical. The Legblature seems to have con- 
cluded that, whatever reason there may be to induce the pro- 
tection of the laborer by means of a lien, such reason does not 
apply to the material man, and that the two interests ought 
not to be any longer confounded. 

XIV. The legislation relative to currency and banking may 
be dirided into three heads. 
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1. A number of new banks were incorporated, and additional 
were made to the capital of sundry banKS| on the premises o^ 
the pre-existing law regulating banks, and assuming that par* 
ticular system not to require, at present, any material change* 

2. But to secure the due execution of the laws in this respect 
a permanent law was enacted for the appointment of Bank 
Commissioners, in the place of the previous temporary law, 
which had expired by its own limitation. 

8. At the same time, the act already spoken of was passed 
to authorise the business of banking under certain conditions. 
This act enables any persons, not less than fifty in number, to 
become a body corporate for the purpose of carrying on' the 
business of banking, with certain formalities, as the substitute 
for a special act of incorporation, and subject to most of the 
proyisions applicable to existing specially incorporated banks, 
but with thje additional restriction of issuing no bank notes to 
circulate aa currency, except on the deposit of certain pre- 
scribed public stocks, and . which stocks are to constitute a 
pledged security for the redemption of such notes, in addition 
to the specie and other assets and capital of the bank. 

This act, one of the noyelties of the session, has be^i severe* 
ly criticised br alarmists, and by persons unacquainted with its 

E revisions. As the system is manifestly better for the bill- 
older than the present one, it is therefore entitled to the fa- 
vorable consideration it received at the hands of the Legisla- 
ture, 

We desire now to say a few words in explanation of what -the 
late Legislature refused to do, notwithstandii^ strong urgency 
on the part of individuals or of parties, and much outward 
pressure on the subject* 

In the first place, it passed no nullification laws, no wild ab- 
olition resolutions, no propositions of idle ostentation, factious 
menace, or puerile agitation, concerning our relations to the 
Federal Government, and the other States of the Union. 

In the second place, in regard to objects of a domestic na- 
ture, though schemes of assumed philanthropy, in the shape of 
bills of extraordinary penalties for the repression of indulgence 
in the use of intoxicating drinks, and of unlawful amusements, 
or of bills which assumed that school education is the one good 
of life, and the neglect of it even for the necessary pursuit of 
subsistence the worst of crimes, and of other bills of this class 
— ^though such schemes were brought forward in one house or 
the other, by members, whose general sincerity of purpose was 
undeniable, — ^yet all such schemes fell to the ground, repudia- 
ted on examination and scrutmy by the decided 2ood sense and 
practical wisdom, which seem, on the whole, to have prevailed 
in the legislative deliberations of the late General Court. 

Boston Law Reporter. 
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Abstracts of Recent American Decisions. 

Selections from 3 Gushing' 8 Reports {not yet published.) 

Acceptance. — Agreement. The acceptance of an order, for 
the payment of money oat of the amount to be advanced to the 
drawer, when the houses he was then erecting on the drawee's 
land should be so far completed, as to hare the plastering done 
according to the contract between the parties, is not absolute, 
but conditional ; and the acceptor's liability thereon is depend- 
ent on the contingency of the work being completed to a certain 
stage, according to the contract ; nor will such acceptance be- 
come absolute, and the acceptor be liable thereon, as such, by 
a subsequent cancellation of the contract by the drawee and 
the assignee of the drawer. — Newhall vs. Clarke^ 876. 

Action. Li an action of assumpsit on an award, which di- 
rects the defendant to pay a certain sum, unless he shall him- 
self cause certain work to be done, it must be averred in the 
declaration, and proved on the trial, either that the defendant 
made hb election, to pay the money, and notified the plaintiff 
thereof, or that the plaintiff made a demand on the defendant 
to do the work, and that the defendant had refused. — Nelson 
vs. doughy 463. 

Chwtracty Illegal. Where the plaintiff and defendant were 
in a house of public entertainment, gaming and playing at cards 
for money witn each other and with other persons, with the 
consent and permission of the proprietor or occupant of the 
house^ who with the knowledge of the parties, suffered and al- 
lowed such gaminff and playing therein for his own gain and 
reward, and the plaintiff, whilst the parties were so engaged in 
gaming, lent the defendant a sum of money, for the purpose of 
enabling him to engage and continue therein : it was held, that 
the loan was an illegal contract, and that the money lent could 
not be recovered back, whether the occupant or keeper of the 
house was or was not licensed as an innkeeper or common vic- 
tualler.— Fiit^ vs. Bitw, 448. 

Guardian and Ward^Bond. The guardian of a minor, 
who had given a guardianship bond in the form required bylaw, 
having represented to the judge of probate, that, since his ap- 
pointment, his ward had received a pecuniary legacy exceeding 
m amount the penalty of the bond ; and having suggested that 
the jud^e should make such order in the premises, as to law 
and justice might appertain; the judge thereupon ordered the 
ffuardian to file a new bond in a larger penal sum than the 
first ; and the guardian filed such bond accordingly, with a new 
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surety ; it was hehf^ that both bonds were valid ; that the sure- 
ties were to be deemed co-sureties ; and that, being sureties in 
different soms, they were as between themselres compellable 
to contribute in proportion to the different penalties of their 
respective bonds. — Loring vs. Baean, 465. 

lAmiUUianj Statute of. — If the maker of a note agree with 
the holder, to pay him a certain proportion of the amount due, 
in fuU discharge of the note, ana anerwards make and sign a 
note for the amount so promised, and offer it to the holder, in 
parent of the first note, and the holder refuse to receive it ; 
this is not such an acknowledgment or promise as will prevent 
the first note from beins barrra by the statute of limitations. — 
Smitk vs. EoitmaHj 865. 

Partnership. — Infant. B.« a minor, and S., a person of full 
age, entered mto a partnerflhip, to the capital stock of which 
B. contributed about $900, and which was dissolved by mutual 
consent, before B. came of age. On the dissolution, it was as- 
certained thai the firm had made about $800, and B. sold and 
conveyed to S. all his interest in the partnership property, for 
which he received the note of S. for f 1100, secured by a mort- 
gage of personal property, and S. at the same time 'ffave B. an 
obligation to pay the debts of the firm. Afli^r coming of affe, 
B. proved his note against the estate of 8., who bad taken the 
benefit of the insolvent law, and also instituted proceedings 
with a view to enforce his claim under the mortgage. It was 
heldy that by these proceedings, B. had not ratified the partner- 
ship, and made himself liable for the partnership debts. — Xkina 
vs. Steamiy 8T2. 

Vendor and Purchaser — Fraud-^Usage. In an action oa 
the case, brought by the buyer of cotton in bales, a^dnsl the 
seller, for a false and fraudulent packing thereof, widiout the 
knowledge of the latter, the defendimt was allowed to give ev- 
idence of the existence of a general usage in the cotton trade, 
relative to the liability of the seller in such cases; and a usage 
being established accordingly, that, in order to entitle the buy- 
er to an indemnity, it was incumbent on him to give the seller 
notice of the fraud, as early as circumstances would admit of, 
after the discovery of the false packing ; to afford the seller an 
opportunity to examine the cotton, either in bulk or by sample ; 
and, to furnish him with evidence of the identity of the bogs al- 
leged to be so packed, and of the marks and number thereon ; 
it was held^ that the plaintiff, having used up the cotton, with- 
out preserving the marks and numbers of the bags in which it 
was packed, or affording the defendant an opportunity to exam- 
ine it, or giving him any notice of the false packing, until six 
months after the discovery of the fraud, was not entitled to re- 
cover. — Casco Man. Qo. vs. Dixon, 407. 
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New York Supreme Court. 

^i a QenerU Term of (he Supreme Court of New Tork^ held 
atHlizahethtoumj E$$ex Coly Jufy 10, 1851. 

Before Wiuabd, P. J., Havs mA Cast, Jnatioe'i. 

JOHH P. ADAMS •. THB 8ABAT0OA AlTD WASHINGTON RAILROAD 

COMPANY. 

i. WbiB the owser d real etUte in a Tlllafe Hyn out a aireet tiiroa^ the 
aaa^ipd diTi^a Hm lead on eaek aide of it into Tillage lota, wUeh ke aeDa 
to indiTidiiala in fee» eoaoMiMinc Ua beondary at a atake in tlM Une of the 
hi^ waj, hut not inehiding the high way 1^ ezpreae terma, the reqwetiTe 
granteea take to the centre of thehighwaj. 

2. Adedieationof landtoapnbUeatreety.aoeeptedaiidaetediiponhjtheyab- 
Ue ainoe 1806, cannot be revoked hj the original owner of the road, or by a 
peraon olaiming nnder hfas, ao long aa it reaiaina in pnblie nae aa a atreet. 

8. The grantee of n lollNMnidedon a atf^et ^rtsMi/MJf, takea to the centre of 
the 8treei-4o prevent the grant having thia effdot, there mnat be langnage 
exprealf txelmding the atreet 

4. ejectment will not lie for A atreet nnleaa the ooenpation thereofbjthe de- 
f endanta la wkoUff inmi mt k n i wkh tJk fmUk m$tmnt. 

Ijjeoiment for a piece of la&d in the village of Whitehall, in 
the coontj of Wasnington, tried before Willabd, Joatice, in 
December, 1849, at the Washington Circuit 

The first piece of land songht to be recovered, is that part 

Vol. XI.— no. 2 
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of Ohnroh street in the Tillage of Whitehall, which the defend- 
ants occapy for the track of their railroad, and through a part 
of which they have constrncted a tunnel for their railroad, ulie 
case on the part of the plaintiff was this. In 1806, Jeremiah 
Adams, the plaintiff's ancestor, owned a farm of one hnndred 
and six acres of land, in what is now the Tillage of Whitehall. 
The land was then nninclosed and without buUdings. In that 
year he laid out a street on the said land, running nearly north 
and south, 1044 feet long and 65 feet wide, and erected there- 
on one /yt two buildings which he sold to others. That street 
is now called Church street, and is the premises in question. 
Adams laid out building lots on each side of the street, all of 
which were sold preyious to his death, which was in 1889, and 
were built upon and occupied by the respective owners as resi- 
dekces. Awns devised all his real estate to his wife, and she 
on the 15th March, 1847, conveyed to the plaintiff all the real 
estate which she acquired under the will of her husband. Un- 
der thi^ deed the plaintiff claims to be the owner of the land on 
which Church street is laid out. 

^6 defendant's railroi^ passes through the centre of that 
street A portion of the street being over a hill, a tunnel was 
constructed through the said hill, occupying 608 feet in length 
nd 14 in iridth at the base, 'ffie stone work e^lends about 
three feet fiurther on each side, niaking the whole iridth of the 
tunnel twenty-two feet The defendants commenced their ope- 
rations at eacb end of Church street, in December 184T, and 
and the stfebt was rendered impassable for teams by means of 
such open^9ns until the commencement of this suit in Febru- 
ary, 1848. There was no evidemce that the plaintiff ever own- 
ed any lot on either side of Church street ^ 

The plaintiff's counsel offered to show that Jeremiah Adams 
opened <}huri(A street oririnally for his own benefit, and always 
claimed to own it UQiil his death. This was objected to and 
excluded as immaterial, and the plaintiff Excepted. 

The plaintiff's counsel then (mered to shew that in all the 
conveyances of lots by Jeremiah Adams, they were so drawn 
as expre$$hf to exclude the street. This evidence was not ob- 
jected to, and the plidntiff produced two only of the deeds. The 
starting place of one of the lots was at a stake, on the west 
line of the highway, and then run by courses and distances 
round a parallelogram 15 rods by 4 to the place of beginning. 
There was no clause in it expreitly excluding the street, nor 
did it in expre$$ tervM go to tne centre of the street. It was 
here admitted that the other deeds were of a similar form. 

The Ji^dge decided that the plaintiff could not recover in this 
action the land corered by Church street, and granted a non- 
suit Other facts are stated in the opinion. 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 61 

[Adamt w. Swatofi and WMhington B. B. Co.] 

For the residue of the Iftnd eoneht to be recorered, the de- 
fendants riiewed title under the 9th section of their charter, bat 
as the question inrolves no general principle and turned main* 

I J on local points, that branch of the case is omitted* 

The plaintiff moved on bill of exceptions to set aside the 
non-suit and for a new triaL 

CHbsonj for Pluntiff. 

WarreHj for Defendants. 

WiLLABD, President Justice. — The facts disclosed by the ev- 
idence present a plain case of dedication, for the purpose of a 
public street. The a^joininff lots were laid out and sold with 
reference to that object ; and thev have been improved by the 
present owners, by the erection thereon of permanent and ele- 

S^nt buildings. It is now one of the most important streets in 
e Village of Whitehall. A dedication thus made and acqui- 
esced in cannot be revoked. And it is not competent for the 
party making it to re-assert any right ovmr the land ; at all 
events so long as it remains in public use. In the matter of 
MayorofNewT(Mrk,ftc,2Wend.472; ldo.262; 8do. 85; 

II do. 486 ; 6th Pet. 8. 0. U. S. 481, 498 ; 10 do. 662 ; 4 
Paige 410. Hunt«r vs. Trustees, &c., 6 Hill 407. 2 Qreen^ 
leaf Ev. S 662. 

The taking possession of the street by the defendants, for the 
purpose of constructing a tunnel for their railroad, occasioned 
a temporary obstruction of the use of it by the public, but af- 
forded no ground for the plaintiff to brinff this action, even if 
the ultimate fee of the road was in him. By the terms of their 
charter, the defendants had a right to construct their T(mA 
across, or upon a street, but they were required to restore it to 
its former state, or in a sufficient manner not to have impaired 
its usefulness— L. of 1884, p. 442 § 18. They had a reasona- 
ble time within which to build their road, and repair the street. 
To allow a street in a dtj or village to be used for a ndlroad 
track, either upon its natural surface, or by tunneling, is not a 
misappropriation of it, provided such use does not interfere 
with ute free and unobstructed use of it by the public, as a 
highway for passage and repaasaffe. Plank vs. The Long Isl- 
and Railroad Co. Am. L. J. N. S. 8 vol. No. 8. 864, and S. 
C. 9th N. Y. L^al observer 58. The same doctrine is asserted 
in Ihrake vs. Hudson River Railroad, 7 Barb. 508. It was not 
shown that the street will be destroyed or materially injured 
by the railroad and tunnel, after they shall have been comple- 
ted. It is a matter of notoriety tliat railroads pass through 
all our greatest cities and many of our villages without essen- 
tial injury to the rights of passage by teams or persons. Indi- 
viduals residing in Uie street, must sustain a temporary incon- 
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venience during the continuance of the work, but for this, in 
the absence of negligence and onskilfolness, the defendants are 
not responsible. It is a case of damnum absque injuria.-^ 
Much less, therefore, can its original proprietor, who does not 
reside in the street, reser?o the grant and revoke the dedica- 
tion for this cause. 

An action of ejectment is a possessory action, and can be 
maintained only by the party who has a subsisting interest in 
the premises claimed, and a right to recoyer the same, or to re- 
cover the possession thereof, or of some share, interest or por- 
tion thereof. (2 R. S. 808, § 8.) The plaintiff has no such 
riffht until he nrst shews that the whole purpose has varied for 
which the dedication was made, and the ultimate fee remains 
jp him. This the plaintiff failed to shew. 

These observations are enough to dispose of the plaintifls 
right to recover the premises covered by Church street. But 
as the plaintiff's counsel has strenuously insisted that the fee 
of the road is not in the adjoininff owners, and that eieclanent 
is the proper remedy, some adcutional remarks will be made 
upon these points. 

I. The most embarrassing <|ue6tion which arises in the discus- 
sion of the law of dedication, is as to the party in whom the fee 
of the soil is vested, to which the easement of a public way is 
attached. The technical language of the common law is so 
firmly rooted, that the idea of an estate in fee simple cannot 
easily be separated from that of an owner. The fee must rest 
some where or be in abe^nce. Whether, when the owner of a 
tract of land lays it out into Village lots, intersected by streets, 
he continues the owner of the fee of the soil of the street, af- 
ter having sold the adjoining lots in fee, or whether the fee in 
the street is transferred by a conclusive inference of law to the 
proprietors of the lots, or whether it is vested in the public are 
questions of great practical importance, and on which a diver- 
sity of opinion has been entertained. In the city of New 
York, the legal title to the soil of the streets is vested in the 
corporation. Drake vs. The Hudson River Railroad, 7 Barb. 
8. G. Rep. 508. In the country and other cities and towns of 
this State, the legal presumption is, that the fee is in the own- 
er of the adjoining lots. This has always been the law as un- 
derstood and expounded by the courts of this State. See per 
Thompson, J., in Cortleton vs. Van Brundt, 2 J. R. 868 ; per 
Savage, Ch. J., 1 Wend. 270 ; and 2 do. 478 ; per Walworth, 
Chancellor in Uie Court of Errors, in Livingston vs. The Mayor 
of New York, 8 Wend. 106 ; Wyman vs. The Same, 11 Wend. 
486 ; The Trustees of Watertown vs. Cowen, 4 Paip 510, 518 ; 
Gidney vs. Earl, 12 Wend. 98 ; Hammond vs. MXacUan, 1 
Sandf. Sup. Court Rep. 828 ; 2 Kent's Com. 488. The case 
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of Jackson vs. Hathaway, 15 J. R, 447, is not in conflict with 
the above cases. In the latter, the highway was expressly ex- 
eluded by the terms of the deed, as appears by the admission 
of the eminent counsel by whom the case was argned. The 
learned Judge who delivered the opinion of the court, remarks, 
that it was conceded in the argument that the land described 
in the deed^ did not include the space occupied by the road. — 
After such a concession it would be idle to pretend that the 
grantee took to the centre of the road. 

The boundary of land upon a stream above tide water, stands 
at common law, upon the same footing as a boundary upon a 
highway. The superior court held in Luce vs. Carley, 24 Wend. 
451, 453. that when the grant is so framed as to touch the 
water of the river, and the parties do not expressly except the 
river, one-half of the bed of the stream, if it be above tide wa- 
ter, is included by construction of law. If the parties mean to 
exclude it, says Cowen, J., they should do so by express excep- 
tions. No case in this State, holding a contrary doctrine, has 
been brought to our notice. 

The adjudged cases in the neighboring States are for the 
most part in harmonv with those of this State. Perk v. Smith, 
1 Con. Rep. 108 ; Chatham vs. Mainard, 11 do. 60. In Champ- 
lin vs. Pendleton, 18 Con. R. 28, the description in the deed 
brought the grantee to the highway, and it was held that he 
took to the centre of the highway, although the highway was 
not mentioned as a boundary. In Johnson vs. Anderson, 18 
Maine, 76, a boundary on the highway was said to carry the gran- 
tee to the centre of the road. The Supreme Court of Massa- 
chusetts, in Lunt vs. Holland, 14 Mass. 149, held that land 
bounded by a river, extends to the thread of the stream ; but 
with respect to the boundary of a deed upon a road, a different 
rule seems to have been adopted in that State. Sibley vs. 
Holden, 10 Pick. 249 ; Tyler vs. Hammond, H do. 198 ; Van 
Olinda vs. Lathrop, 21 Pirk. 292. In the last mentioned case, 
Morton, J., concedes that there is a ereat analogy between a 
boundary upon a river, which he admits goes to the thread of 
the stream, and upon a highway ; and yet he says, that the 
cases in that State, did not in the latter case, carry the bound- 
ary to the centre of the road. Hie case of Sibley vs. Holden, 
and Tyler vs. Hammond, «u/?ra, are believed to ^o opposed to 
the current of authorities in New England, as w^M as in this 
State and Pennsylvania. Chatham vs. Mainard, H Con. Rep. 
82; Burknam vs. Burknam, 8 Fairfield 463 ; Leavitt vs. Toule, 
i N. Hampshire, 96 ; Hart vs. Chalker, 5 Con. SH ; Ball yg. 
Ball, 2 Am. L. J., 499, S. S. ; Hammond vs. McLacWe^^ 1 Sand. 
Sup. Court Rep. 341; Child vs. Stair, 4 HUl, 369; Smit^'g 
Leading Cases, 2 vol. 178, and notes ; and the cas® bofor^ ^i. 
ted from New York. 
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The same rule prevailB in England. Dovarton vs. Payn, 2 
11. Bl. 527. This, case is made the subject of an elaborate 
note in Smith's Leading Cases, 2 yoL 178, to which the Amer- 
ican Editors have added a valuable review of the American ca- 
ses ; and see also Sir John Lade vs. Shepherd, 2 Str. 1004. 

It results from the foregoing observations, that after the 
opening and dedication of Church street, in 1806, the fee to 
the road remained in the original owner, until the adjoining lots 
were successively sold and conveyed; and then vested in each 
successive grantee of the lots to the centre of the street, se far 
in length as his lot extended thereon, there being no words in 
the grants expressly excluding the street. 6 Peters 486 ; 498 
supra. But whether the dedication operated by vesting the 
title in the successive grantees of the lots bounded by the 
street, or by way of estoppel of the grantor, so long as the pur- 
pose of the dedication continues, the plaintiff is, in either case 
destitute of any right to recover. See per Beardsly in 6 Hill, 
452. 

n. If the fee of the road be in the plaintiff, and the defend- 
ants, without granting compensation and without license, have 
laid the track of tiieur railroad, and constructed their tunnel 
upon it, ejectment will not lie for the street, unless the occupa- 
tion thereof by the defendants is tphottv ineanmtent with the 
jmblic eoiement. The remedy of the plaintiff for his damages 
IS trespass. The Trustees of the Presbyterian Church vs. Au- 
burn and Rocliester RaUroad, 8 Hill 567. The case of Good- 
title vs. Alker, 1 Burr. 188, is relied on to shew that eject- 
ment will lie by the owner of the soil, for land which is part of 
a public highway. That case was of a peculiar character. The 
person under whom the defendant claimed had encroached upon 
a public highway, running through the freehold of the ancestor 
of the lessor, by permanent erections, imd it was thus agreed, 
by the parties, that the party making such encroachment might 
occupy and enjoy the same at a certain rent for one hundred 
years. A short time before the expiration of the term, the de- 
fendant erected another enclosure, embracing a few feet more 
of the soil of the said road, by a permanent erection ; and this 
action was not brought until after the expiration of the said 
term of one hundred years. Here was an exclusive appropri- 
ation of the road by the defendant, which could not be used for 
passage or transit by any person, and in that respect, as well 
as in respect of the agreement, entirely differs from the present 
case. The use to wmch the railroad is to bQ applied when com- 
pleted, is not incompatible with the enjoyment of it by the 
public as a street. It can still be used by the inhabitants Re- 
siding on it, and by all other persons, for all the purposes for 
which it was originally dedicated. Their enjoyment of light, 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 65 

[Betls V. P^ck, et aL] 

air, prospect, and Bodal intercourse is not essentiallj impaired 
by any portion of the railroad, and in no respects b j the ton- 
neL The business to be transacted by the railroad, corres- 
ponds in its nature, with that usually conducted by means of a 
public street. It is for the passage of persons and property, in 
a manner not anticipated by the age in which the common law 
had its birth. It is still a public street notwithstanding the 
railroad. The superior faalitiee for locomotives, which are 
created by the instrumentaU^ of steam, afford no countenance 
to the jNresent claim of the plaintifl 

The case of Ooodtitle ts. Alker, supra, has been inciden- 
tally approved in this State, by Judges, without examination, 
but has never been sanctioned in a case where it was the direct 
question. It has been disapproved if not overruled by the Su- 
preme Court of the United States in 6 Peters, 436,498 ; 10 ib. 
662. The present case differs, too, in its circumstances so 
mudi from it, that the latter can scarcely be treated as an au- 
thority to support the present action. That case has been fol- 
lowed in some of the States. See 2 Smith's Leading Cases, 
Am. Ed. 183, 184, where the^ are collected. 

Motion to set aside n<m-smt denied. 



Supreme Court of New York. — ^The Contract of 
Endorsement 

THOMAS BEAL8 v. YINTON PECE, BOBERT T. U ACH, Adm'ra, tnd NAN- 
CY PECK, Adm*z. of tke Estate of BETNOLD PECK, deoU, and AMOM 
LAlfPHIBB. 

[From the N. Y. Legal Obeerrer.] 
When the Court of Appeals decided in the case of Warden 
^ Chiswoldj at the 9uit of the Cayuga County Bankj that the 
Bolder of a promissory note might break down the notice of 
protest served, and recover upon a note, different from the one 
mentioned and described in the notice^ it was evident that there- 
after it would always be more safe and prudent not to describe 
the contract at aU, as it would be much easier iofiU up a blank 
notice tA the circuit by the introduction of "accessory facts" 
than it would be to break down an affirmative notice, and then^ 
build up a new one, in opposition to it. Hence discreet nota- 
ries, instead of giving a •* complete specification of the bill or 
rfftte in the notice of dishonor," as was formerly required of 
them, have adopted the more safe and prudent rule of saying 
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as little about the note they protest as they conveniently can, 
as may be seen by the following report of a case recently tried 
in Ontario County. - In that case, it is true, the notary de- 
scribed the note as an eight hundred dollar note, but that was 
mere surplusage ; indeed, under the ruling of the Court of Ap- 
peals, he might have described the note as a /our hundred dol- 
lar note with perfect safety and propriety, for it has been ju- 
dicially determined, that a variance of preeisely one-^half in 
the amount of the note and number of endorsers is, as a legal 
proposition^ an immaterial variance. ^^But," says the court in 
the case of Warden ^ Chri$tPoldj at the suit of the bank, ^^ it is 
contended that the notice meretjf informs the defendants of the 
non-payment of a note drawn and endorsed respectively by the 
defendants for $800, and not of a note for $600, endorsed by 
the defendants yom^^y. Concede that such variance or misde- 
scription exists. It is well settled in accordance with good 
sense, that an immaterial variance in the notice will not vitiate 
it." 

It ought, perhaps, to be stated, that Judffe Sbldek felt bound 
in consequence of the decision made by the Court of Appeals 
in the case of Warden ^ Gfriswoldj at the suit of the Uayuga 
County Bank to rule as he did in the following case : 

The action was upon a promissory note made by the defend- 
ant, Amon Lamphire, and purporting to be endorsed by Rey- 
nold Peck. 

Lamphire did not appear but suffered a default to be taken 
against him. 

The cause was tried at the Ontario Circuit, June 1850, be- 
fore the Hon. Samuel L. Seldbn, and a verdict was rendered 
for the plaintiff. 

On the trial the counsel for the plaintiff called as a witness, 

8olon Peckj who being first duly sworn, the counsel for the 
said plaintiff presented to the witness the promissory note upon 
which this suit was brought, and the witness testified : That he 
was acquainted with the handwriting of Reynold Peck, and had 
seen him write ; and that ho believed the endorsement of the 
name of " Reynold Peck," upon the said note shown to him, to 
bo in his hand writing. 

The said note was m the words and figures following, to wit : 
$800. 

West Bloomfieldj September the lOthy 1849. 

" Three months after date, for value received, I promise to 
pay to the order of Mr. Reynold Peck, eight hundred dollars, 
at D. Brigham & Go. office, in the city of New York. 

(Signed,) AMON LAMPHIRE. 

(Endorsed,) — ^Reynold Peck." 
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The plaintiff's counsel then proved that the said note was, 
on the 13th day of December, 1849, duly presented by "William 
Bloomfield, a notary public, at the plac.e designated therein for 
the payment of the same, and payment thereof demanded and 
refusea ; and that a notice of the non-payment and protest of 
the same had been by him, on the 14th day of December afore- 
said, deposited in the Post ofEice, in New York city, directed to 
" Reynold Peck, West Bloomfield, Ontario co., N. Y." 

The witness, Solon Peck, then further testified as follows : 
Li December last, I was Postmaster at West Bloomfield, in this 
county ; some time in that month, I received a communication 
by mail, from the plaintiff, who resides at Canandaigua, in this 
county, in reference to a certain note endorsed by Reynold 
Peck ; held by him. In that communication the plaintiff en- 
closed to me a copy of a notice of protest, which he stated had 
been received by him froni New York, and also stated that 
there would probably be a similar notice for Reynold Peck, 

}»ost-marked " New York City ;" and requested me to take it 
rom the office, and deliver it to the administrators of Mr. 
Peck's estate, and get from them an acknowledgment of the 
notice of protest. 1 cannot state the day, but think it was on 
the 17th December. There was no Sunday mail to West 
Bloomfield. I think I replied to it the same day I received it. 
The same day I received the communication from Mr. Beals, 
a letter came to the post-office, addressed to " Reynold Peck," 
and post-marked " New York." I supposed it to be the no- 
tice alluded to by the plaintiff, and I took it from the office and 
delived it to Vinton Peck, in the presence of Mr. Leach, both 
of whom are administrators of the estate of Reynold Peck. Mr. 
Peck took the letter and opened it. I asked him if it was a 
notice of protest, and he said it was. I then showed him the 
notice received by me, from Mr. Beals, and he said it was sim- 
ilar, or the same in substance. At that time or at some other, 
I had a conversation with Vinton Peck for Mr. Beals, and asked 
him if they wanted the whole time to pay the note, or would 

Eay it then. He said he should like to see it. That he had 
eard that Mr. Beals held a note endorsed by Reynold Peck, 
and that he should Uke to see it. No one was present but Vin- 
»on Peck. The administrators of Reynold Peck all reside at 
West Bloomfield, fourteen miles from Canandaigua. 

On his crosB-examination, this witness further testified : — I 
cannot say whether the communication from Mr. Beals was da- 
ted on the 15th or ITfh day of December. That communica- 
tion encloitcd a notice received by him, and stated that one sim- 
ilar to that, directed to Reynold Peck, would be in the mail at 
my office, and desired me to give it to Vinton Peck and Mr, 
Leach. He named them in the letter as the administrators of 
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llcynold Peck. Very soon after Mr. Peck's death, I had a 
conversation mth the plaintiff abont the death of Reynold Peck, 
and I think I told, him in that conversation, who the adminis- 
trators of Mr. Peck's estate were. The defendants were then 
talked about by us as administrators of Mr. Peck's estate ; 
their names were mentioned. This was before the note fell due. 
It was then I understood the note belonged to him. In a sub- 
sequent conversation, he told me the note had ^ne to N. York 
for presentation for payment I cannot state how long it was 
after the appointment of administrators I had the oonversation 
with Mr. Seals, but it was before December. The note fell due 
in December. Mr. Seals lives in Canandairaa. He is a bank- 
er. Mr. Peck died in Oanandaigua. The Surrogate's office of 
Ontario county is in Oanandaigua. 

The notice which was delivered to Vinton Peck, was then in- 
troduced and read in evidence, and was admitted to be the only 
notice directed to Reynold Peck By the said notary public on 
protesting the note in suit ; and the one which was delivered to 
the said Vinton Peck by Solon Peck : 

" New York, December 18, 1849. 
Sib : — ^Please to take notice that a promissory note, 
made by Amon Lamphire, for $800 oo dollars, endorsed by you, 
was this day protested for non-payment, and that the holders 
look to you for the payment thereof. 

Your obedient servant, 

WILLIAM SLOOMFIELD, 
Notary Public and Attorney at Law." 

This notice was mailed and post-marked at ^^New York, De^ 
cember 14th;" directed on the outside to " Mr. Reynold Peck, 
West Sloomfield, Ontario co., N. Y.," which is the only direc- 
tion upon the notice, showing to whom the same was addressed. 

The plaintiff then rested, and the defendants' counsel moved 
the court, that the plaintiff be non-suited upon the following^ 
grounds: 

,J.st. The notice of protest is defective and irregular of itself, 
and being so it could not be sufficient, although received by the 
administrators of the endorser to charge his estate. 

2d. The notice is defective, because it does not state that 
payment of the note was ever demanded and reftued at the 
place appointed therein for the payment of the same. It does 
not describe the note in any particular, except as to the amount. 
It does not state when the same was dated, nor where, nor to 
whom payable, nor when it fell due ; nor when nor where it 
was presented for payment, and payment refused. 

3a. Because there is no evidence that all of the administra- 
tors of the estate of Reynold Peck have ever received notice of 
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the non-payment or protest of the note, and that the notice to 
two of the administrators is not sufficient to charge the estate. 

4th. That under the evidence in the case a notice directed to 
" Reynold Peck" was not sufficient, though received hy the ad- 
ministrators of his estate. It should have been addressed to 
them in their representative character. 

5th. The notice does not describe the note so as to convey to 
the mind of the endorser, or of the administrators, notice of the 
identity of the note, nor does it so describe it as to enable them 
to determine that it is the note in suit ; and there is no evi- 
dence that the administrators, who received the notice in evi- 
dence, had any previous knowledge of the existence of the note 
in suit, or of the contents or terms of the same, from which, 
taken with the notice received by them, they could determine 
that the note in suit was the same note referred to in the no- 
tice of protest, or whaf note was intended to be described. 

6th. That the notice in evidence may as well be taken to de- 
scribe any other eight hundred dollar note, payable at any other 
place or time, or dated at any other time, as the note in suit'*' 

* That is not the question. It is of no kind of consequence whether the de- 
scription t» ike notUe would or would not apply as weU to any other eight hun- 
dred dollar note as to the one in suit. 80 far from the notary being under 
any obligation, as a legal proposition to describe ike nde in the notice, so that 
the descrh)tion would belter apply to the note in suit than to any other eight 
hundred ddlar note, he was under no obligation to describe the note at aU m 
the notice; but, on the contrary thereof, he might, affirmatlYely, have stated 
that ike note which he did protest for non-payment was a four hundred dollar 
note. In the case of the Cayuga County Bank against Warden &Griswold, the 
Court of Appeals say, *Uhe notie^' is dated Cayuga County Bank, Auburn, May 
8, 1846, and $tateM that S. Warden's note for #800, payable at this bank," en- 
dorsed, &c., '<tMi«" this OTening protested for non-payment, &c. There, is 
thai no question but that the notice in Uie aboTe case might hare stated affirm- 
atiTely Uiat Amon Lamphire's note for $400, &c., had been protested ; and yet 
counsel make a point that the notice of protest would as well describe any oth- 
er $800 not* as the $800 note in suit The only point about the matter is, 
whether the notice is not defectiTe far having described the note as an $800 
note, as it woe, instead of a $400 note as t^ woe not. In the* case of the Cayuga 
Coun^ BankTS. Warden k Oriswold, the Supreme Court sitting in the seyenth 
Judicial district. Judge Seldon being on the bench, decided that the notary was 
bound to describe ike note t» the notice as it was, and not as it was not — and that 
a notice which « stated," in the language of the Court of Appeals, that S. 
Warden's note ** for $300*' &c., was protested for non-payment did state that 
fact And that snek a notice, whiek did thus state that a ^ three huni^rrd'' dollar 
note had been protested for non-payment, was not Mtk legal proposition, a cer- 
tain and a correct description of a nr hundred dollar note. The Supreme Court 
decided that the notice stated just what the Court of Appeals say it did statt — 
nothing more or less— Oa^ was aU the Supreme Court did decide— all that it 
could <ifd<20— and aU that it fiad a right to decide. How could it decide any 
thing else ? Could it say that the notice did not state that S. Warden's note for 
three hundred dollars hod been protested for non-payment when ike notice did 
so 8tat( and say that the not,ce stated that S. Warden's note for six hundred dol- 
lar had been protested for non-payment, when the jw^urcdidnot so state I That 
judgment was reversed. What, now, as a legal proposition, is a correct ani 
accurate description of a note in a notice ? When, as a legal question, does one 
paper correctly and truly describe another paper t When it states it as it is, or 
when it states it as it is noit What is the rule of law upon the subject ? Must 
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7th. That the note being protested upon the 13th day of De- 
cember, the notice mailed at New York upon the 14th was not 
sufficient. It should have been mailed on the day of the pro- 
test. 

The Judge did then and there overrule each and every of the 
objections and positions so made and taken by the defendants' 
counsel, and stated, that for the purposes of this trial, he should 
hold as a matter of law and charge the jury that the notice in 
evidence, together with the evidence given, was sufficient to 
charge the administrators of the estate of R. Peck, in this suit. 

To each and every decision, so made, the counsel for the 
defendants did there and then except. 

No further evidence was given in respect to the question of 
protest, or notice of the non-payment of the note. 

The evidence being closed, his Honor, the Judge, charged 
the jury that this was an action upon a promissory note, made 
by Amon Lamphire, and purporting to be endorsed by Reynold 
Peck ; that the question of the sufficiency of the proof of a due 
protest of the note in suit, and of the notice of the non-payment 
of the same, so as to charge the estate of the endorser, Rey- 
nold Peck, was a question of law for the court to decide ; and 
and with that they had nothing to do. And the court did then 
decide and instruct the jury that the evidence of the non-pay- 
ment and protest of the note and of notice thereof, which had 
been made b^ the plaintiff, was sufficient to charge the defend- 
ants, as administrators of the estate of Reynold reck. 

To which charge and instructions and to each and every part 
thereof, as well to the instructions to the jury that the evidence 
of the protest, and notice of the non-payment of the note was 
* sufficient to charge the defendants, the administrators of Rey- 
nold Peck, and every part thereof, the counsel for the defend- 
ants did then and there except. 

And the counsel for the defendants did then and there re- 
quest the Judge to charge the jury that the evidence given of 
the protest of the note, and notice of non-payment of the same 
was insufficient to charge the defendants, the administrators of 
Reynold Peck, upon the severargrounds stated by the defend- 
ant's counsel, on the motion for a non-suit of the plaintiff. The 
Judge did then and there refuse so to charge as requested by 
the defendants' counsel, to which refusdl the counsel for said 
defendants did then and there except. 

The jury under the charge of the Judge, rendered their ver- 
dict for the plaintiff for the sum of eight hundred and twenty- 
six dollars and eighty-seven cents. 

the notice sUte the note a$ U u, or must it state the note m it itnof? Which 
iray is the correct waj, and which way incorrect ; which way is the tmth, 
and which way is false ? Which way right and which way wrong ? murmi^ 

[N. Y. Legal Obt. 
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Vindictive Damages. 

An able and ingenious writer in a late number of this Jour- 
nal, (June 1851,) has attacked the rule which authorizes a jury, 
" where the elements of fraud, malice, gross negligence, or op- 
pression, mingle in a controversy,"* to give exemplary or vin- 
dictive damages, as unsustained by satisfactory reason or au- 
thority. Nothwithstanding the acute dissection which in the 
article referred to, is made of the Pennsylvania cases on the sub- 
ject, the principle is certainly too well settled in this State, to 
make its vindication a matter of more than speculative interest. 
As such, however, we hope to be able to show that it is not 
only most amply supported by decisions in England and in this 
country, but may be justified by clear analogies of law. 

The question is not a new one. Perhaps the first direct as- 
sault on the doctrine of vindictive damages, is to be found in 
an Essay on the subject (3 Am. Jour. 287,) by the present 
Judge Metcalf, of (Massachusetts, a gentleman to whom the 
science of law in this country is undoubtedly under great obliga- 
tions,) in which, assuming, as we think, erroneously, that dama- 
ges in a civil action at common law should never exceed actual 
and literal compensation to the party injured, he very logically 
denied, not only the legality of punitory verdicts, but even the 
admissibility of any evidence in aggravation or mitigation of 
damages which did not tend to increase or diminish the amount 
of injury in reality suffered by the plaintiff. These views, how- 
ever, do not seem to have met with much judicial approbation; 
indeed were expressly repudiated in M*Bride vs. M'Laughlin, 
5 Watts 876, where they were pressed upon the Supreme Court ; 
and probably like many other *^ speculative notions," as they 
were styled by Chief Justice Gibson, which have jarred against 
the practical good sense of the law would have been forgotten, 
had they not been adopted and given new weight by Professor 
Greenleaf, in his Treatise on Evidence. When Mr. Sedg- 
wick came to the subject compelled by the cogency of the au- 



* Stdgwkk <m PaniAget, 87. 
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thorities, many of them since the publication of the Essay re- 
ferred tOy he followed the old rule. Professor Greenleaf then 
hurried to the defence of his positions, in an article in the 9th 
Bost. Law Rep. (p. 529"*^) and endeaTored to explain away the 
force of the opposing decisions collected by Mr. Sedgwick. The 
latter replied (10th Law Rep. 49,) re-asserting, and we think, 
condusively demonstrating die grounds formerly taken by him. 
Here the matter has rested for some time. 

The principal force- of the argument agiunst vindictiye 
damages, lies in the notion that the sole object of, a civil suit is 
to giye exact compensation to a plaintiff. This is expressly the 
case, as we intimated with Judge Metcalf. It is taken for 
granted by others. Let us see what are the consequences of 
this assumption ? 

If a plaintiff can never get more or less than what will actu- 
ally compensate him, it is plain that the intention or motive of 
the wrong doer ought never to be allowed to intervene to affect 
the amount recovered. For, whatever this motive or intention 
may be, under the same general circumstances, the same amount 
of injury is received, and the same damages should therefore be 
claimed. However outrageous and unjustifiable therefore a 
trespass, however gross a libel, it must be compensated as if 
originating in accident or mistake. An injury can be neither 
palliated by error, or aggravated by malice. This, certainly, 
neither seems good sense, nor can it be good law. 

Absence of evil motive, it is true, cannot prevent in a civil 
action the recovery of damages ; but it is equally true that in 
many cases it may mitigate, while evil intention may aggravate 
their amount 

Let us turn first to the Roman law, whose authority has been 
invoked both by Mr. Greenleaf and the writer in this journal, 
and to whose equitable principles and scientific arrangement we 
may always recur with profit. Here we find it as an universal 
principle, at least as old as the rise of the Praetorian jurispru- 
dence, that injuries were compensated with reference to the 
good or bad faith, the knowledge or ignorance of the wrong 
doer, in the estimation of which very much was left in the dis- 

* Kepublislied la the 2d fd. of his ETidence, 1 258, irith additions. 
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cretion of the Magistrate*. For instance where the rendee of 
a house is cTicted, the Tender if ignorant of his want of title, 
is liable only for necessary expenses and repairs in the mean 
time, but if on the contrary he acted in bad faith, he must re- 
imburse even for superfluous or luxurious extravagance, (frag. 
48 in fin. D. XIX. 1 ; fr. 45 § 1, ibid ;) so the rule was on leas- 
es of land or goods that where there was a defect in the article, 
only such damageis as might have been foreseen at the time of 
the contract could be recovered ; but otherwise if there was 
fraud, (fr. 19 D. XIX. 2.) This is also the principle on which 
damages are estimated in the civil law countries of the present 
time. (Pothier Obligations 74, 75, Merlin Repos. Juris, tit. 
Domm. Int. No. V. Code Civil 1147, &c. ; Motives sur. le Code 
Civil vol. 5, p. 20, 115, 218, Cod. Louisiana, Art. 1928, 2523.) 

The common law does not, it is true, go to such a length in 
considering the motives of the defendant in a civil action, but 
there are many cases in which they are allowed great weight in 
fixing the quantum of damages. Even in assumpsit they have 
been allowed a place in the scales. A vendee of land under ar- 
ticles, for example, may recover against his vendor for the loss 
of a bargain from a defect in the title of which the latter wag 
acquainted, but not if he acted in good faith. (Flureau vs. 
Thomhill, 2 W. Black. 1078 ; Bitner vs. Brough, 1 Jones 
Penn. 189.) 

It is in actions ex delicto^ however, that we see the most fre- 

*liacUL Droit Bom. BcL Brnsicli H 878, 9; DomAt bj Cvshing, 1 toI. 
p. 776. The Judge is to oonMder carefiUlj the ciremnstancea of each case 
** whether it be for lettaUng the damages that are to be adjudged — ^if there be 
a ground for it, as in the oase where no Uul drngn, nor amy fault can be impu- 
ted to the per8<Hi who is bound to make good the damage ; or for wereating the 
damages whioh are to be c^Ten, in consideration of the uUention to htrty if there 
was any (t^. p. 777.) Perhaps it b in the Athenian Jurisprudence, to which, 
if the well known tradition be coirect, the Boman Law was under great obliga- 
tions, that the mAffn of thi» rule is to be sought. Amongst other instances 
which might be giyen of its appUcation there, we find that in the action called 
Alhetmoiy ifhich comprehended cases, as we call it, << sounding in damages ' 
exduslTeljr, a fine was imposed, which was paid to the plaintiff, where the ii;- 
jury was intentional, of dauiU the estimated damage ; but where accidental nr, 
m<Nre than compensation was aUowed, (Boeck Pub. Boon. Athens, (transIatTCD 
of Leirisi 2 ed.) p. 871, Smith Diet of Antiq. sub rerb, Blaba Dike 
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quent application of the principle we contend for.* In trespass 
qu. cl. ft. and for laying poison on the plwitiffs premises to de- 
stroy his fowls, Abbott, Ch. J., in his charge to the jury said, 
^^ It has always heen held that for a trespass or entry on the 
house or land of a plaintiff, a jury might consider not only the 
mere pecuniary damage sustuned by him, but also the tntention 
with which the fact has been done. Sears vs. Lyons, 2 Starkie 
817. In torts generally whether trespass or case, insulting 
language, yiolent conduct or fraud indicative of the design or 
motive of the defendant maybe shown, though not tending to 
increase the amount of injury suffered. Benson vs. Frederick 

3 Burr, 1845 ; Meerest vs. Harrey, 6 Taunt. 442 ; Coppin vs. 
Braithwaite, 8 Jur. 875 ; Curtis vs. Hoyt, 19 Conn. 154 ; 
Trent vs. Barber, 7 Conn. 2748 ; Gunter vs. Astor, 4 J. B. 
Moore, 12 ; Williams vs. Currie, 1 M. fc S. 841, Maule J., 
Ghewton ys, Holford, 1 Carr. k Kirw. 587 ; Pratt vs. Ayler, 

4 H. ft J., 448 ; Wilkins vs. Gilmore, 2 Humphr. 146; Hor- 
ton vs. Morsh, 1 Browne 68 ; Hunley vs. Berg, 1 Stark. 98 ; 
Coolidge vs. Choate, 9 Best. L. R. 205 ; Clark vs. Newsam, 
1 Ezch. 131 ; and see Braceguidle vs. Oxford, 2 M. & S. 77 ; 
Cox vs. Dugdale, 12 Price 708. Thus in an action for break- 
ing and entering the plaintiffs house, and beating his children, 
entire damages being assessed, it was alleged in arrest of judg- 
ment, that no special damage was laid for the latter injury. — 
But the court said that though nothing could be recovered in 
the action for the loss of services, because another one might 
be brought for it, yet the beating could be proved to show the 
enormity of the trespass, and an aggravation of damages for the 
principal injury. (Newman vs. Smith, Salk. 642 ; see Dix vs. 
Brookes, Strange 61.) In slander or libel evidence of malice 
(in addition to what the law implies,) as the reiteration 
of the words or the use of others, though in themselves actiona- 
tionable, is evidence in aggravation of damages. (Pearson vs. 
Le Maitre 5 M, A; G. 700; Wallace vs. Mease, 3 Binn. 650 ; 



* A dit'inction is m«de \(j Brtcton, (p. 155,) between mjvria levet, txidairom 
ecs ; the atroeUas or agmTation depending on the amount of the injury, the 
person who suffered l%m pnhllcity, or the plaoe of the wound. This, howe- 
Ter, he borrowed, Midm vtrbk fr«B the oifU law. < 9 Inst lY. 4; fir. 7, 8. 
D. XLVII,10. " 
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Keen v?. }I«:Lauglilm, 2 S. & R. 469; Kinney vs. Hosca, 3 
Harr. SOT. And on the other hand what tends to disprove ma- 
lice in fact may be shewn in mitigation. Gilman vs. Lowell, 8 
Wend. 573 ; Kennedy vg. Dear 6 Port. 90, Heywood vs. Fos- 
ter, 11 Ohio 88. To place a plea of justification in such case, 
on the record goes to increase the damages. Borham vs. Lord 
Storton, 3 Dyer 105, pi. 15 ; "Wilson vs. Hulaney, 6 Yerg. 897 ; 
Updegrovc vs. Zimmerman, 1 Harris (Penn'a.) 619; Jackson vs. 
Stetson, 15 Mass. 48 ; Root vs. King, 7 Conn. 618, even though 
it has been simply overruled on demurrer,not withdrawn or dis- 
proved. Alderman vs. French, 1 Pick. 1. And the same rule 
was applied in an action for false imprisonment, where the de- 
fendant pleaded a justification which he afterwards retracted. 
Warwick vs. Foulkes, 12 M. & W. 607, where Lord Abinger 
remarked, ^^ the putting of this plea on the record is under the 
circumstances evidence of malice, and a great aggravation of 
the defendants conduct" So in an action against an officer for 
]M>t serving process, the amount varies according as the neglect 
was wilful or accidental. Hudson vs. Wilkins, 7 Greenlf. 118 ; 
Ware vs. Foulke, 24 Maine 183. And that a trespasser imag- 
ined himself acting under legal process will be a mitigation of 
damages. Coolidge vs. Choate, Sup. Gt. Mass. 9 Best. L. 
Rep. 205. 

It will be found on a closer examination than we can here 
give of the cases cited, that they are all, either those where 
malice is implied or where it is not of the gist of the action, and 
where, therefore, intention would be irrelevant unless in regard 
to the amount of damages. They will also, in almost every 
case, prove to be such that good or bad motive on the part of a 
defendant could not have affected the qwxntum of injury sustain- 
ed even by a plaintiff's feelings. It is submitted therefore that 
Prcf. Green^eaf is not justified by the authorities in asserting 
that ^' whether evidence of itUerUian is admissible to effect the 
amount of damages, will depend on its materiality to the issue."* 

• 2 Evidence { 270. llus Mt writer njs, indeed, subsequently, ({ 272) 
tkat '* whsre etil inteniion km wumrft$Ud iUdfU acts anddreumttanea aceompoft^ 
iug the principal traueaetion, tbese constitute part of the ii^uty, and maj 
be prored if properly aUegcd." It it difficult, howerer, to appreciate tLiB dit- 

Vol. XI. — ^Ko. 2. 
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The oases cited by him proTe no more than that in certain ac- 
tions fnalie$ is immaterial to their maintenance ; bat that is 
nothing to the question. And he is certainly mistaken in as- 
suming that malice most be expressly shown in slander and li- 
bel '^to entitle the plaintiff to any damages whatsoever."* The 
law implies malice from the publication of slanderous libellous 
wordsy so that the absence of etil intention is no def^Nice. Star- 
kie on Slanderi 210; Cooke on Defamation ; Haire vs. Wilson 
9 B. ft C. 64t; Fisher vs. Gement, 10 B. k C, 472 ; though 
it was decided after considerable discussion in Pearson ys. Le 
Matricy 5 M. fc 0. TOO, that it might be shewn with a view to 
the damages. 

If, therefore, damages may in some (»ses be recovered not 
merely in proportion to the injury suffered by the plaintiff, but 
also to the motive or design of the defendant, the conclusive- 
ness of Mr. Metcalf s argument is gone. For it will be observ- 
ibd in referring to his Essay, that it is founded on a supposed 
general principle, and particularly on those dangerous premises 
— definitions.^ Now these depend for their conclusiveness on 
their perfect umviursality; one eiception admitted, acts as the 
point of a wedge to open the way for others. As then, the rule 
of strict o(mipensation contended for, fails, where malieioos 
intention is involved, it remains to be seen whether necessity 
and policy do not require it to bend in some instances to the 
more important object of punishing the defendant 

Before, however, endeavoring to establish the affirmative of 
this, it will be well to answer a preliminary objection on which 
some stress has been laid, that such an attempt would tend to 
confound the boundaries between civil and criminal law. If the 



tinetloii. Intentioa must be alwrnys discorered trtm ** Mts or drciunstanoet," 
lAd it does not at all folloir that beoaoBe these are ootemporaneous with the 
principal traniaetioii, they inerease the iiynry. On the other hand malice ma^ 
aieot damages when it can not be determined from circumstances accompany- 
ing the wrong ; for instance in the difference before referred to between mafi- 
f^SoM and nnfaitentional neg^genoe «r abuse in the serrice of process. More- 
OTCf, these acts whence intention is referred need not be alleged in the decla- 
tion unless they amount to substantlTe causes of action in themseWes, but may 
be shewn under the general issue. Sampson ts. Coy, 16 Mass. 493 ; Ghurch- 
SUts. Watson, 6 Day 140; MeerestTS. EMmj, 6 Taunt 442. 
«2ETidence {271. 

t«Onuiis deiinitio injure cifiH ptrieulosa est; partm est eiiim,ut non sub- 
verti po0^" sftjt the Roman law, Beg. 202 Pig. L. tit 17. 
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sphere of the latter irere clearlj defined, and the punishment of 
offences were committed bj inflexible rule to its processes, the 
objection wonld be a very difficult one to be overcome, it must 
be confessed. Fortunately, howeyer, neither of these is true. 
Nothing can be more fluctuating than the province of public 
wrongs. The accident or caprice of legislators, the policy or 
history of a country, its advance in civilisation, even its situation 
. or its climate, all tend to expand or contract the limits of its 
criminal law. Only those violent acts which tend actually to 
tear down the rude structure of a barbarous nation, are viewed 
by it as crimes, while the better instructed eye of civilized man 
is gradually perceiving that whatever injures any even the low- 
est part of the delicate and complicated organization of society, 
is destructive to the living connection of ^e whole, In truth, 
there is hardly an offence against individual rights which is not 
directly or remotely at attack upon the bond of law which unites 

•odety. 

WhatoTW link we itrika, 
TwOior in thovsMdth, teeaka tha ehaln alika. 

To determine, therefore, what shall be considered so danger- 
OQS to ihe good of todety, as to caU down public vengeance, 
either coneonrently with, <»r to the exdhuion of o(»npensatioii to 
the individual actually iigmred, we must look only to the legie- 
lation and costoma of eadi country, and can expect no abstract 
definition to guide us. There Irere comparatively few criminal 
prosecutiona among the Bomana, as among theSaxons; hardly 
the most trivial wrong passes without fine or corporal punish- 
ment in Turkey, India, and Ohina.* The penal law of Eng- 
land penetrates irregularly but completely the whole fabric 
of society and reaches the most every day affiurs. Ours issim- 
pie and less extensive. The common law and that of Athens, 
(Bosc 852, 874t) gave, for personal iiguries and libels, both 
a public and a private remedy. In the Codes of Spain and 
France, they fall within criminal jurisprudence alone. [Mer- 



• lBatitofHiiidttLaw,Oh.8,||S7»58,69,792»*o. Stauataa Panal Cada 
CUbs, p. 169» 161, Book m. and 10^ paarfia 

f la thia last ooimtry beddai a ^M 9^ tha par^ isjurod hid ^ ohoiot U 
OmpiUkreMdkt. taltii DM. Sah. T«h Mho. 
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lin Jorisp. tit. Injure 4, Ajo y Manuel. So the old German 
law ; see Heinecc. sup. Pand, pars YII, § 125.] 

Nor is it in the objects of penal law alone that this diversity 
exists. Equally uncertain are its modes of enforcement, and 
their line of demarcation from private remedies. It is chiefly 
to the frequency with which a nominally civil proceeding is 
made the means of punishing offences against society, that we 
would here call attention. Wherever a pecuniary penalty is 
inflicted, instead of corporal punishment, or the loss of liberty, 
it becomes a question of convenience or policy, whether it shall 
be paid into the treasury of the State, or into the hands of a 
private individual ; which of these two modes is adopted is of 
course immaterial to the offender. It will be found that the 
last of them is the one perhaps more frequently adopted in 
practice, probably because it affords eodem intuitUy a means of 
compensating the private sufferer of the public wrong. 

Almost all crimes, as has been often remarked, are vindica- 
ted in rude nations on this plan. The Teutonic tribes imposed 
a mulct payable to the injured party or his relatives, based upon 
his rank. This weregeld stood them instead of gaol or gibbet.* 
More civilised countries have punished offences against the laws 
of property by joining penalty to compensation and giving both 
t6 the injured party. In the Mosaic code theft and trespass 
entailed a two-fold restitution from the immg doer, pixodus 
ch. 22.] The Athenians had a very general system of fines 
payable to the sufferer. In the civil action for stealinggoods, for 
instance, the owner could recover double damages if the artide 
was restored, ten-fold if it was not [Boeck 871, Smith Diet. 



* This syBtem of penalties has not altogether Tanished from modern Europe. 
Introduced into Bnseia from Franee about the middle of the the ninth centmry, 
it was formallT adopted by the laws of Taroslaf; (e$XLedrouskaiapratfada or Rns- 
•ian Truths,") a couple of centuries later, and remained In force till it was 
aboUshed as to more heinous offences in the gradual codification of the laws of 
that country after Peter the Great. In injuries of a lighter c!ass, however, as 
Ubels and assault and battery, the eompotUion given to a sufferer, is to this day 
and by the code of Ni cholas, fixed at an arbitrary mulct paid to hiri cccording 
to his rank ; for instance in the case of a nobleman one year's salaiy, an eccle- 
siastic double of that of layman ; a citizen the amount of one year's payment 
to the Treasury; Code Civil del'Empire de Busse Paris, 1841, (collccti-.n des 
lois de Foucher livr. VIII,) Introd. XTV. p. 128. It is cunous to observe 
that England by the statute of Victoria, and Pennsylvania by her act of 1861, 
allowing compensation in damages to the widow oar represents tives of one killed 
unlawfully or by negligencei have practically gone back to the WcregelU. 
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sab. verb. Eleptes Dike.] And for breaches of commercial 
law, the actor in a criminal prosecution even, received the pen- 
alty. [Bocck 872.] The Roman law stood very much on the 
same footing. What were considered crimes there, indeed, 
is a matter of much doubt ; at any rate it required a legislaUve 
act to make them the subject of a publicum judicium or indict- 
ment. But the actiane9 pcendU^j penal actions, by which doa- 
ble, treble or quadruple damages were given in a private suit to 
the party wronged by a crime, took very much its place. — 
[Smith Diet, crimen; Mackeldey § 483; D. 47, 2, Inst. 
lY. 6.] Li theft, for example, there were three concurr^it 
proceedings, the indictment ox publicum judicium ; the action 
condictio furtovaf to get back the thing and damages ; and the 
actio furiiy to recover the fine or posna to be paid the owner, 
which was, when the thief was taken in the act, four-fold, and 
when not, double the value of the article. [Mackeldey § 485.] 
The last two of these were judicia prioata.* Ld three of 
four great sources of law in the world, therefore, the punish- 
ment of what may be considered offences against society, is of- 
ten given to private individuals through civil proceedings. Does 
the fourth, and perhaps not the least, whose great characteris- 
tic and glory has always been a preference of practical utility 
to theoretic refinement, and of a perpetual adaptation of its 

* Brtcton, writiBg in tk« time of Heuy m., treati these actions es weU 
es those ti Conomm raptorum end ex Ure Aquilia, as then in existence in Bng- 
lead, (Hb. lU. ch. 8, 4, 12.) The "Miiror of Jostices" which assomed its 
nresent form either in the reign of Bdward L or II., bat which is supposed to 
LaTO beeen composed before the conqnest, asserts that the judgment in Uurceny 
was of '* Tcniable satisfaction," amounting in that case to twice the Talne U 
the goods stolen, and in robberj to four times their yalue, (ch. 4 sect 24.^ 
No trace, indeed, Of any tMk actions of theft, as distinct from trespass whien 
Hes after conviction or acquittal on an indictment, though not before, (Grot- 
by Ts. Leng 12 East 469,) or firom the eld appeal of larceny in which reeti- 
tation was part of the Jadgment, (Baeon*s Abr. tit Appeal,) is to be fomid 
in the Regisfiiim Brcvium; and tiiey must haTC become obsolete much before 
Fortescue's time, (Hem^ YL,) for he treats their absence in the English 
law as one of its distingoishing characteristics, {De Laud, by 8elden, p. 
108.) Before magna charti, howerer, larceny was not one of the pleas of 
the Crown, but was cognisable in the Sheriff's toum, (Beame's OlanriUe B. 
III., ch. 2 ; B. XIV. ch. 8, 2 Inst,) where it is more than probable that 
the Anglo Saxon laws which made it, as other crimes the subject of com- 
pensation or fine still obtained, iUnstrated by the principles and embodied 
m the forms of the Roman Jurisprudence — which is now generally belicTed 
to haye been of far greater antiquity and ioflueiioe in England than Coke 
or Blackstone ever imagined. 
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nil60 to the ever shifting neceflsities uid oireamstances of 80ci- 
•tj, over any general systematic plan for all emergencies, differ 
from the others, and become suddenly scientific and discrimin- 
atingin its distinctions? 

The reyerse is the case. The common lair notwithstanding 
the anxious solicitude recently shown to preserve inviolable the 
boondaries of its criminal procedure, has in its growth confused 
them far mcnre itself^ tBan vindictive damages can ever do. The 
histoiy of the plea or civil suit of the Kings Bench in England 
in its earlier stages a court of original criminal jurisdiction only, 
shows a gradual adaptation of civil remedies to offences in their 
essence violating the order of society, or in the technical phrase, 
which still points out in a declaration in trespass its common 
origin with an indictment, ^^ against the peace of the King," 
[Orabbe 215 ; Bracton 155.] In these suits quare vi et armii^ 
as they were styled, the defendant was long liable in addition 
to damages to the injured party, to be imprisoned or pay a fine 
to the King, [2 List. 28; 2 Reeves 269, Hist. Eng. Law; 
Blacbit. 48 ;*] which brings them under the definition given by 
Lord Coke, of criminal, as distinguished from civil actions, |^ 

• * **lntntpu^ mju the Mirror, p. 206 <if tnuu., tiieidefendant is to mate 
rMSonable satisfaction to the plaint^ aii4 afUrwarda be adjudged to do open 
foumeef" i. e. be subject, as it subseqaently appears, to corporal pnnishmeBt 
and fine. See also the prelkoe to RotaL Iln: Turr, Lend. tonp. Reg. John : 
printed by Record Commission, p. XVI., &c. An instance of snoh a salt in the 
7th Tear of Edward I., amusing as it illustrates the turbulent habits of the ee- 
deeiastics of those days, is the folloiring, to be found in the Atbremaiib fiaeiU' 
rwrn^ (published by order of the House of Commons in 1811,) p. 271, tits. 18, 

** William Joye, of Kingston, complains of Simon of the Dead Sea, (de Mor* 
iue BfariO Rector of the church of Kingston, and fou^ others, that tiiey beat 
the said William, &c. And that Ouido irith his oim band and iCtnip/«t (?) cut 
off the upper lip of the said William, ke, AndGiddo and Thomas le Clero, sAy 
that they are clerks and ought not to answer here. And hafing been often 
asked if they will answer, they always say that they are derks and will not an- 
swer without their ordinaries. And because this plaint does not touch liib and 
limb, but is of a certain personal trespass, and they wiU not answer in the 
Court of our Lord, the lOng, to the plunt, it is considered that the aforesaid 
Ouido and Thomas, be connoted of the aforesaid trespass, and satisfy the 
aforesaid Williom Joye of his damages, to wit : each of them £100, and the 
Lord Cng of the amercement, and be committed to gaol for the trespass, &c." 
The d^endants afterwards compromised the matter, paying a large fine to the 
King. 

At common lawmoreoyer, before the introduction of costs, the unsucoessfDl 
party in debt or detinue was declared by the judgment to be in mercy for his 
false claim or defence,tiie amount of which amerciament was afterwards assess- 
ed byajury of enquiry, (Finch, Ley, 189; Gilbert, Hist. Com. Pleas, 216; 
Orieslyes case 8, Rep. 89, 40.) This was different, howerer, from the fine in 
trespsMk 
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Inst 40.] The appeal of murder, of rape, of mayhem, which 
Lord Holt, in Rex T8. Toler, [1 Ld. Raym. 557] called "a 
noble r^nedy, and a badge of the rights and liberties of an 
Englishman," once formed a singular example of public wrongs 
Tindicated through a private remedy. In this proceeding the 
punishment of death, of branding, or of imprisonment, or the 
fine, as the case might be, was considered as the appellants ex- 
eeutum^ and therefore could not be remitted by the crown. — 
Biggins case, 5 Rep. 50, in note ; Rex vs. Parsons, 2 Salk. 499. 
Vindictive suits of a similar nature were given to private indi- 
viduals by the old statutes against forgery, forcible entry and 
the like ; a peculiar instance of which is to be found in the 
Stat West. 1, c. 20, against trespassers in private parks which 
gave heavy damages (bones et hautes amends,) a fine and three 
years imprisonment against the ofiender, on which Lord Coke 
remarks, ^^ both damages and imprisonment concern the plain- 
tiff^ ane therefore the King's pardon cannot dispense with them," 
(2 Inst 200.^ On the other hand, not unfrequently, subjects 
of dvil remedy fall under criminal proceedings, and sometimes 
produce, therefore, a modification of their principles. Li lar- 
ceny, for example, restitution of the goods and chattels or their 
value is part of the judgment; and indictments for the non- 
repaur or the obstruction of highways, are in reality of so pri« 
vate a nature, that the court will grant them a new trial after 
an acquittal. Rex vs. Inhabitants, &c., 2 East. 235; n., Reg. 
vs. Charley, 12 Jur. 822 ; Reg. vs. Cricklade, 13 Jur. 38. 

A more complete analogy, however, to punitory verdicts will 
be found in qui tarn actions, and in those where double or tre- 
ble damages are given to the injured party. The former in gen- 
eral comprehend those cases where the offence is so purely 
against society at large, that in fault of a public prosecutor it 
becomes necessary to excite private cupidity, by offering a part 
of the fine through a civil proceeding to any one who may choose to 
sue, in order to set the machinery of justice in motion. Under 
this class, too, fall those cases where a statute prohibitbg an of- 
fence against the morals of the community, gives a penalty to 
the injured party ; which though apparently criminal, may yet 
be pursued in courts of exclusively civil jurisdiction, Donahue 
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VS. Dougherty, 5 Bawie, 124. The latter, as where double dam- 
ages are given by the statute West. 2, (c. 26,) on writs of as- 
sise or in actions against a sheriflT, by 29 Eliz., or treble dama- 
ges in waste, or double costs on replevin, and many other cases 
that might be enumerated, are in reality, Mr. Espinasse re- 
marks, so far as they exceed compensation, founded on pe- 
nal statutes, (Espinasse on Pen. Actions, 2.) Very considera- 
ble latitude moreover is given to the jury in fixing the amount 
of punishment in these cases, for not only are they to deter- 
mine what the amount of the single damages would be, but it is 
their duty to double or treble them also, and it is only where 
they manifestly have failed to do so, that the court will inter- 
fere, (Morrison vs. Grove, 1 Browne 8 ; Quimby vs. Carter, 
20 Maine, 218 ; Sayer on dam. 244.) 

Enough we believe has now been said to shew that though 
provinces of public and private wrongs are in themselves dis^ 
tinct, yet between them lies a debateable land subject to the 
process of either ; and that wherever policy or convenience dic- 
tates, offences against society which fall within this region, may 
be vindicated in purely civil remedies. It has been said, how- 
ever, that granting the propriety of such a course where the 
penalty to be imposed is fixed and definite, it is too danger- 
ous a prerogative to entrust to a jury, to allow them tb punish 
by damages the limits of which are within their power alone. — 
Considerable weight is supposed to attach to this argument, but 
in reality nothing can be more falkcious. l!hrough the maeh- 
nery of their verdict a jury has the power of determining wheth- 
er death or imprisonment, according to a varying scale, is to be 
inflicted for homicide. The court in most cases has a very wide 
range in the infliction of punishment; and in misdemeanors may 
not only define new ones, but impose fine and imprisonment at 
their discretion ; yet this is not considered an infringement on 
the province of the legislature, or in any way dangerous to the 
rights of the citizen. When applied in civil actions, however, 
the objection becomes even less tenable, for in these the court 
has a control over the action of the jury, which in criminal pro- 
ceedings it has not, and would check gross partiality or extrav- 
agance. If within these limits danger of injustice is apprehend- 
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cd, the answer is that the risk is the same whether the damages 
given are styled compensatory or vindictive, for the courts, as is 
laid down in a series of cases from LordTownshend vs. Ileynes, 
(2 Mod. 156,) where a jury gave £4000 in slander, in order as 
they said, " that the plaintiff might shew himself noble in re- 
mitting \hem" to Williams vs. Currio, 1 M. (x. & S. 841, have 
always refused to interfere in tort unless under the strongest 
circumstances, or as Lord Camden expressed it in Iluckle vs. 
Money, 2 Wilson 209, in " glaring cases of outrageous dam- 
ages, and which all mankind at first blush must think so." A 
jury cannot be alternately the "bulwark of our liberties," and 
" dangerous instrument of oppression," as it does the same 
thing under the different names of punishment or compensation. 
The common law certainly did not appreciate this distinction, 
for as has been observed, it entrusted to them the assessment 
of amercements for a false defence as well as the damages to 
the plaintiff. 

As the objection, therefore, to exemplary verdicts, that they 
are essentially criminal in their nature, falls to the ground, we 
may now consider for a moment the reasons which have been 
urged in their support, which will be an easier task as some of 
thc^ have been incidentally offered in the previous part of this 
Essay. 

The principal argument adduced in favor of vindictive dama- 
ges bases itself on the necessity that every community is under 
of affixing some punishment to violations of the law, which, 
though partaking more or less of the character of crimes, are 
yet not of importance enough to demand, or too subtle in their 
nature to admit of criminal prosecution. " There are offences 
against morals" says Ch. J. Gibson, in M'Bride vs. M'Laughlin, 
5 Watts 876," to which the law has annexed no penalty as 
public wrongs, and which would pass without reprehension, did 
not the providence of the courts permit the private remedy to 
become an instrument 'of public correction." In some cases an 
act in itself, indifferent or harmless, and therefore not suitable 
to be ranked among crimes, yet may become hurtful to society 
from tlio circumstances surrounding it, so that it would be im- 
possible to say before trial whether an indictment would lie for 
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it or not. How could the line be drawn for instance so aoea- 
ratelj between an ignorant and a malicious abuse of process in 
all cases that the punishment the latter must undoubtedly de- 
serre, can be with certainty inflicted through a criminal pro- 
ceeding ? Again, some chastisement is demanded by the inter- 
ests of the State for those breaches of morality which, lying 
rather in intention, in demeanor, in language than in actions, 
the sanctions of the penal law can neyer reach. It is the duty 
of society to protect and encourage the sentiment of honor, the 
chief virtue of ciyilisation, the riolation of which by insult or 
personal indignity is often felt as a worse injury tlum any bod- 
ily hurt ; and to substitute thus legal penalties for prirate re- 
yenge. It is the duty of society to fix the standard of female 
chastity at such a rate that even consent shall not giro impuni- 
ty to those infringements which lower its yalue to all. It is 
the duty of society to see that the pursuit of legal rights shall 
not be turned by astuteness or ciuelty into an engine of injus- 
tice, that fraud shall not render insecure the foundations of 
credit, and to endeavor in short to elevate the practical working 
of law as near as possible to that ideal standard of justice which 
its deliberate legislation must ever lag so far behind. 

This reasoning applies equally to all conditions of society, 
and to every country, and is what probably lies at the bottom 
of the system of private punishments we have before noticed as 
so universally adopted, without which these offences would re- 
main unreproved. But there is another argument which arises, 
indeed, from the peculiar character of modem civilization, but 
which has for us, for that reason a double force. In our times 
the great increase of wealth and its gradual accumulation in a 
few hands, on the one hand, the extension of the insolvent laws, 
and the reduction of costs on the other, have necessarily intro- 
duced a corresponding change in the effect of judicial proceed- 
ings. Once when costs were heavy and ready money scarce, a 
merely compensatory verdict for a wrong to another, was a se- 
vere punishment in itself, which was aggravated by the chance 
of along and severe imprisonment. The plaintiff might indeed then 
have got only satisfaction for the injury he had received, but 
the defendant suffered much more than would cause this. It 
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WM therefore dwajs an unprofitable thing to do injiuitice. Now, 
iKnrever, irhile the amonnt of wrong caused by an unlawful act 
remains rery much the same, the ease, at least among the rich* 
cr elasseSy with which compensation can be made, and the yery 
trifling expense of a law suit, haye deprived the latter of that 
incidentally yindictive character it once had, and rendered the 
former a mere question of profit and loss. Bad faith,* reckless- 
ness, <Mr eyil passion, if there were no means left but compensa- 
tory actions, could be indulged this side of criminality, checked 
only by the means of the wrong doer. To seduce a man*s wife 
or beat himself, would then haye their market yalue, and the 
only question to an ofiender as to how often the process should 
be repeated, would be how far he could afford it Aulus Oelli« 
us, (Noct A. lib. XX. cap. 1.,) tells an often repeated story, 
which howeyer, is here in point. The laws of the XII. tables 
declared that whoeyer should do a personal injury to another, 
should pay twenty-fiye ottes, a considerable sum at the time.^ 
At a later period, howeyer, when money abounded, this penal- 
ty became so insignificant that one Lucius Yeratius used to 
amuse himself by striking those whom he met in the streets in 
the face, and then tendering them the legal amends, from a wal- 
let whidi a slaye carried after him for the purpose. It has been 
a yery frequent complaint in England, that the small fines im- 
posed for drunkenness and disorderly conduct, afford no check 
to these indulgences by the rich. It is yery obyious, therefore, 
that to allow mere pecuniary satisfaction for wrongs, in the pre- 
sent state of society, would be to put the laws under the control 
of the wealthier classes. What remedy is there then ? Make 
these minor offences the subjects of criminal prosecution say the 
other side. 



* It is eerteinly a <nnttioii of boom Importaaee how hr the abolition of im- 
pnsomneiit for debt, dm giTon impunity to bad faith, and thoa material^ ia- 
jvred the stability of credit, whioh is the comer stone of commerce ; and 
whether some poniahment ought not to be inflicted for all bat nnayoidable 
breaches of contract Mr. Justice Rogers, in Bitner ts. Brough, (1 Jones 129) 
deddtng that a frandnlent Tender is kable for the loss of a bargain, bj the 
porchaser, sajs, ** Justice and good poUcj require this to be the case, for other- 
wise the advantages would be entirely on the side of a Tendor who would be 
often under great temptation to tiolate his contract where the dilTerenoe in price 
is such as to excite his onpidi^. A party must not be allowed to gain by the 
Tiolation of his agreement. 



Digitized by 



Google 



76 AMERICAN LAW JOURNAL. 

[YindictiTe Duiftget.] 
But, besides the objection before soggested, that most of 
these are from their Yerj nature, too evanescent to be seised 
in the rude grasp of an indictment, the same cause which 
makes them the more dangerous, renders their punishment the 
more difficult. We have, ire irould here say, no sympathy with 
those invidious attacks on the rich, which, coming as they gen- 
erally do from unprincipled demagogues who envy that impuni- 
ty they profess to condemn, embitter without elevating the 
condition of the poor. On the contrary it is our firm convic- 
tion that ^^ property," if it does not tend to create knowledge, 
refinement and virtue, is their surest safeguard ; and that a 
strong reverence for its rights is indispensable to the happiness 
and even to the stability of society. But while deprecating 
vulgar malignancy, we should avoid also the other, though per- 
haps less offensive, extreme, of attributing to wealth a morality 
which needs neither checks nor bounds. We must sometimes 
look at facts in the face. It can not be denied that in this 
country mere money often gives to its possessors a factitious 
and privileged respectability which it is dangerous to invade. — 
Every man of standing in society has friends and relatives who 
would suffer and resent with him the infamy which necessarily 
attaches to public punishment. To subject such a one to impris- 
onment or corporal pain, except for the grosser crimes, would 
inflict on the feelings and character a penalty disproportionate 
to the offence, and then drown it in the sympathy awakened for 
the offender. Practically, therefore, it would be impossible to 
punish the class of injuries before enumerated, by criming pros- 
ecution; nothing is left but to sacrifice theoretic perfection to 
to policy and convenience, and to punish them through private 
remedies and by exemplary damages, thus as it were making 
what was the cause of impunity the means of chastisement. — 
Nor is this without, as has been said, its advantage. A fuller 
view of the circumstances which aggravate or mitigate can be 
taken, a greater chock over the prejudices or impulses of the 
jury than in criminal cases is had, no infamy is incurred, and 
if on the whole it appears that public wrong has not been done 
by the defendant, the plaintiff is still able by the same proceed- 
ing to get full compensation for the private injury sustained by 
himself. 
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We may now sum up the argumcrit iLus. There are marxy 
private oftcnce?, wliich in their nature, or from the constitution 
of modern society, are also public wrongs, for which none or no 
adequate punishment can be provided by the penal code, 
criminal procedure, and which must therefore remain unchas- 
tisdd unless through the medium of damages in civil actions. — 
Now, the employment of these for this pm-pose is not open to 
tlie objections nvgcd—firsty because there is no absolute and ir- 
refragable distinction between civil and criminal law — and w- 
#;om?, because the process of the former is not so exclusively de- 
voted to the recovery of compensation as to interfere with the 
obvious policy which would employ them for punishment also. 
Tliis being the reasoning which we would urge in favor of 
vindictive verdicts, it would properly remain for us to discuss 
the various authorities which are to be found on the subject. — 
But we have already occupied too much space in the former part 
of this article, and many of the decisions have been commented 
on very fully elsewhere. We have thought it best, therefore, 
merely to subjoin a list of those cases where vindictive or ex- 
emplary damages, punitory verdicts, smart money or whatever 
they may be called, have been either expressly decided to be in 
the power of a jury, or are supported in unmistakeable dicta ; 
first glancing, however, briefly at the positions of the other side* 
It is true, in the first place, that in many cases juries have 
been told to give damages for the injury to a plaintiflTs " feel- 
ings,"'*' and it is on this theory that some of the cases are en- 
deavored to be explained away. But independently of the ut- 
ter impossibility of fixing any pecuniary standard for mental 
pain ; indeed the supposed rule would be practically the same 
thing with vindictive damages, for the jury must always take 
their own feelings as the guage of those of the injured party; 
what becomes then of those instances where the pecuniary cir- 
cumstaiiue of a defendant have been taken into consideration 
to increase or diminish the amount of the verdict, for these 
surely iran ncitlier wound the heart nor stain the reputation ? 

♦ Tlic Suvrcrae Court of Mar)lanJ 1;mtc roccntlj graToIj- di oiled that evi- 
dence he liud a "wife and several hDiuU wlaldrca" u uoi wimL^isibiii to uliow 
ths amciuit of Uiis injuiy. 
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Again, suppose the injiired party to have had uncommonly acnte 
sensibility, is the fonner to suffer for this ? We hare seen that 
the intent or motive of a wrbng doer is a controling element in 
the estimation of damages,* but are not the sensations and feel- 
ings of the plaintiff exactly the same whether the wrong he has 
suffered was caused by accident or design ? Is not the indigna- 
tion, for instance, of a man who has been beaten by mistake, as 
yiyid, (if not more so as the assault seems at the time the more 
unjustifiable) as if it originated in ill will ? These questions and 
others must be satisfactorily answered, before these conveiiient 
make-shifts the feelings can be allowed to usurp the place of a 
more tangible and consistent theory. 

Throwing these aside then, any one who examines the arti- 
cles of Judge Metcalf and Mr. Greenleaf, will be astonished to 
find how utterly destitute of authority their positions are. We 
believe that no case has been yet presented where exemplary 
damages were decided to be illegal, for Hitchcock vs. Whitney, 
on which Mr. Greenleaf relies, (2 Evidence 257, in notes,) is 
misreported in 10 Best. L. R. 189, and will be found in its 
proper place, (4 Denio 461,) to decide exactly the other way^ 
and Taylor vs. Carpenter, 10 B. L. R. 188, is placed by Judge 
Woodbury on the ground that it was not a fit case for vindic- 
tive damages. Nor are those decisions which are supposed to be 
indirectly inconsistent with this doctrine many, or clear. Wel- 
don vs. Timbrell, (6 T. R. 860) and Thorley vs. Kelley, (4 
Taunt. 866,) are the chief cases relied on by the writer 
in the Law Journal. The former of these cases decides noth- 
ing but that, as the gi»t of erim. con. is the loss of services, no 
action can be maintained for adultery after a separation not a 
word being said in the case about the damages ; and it would be 
equally conclusive to prove that a husband could only recover 
in such suit the value of his wife as a cook, or house-maid: and 
the remark of Sir James Mansfield, cited from his judgment in 
the Exchequer Chamber, that words may be actionable when 
written, wluch would not be so if spoken, contains merely his 

*Thii hu been disputod ^ the writer in the Law Journal on thestrtagtk 
of WeaTor ts. Ward, and tome other eases ; bat these decide no more than 
that want of eril intent is no defence to an action, bat this of ooorse hai 
nothing to do with damages. 
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reasons why he would himself have decided differently had the 
authorities not been too strong for him. It is unnecessary to 
consider other cases referred to, which are in reality no more 
than those where compensation being all that the circumstances 
required competisation was laid down to be the rule. We now 
come, in conclusion, to the authorities in support of exemplary 
damages, which, considering their number and unanimity, it 
will be difficult to evade or overcome. 

It has always been considered, as was remarked before, that 
in actions of tort where there is no extraneous measure of dam- 
ages, the amount recovered was peculiarly within the province 
of the jury ; and judges have always interfered with reluctance 
and only in cases of gross oppression, (see the cases in Graham 
on New Trials, ch. XTT.) Under these circumstances, as the 
question whether a verdict was intended for punishment or com- 
pensation could not well arise on a motion for a new trial, we 
cannot expect any very definite recognition of the principle in 
the earlier reports. Before the eighteenth century we are ena- 
bled to refer to but two instances : Titus Oates' case for a libel 
on the then Duke of York, 10 Sute Trials 141, and Frichard 
vs. Papellon, ib. 870, thrown to the surface in the political 
storms which preceded the Revolution, where Lord Jefireys dis- 
tmctly authorizes the juries to give damages for the sake of 
public example ; and where it seems to have been acquiesced in 
as a matter of course. Such damages, indeed, must have been 
common for the gross abuse of them, like the corruption of 
juries in crown cases, is enumerated by Sir John Hawles, So- 
licitor General to William m., among the chief causes of the 
dethronement of James. (Remarks on Fitham's trial in 8 State 
Tr., 426.) Mt&t this period, the course of justice flowing noise- 
lessly in its accustomed channels, we have no civil case preserv- 
ed us in which we might observe the use of such verdicts till 
the time of the controversy about General Warrants, when they 
were resorted to as a means of checking the illegal conduct of 
the officers of the crown ; which the criminal jurbdiction under 
their exclusive control, refused. If any opprobium may be sup- 
posed to have attached to the doctrine of exemplary damage in 
the hands of the ^^infamous Jefireys," it was wiped ofi' in their 
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adoption by that profound lawyer, enli^tened statesman, and 
true patriot, Lord -Camden, whose decision in Wilkes vs. Wood, 
Huckle vs. Money, and other cases, establishing their legality, 
employed them most efficaciously, in the vindication of the lib- 
erty of the subject. Thus fixed as a principle in the action of 
trespass they were further extended by Lord Kcnyon to 
that of crim. con., the alarming extension of the crime for 
which it was the ineffectual remedy requiring a more stringent 
means of suppression than mere compensation to the injured 
party afforded. [See the remarks in Baillie vs. Bryson, 1 Mur- 
ray 357, cited Sedgwick 45 note,*] and in the contemporane- 
ous case of Massey vs. Marquis of Headfort, in Ireland, [which 
an eloquent speech of Curran has preserved to us,] we find Ba- 
ron Smith treating them as based on undoubted authority. We 
need follow their history no farther. The connexion between 
this country and England being severed at this time, we have 
received and continued the law as it stood then, and we are for- 
tunately able to present a crowd of cases to prove most.ineon- 
icstibly its universal application with us. As a question of mere 
authority it ought to have been considered long at rest ; as a 
question of policy or principle, we may feel assured that what 
Kent, Story, Tilghman and Gibson, have approved can be nei- 
ther bad in theory nor dangerous in application. 

We conclude by giving the authorities a geographical arrange- 
mciii. 

England.— rill ^}iard vs. Papillon, 10 St. Tr. 370; Wilkes 
vs. Wood 19 lb., 1167 ; rj.n>a8 vs. Mostyn 20, lb. 175 ; 
Huckle vs. Money, 2 Wils. 206 ; Tuiiegc vs. Wade, 2 Ibid. 19 ; 
Grey vs. Sir W. Grant, Sayer on Dam. 227; Merest vs. Hac- 
vey, 5 Taunt. 442 ; Doe vs. Filliter, 13 M. & W. 47; Brewer 
vs. Dew, 11 M. k W., 625. 

United States. — Amiable Nancy, 3 Wheat. 545 ; Conard 
vs. Pacif. Ins. Co., 6 Peters 272 ; Tracy vs. Swartwout, 10 
Pet. 81; Walker vs. Smith, 1 W. C. 0. R. 152; Elwell vs. 
Mastin, Ware 53 ; Wiggins vs. Coffin, 1 Story 1 ; Best. Man. 
Co. vs. Fishe, 2 Mas. 120. 

New IIampshirb. — Sinclair vs. Tarbox, 2 N. H. 135 ; Sun- 
borne vs. Neelson, 4 ib. 601 ; Whipple vs. Walpole, 10 ib. 131. 

Connecticut. — Churchhill vs. Watson 5 Day, 144 ; Linsley 
vs. Bushnell, 15 Conn. 225 ; Huntley vs. Brown, Ib. il(]7 ; 

* Lord ErskiDe asserts, indeed, in his famoiu speech in Markham ts. Fair- 
cett, (-1 speeches by Brougham, 281,) that Lord Kenyon had been inisi*o]»re- 
sented; but on advocate with bo immense a practice would not have been 
anxious for the estAblishmont of a principle which might be turned njr "nst 
him as a sword the next day, nnd a cursory examination of the newspaper re- 
ports of ti-ials nt the time liaH led ua to believe that he was in error, and that 
the common opinion is correct 
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Treat is. Barber, 7 Coniu 274; Curbiss j§. Hojt, 19 Oonn. 
154. 

New Tobx.— nilalem m. Cheetham 8 Jobn. 56 ; Woert vs. 
Jenkins 14 John. 852; Tift Tt. Culyer, 8 HiU, 180 ; Brig- 
see TS. Maybee, 21 Wend. 144; Cook ys. BUis, 6 Hill, 466 ; 
Hitebcock vs. Whitney, 4 Den. 461 ; Ingersoll ts. Jones, 5 
Barb. S. C, 664; Kendall ts. Stone, 2 Sandford, S. C, 269. 
Nbw JsfiSET. — Coryell TS. Colbaogh, Coxe 79; Stoat ys. 
Sprall, Ibid. 79. 

Pennbylvaku. — Rush TS. Cobbett, pamph. 1800; Hazard 
TS. Israel, 1 Binn. 240 ; Snmmer ts. Wilt, 4 S. ft R. 19 ; Kohn . 
TS. North, 10 S. b R., 899 ; McAlmont ts. McClelland, 14 8. 
k R., 362 ; Pastorius ts. Ilsher, 1 R. 27 ; Taylor ts. Morgan, 
3 W., 838 ; McBride ts. MeLanfhlin, 5 W. 875 ; McCabe ts. 
Moorhead, 1 W. & S., 518; Philips ts. Lawrence, 6 W. fc S. 
154; RoscTS. Story,lBarr.l90;OoodTs.Mylin,8Barr51; 
Amer ts. Longstreth, 10 Barr. 145; Kennedy ts. Ware, 
BrighUy, N. P. 

North Carouha. — ^Dnnean ts. Stalcnp, 1 Dot. &Batt440. 

South Carolina. — Johnson ts. Hannahan, 8 Shob. 431. 

Alabama.— Mitchell ts. Billin^y, 17 Alab. 891. 

Louisiana. — ^Keene ts. Lisardi, 8 Louis., 88. 
. Kbntuckt. — 8 B. Monroe, 482 ; Major ts. Palliam, 8 Dana, 
584. 

TnnfBSSBB.— Johnson ts. Perry^ 2 Humph. 672. 

IirniAKA.— Anthony ts. Gilbert, 4 Black. 848. 

Illihois. — Grabe ts. MarsraTe 8 Scamm. 878; Johnson ts. 
Weedman, 4 Scamm. 495 ; McNamaraTS. King, 2 Oihnan, 432. 

Tbxas.— Smith ts. Sherwood, 2 Tex. 460. A. 



United States District Coort 

In AdmiraUff. — ^Kahi, J. 
HEI5RIGH Wl£NSR«. THS BAPABL ARROTO. 

The facts sufficiently appear in the opinion of the Court. 

Porter and Fiiher^ for Libellants, cited Abb. on Ship. p. 
400, Am. Ed. ; Howard ts. Tucker, 1 Bo. Ad. 712 ; Pachard 
TS. Sears, 6 Ad. & El. 474 ; Berkley ts. Walling, 7 Bough, 29 ; 
Lickbarrow ts. Mason, 2 T. R. 77 ; Keener ts. Bank, 2 Barr, 
239 ; Newbold ts. Wright, 4 Rawle, 212 ; Iddings ts. Naglee, 
Vol. 2CI.— ho. 2. 
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2 W, & S. 22; Bolton vs. Colder, 1 Watts, 868; Rapf) vs. 
Palmer, 8 Id. 179; The Schooner Reeside, 2 Sump. 569. 

Gerhard and Senry, Contra. 

Opinion per Kank, J., July 25, 1851. — This is the case of 
a libel by the consignee of goods for a failure to deliver them 
according to contract 

Schleicher k Co., manufacturers at ^ sent certain 

^oods to Bremen, to be there sUjpjped by Baehman, a forward- 
ing merchant, to the libellant, Wiener, at Philadelphia. The 
city of Bremen is not accessible to large vessels, and it is the 
practice, in consequence, to transport goods that are intended 
for exportation, by lighters to Bremen-haven, some miles lower 
down the Weser, where they are received on ship board. 

The bill of lading is signed when the goods are delivered to 
the lighterman ; and as it is known with certaintv beforehand 
whether the ship will be able to carry all the goods that come 
down for her to Bremen*haven, the custom is said to prevail of 
giving the master a memorandum of defeasance called a ^^ i2e- 
vetiy by which the bill of lading is declared to be null as to 
the part of the cargo not actually taken on board. Baehman 
sent down the goods by a lighter, taking from the master of the 
^^ Rafael Arroyo" a clean bill of lading, in which Wiener was 
named as consignee, and executing at the same time the custo- 
mary " Revers." The goods, however, were either not receiv- 
ed on board the vessel in consequence of her being already full, 
or they were landed aeain after she had proceeded some miles, 
in consequence of her oeing obliged to return to have her cargo 
restowed. The bill of lading came to the libellant by the ves- 
sel, with a letter of advice from Baehman, which however made 
no mention of the ^^ Rev^:^;" but the goods of course were not 
delivered in Philadelphia according to the terms of the bill. — 
They arrived in anotner ship some weeks afterwards, and while 
this suit was pending. 

So far as third persons are concerned, the master and his 
vessel are bound absolutely by the terms of the bill of lading. 
No agreement or understanding between the parties to the ship- 
ment can vary or eflFect this liability. Stille vs. Traverse, 8 W. 
C. C. R. 48. The asserted usage of the port of Bremen, may 
interpret and define the reciprocal engagements of the shipper 
and the carrier, for the bargain between them must be under- 
stood as made with reference to it. But as to the rest of the 
world, the bill of lading is a neeotiable instrument known as 
such to the law merchant every where and the obligations which 
it imports appear upon its face. 

The real question in this case is whether the libellant had a 
property in the goods before their arrival and delivery to him : 
for if he is merely tjie representative of the shipper, his rights 
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may pcrLaps be restricted by a reference to the Bremen usage. 

In general, it is true that as against the shipper a factor con- 
signee has not such a property until the goods are actually in 
his possession, even though he be also a creditor ; unless there 
has been some act of appropriation to his use by the shipper, 
something to indicate that the shipment was intended for the 
protection at least of the factor. Einlock ts, Craig, 3 D. & E. 
122, 787 ; Walter vs- Roes, 2 W. C. C. R. 287. 

But as between the carrier and the consignee the law is dif- 
ferent. The factor consignee acquires by the execution and 
delivery of the bQl of lading a auaufied or contingent interest 
which it is not in the power of the carrier nor except under cer- 
tain circumstances of the shipper, also to divest or question. — 
See Anderson vs. Clarke, 2 ma^. 20. The right of the con- 
signee to sue in assumpsit or in trover at his election as- 
sumes this. 

Now the fact is not disputed that the libellant was at the 
time of shipping, and has since continued to be, in advance to 
the shippers ; and there is nothing from which we can infer 
that the shipment was not intended to secure him for his cur- 
rent advances. 

The shipper does not stand in his way. The decree there- 
fore must be for the libellant for costs ; the goods having since 
been delivered to him. 

P. (7., decree accordingly. 



The Law of Treason. 

On the 29th September, 1851, in the U. S. District Courl 
for the Eastern District of Pennsylvania, Judge Kane deliver- 
ed the following charge to the jury on the Law of Treason : — 

Oentlemen of the Grand Jury : — It has been represented to 
me, that since we met last, circumstances have occurred in one 
of the neighboring counties of our District, which should call 
for vour prompt scrutiny, and perhaps for the energetic action 
of the Court. 

It is said that a citizen of the State of Marvland, who had 
come into Pennsylvaniia to reclaim a fugitive from labor, was 
forcibly obstructed in the attempt by a Body of armed men — 
assaalted, beaten and murdered: — that some members of his 
family, who had accompanied him in the pursuit, were at the 
same time, and by the same party, maltreated and grievously 
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irotmd«d: and that an officer of insticei constituted under the 
authoritj of this ^onrt, who sought to arrest the fogitiye^ was 
impeded and repelled by menaces and Tiolence, while proclahn- 
ing his character and exhibiting his warrant. It is said too, 
that the time and manner of these outrages, their asserted ob- 
jecty the denunciations by which the^ were preceded, and the 
simultaneous action of most of the guilty parties, evinced a com- 
bined purpose forcibly to resist ana make nugatory a constitu- 
tional provision, and the statutes enacted in pursuance of it : — 
and it is added, in confirmation of this, that for some months 
back, gatherings of peo{)Ie, strangers as well as citisens, have 
been held from time to time in the vicinity of the place of the 
recent outbreak, at which exhortations were made and pledges 
interchanged to hold the law for the recovery of fugitive slaves 
as of no widity, and to defy its execution. 

Such are some of the representations that have been made in 
my hearing, and in regard to which it has become your duty^ as 
the Grand Inquest of the district, to make legal inquiry. jPer- 
sonally, I know nothing of the facts, or the evidence relating to 
them. As a member of the court, before which the accused 

£ersons mapr hereafter be arraigned and tried, I have sought to 
eep my mind altogether free from any impressions of their ffuilt 
or innocence, and even from an extra iudicial knowledge of the 
circumstances which must determine the legal character of the 
oifence that has been perpetrated* It is due to the ereat inter- 
ests of public justice, no less than to the parties impUcated in a 
criminal charge, that their cause shall be in nowise and in no 
degree prejudiced. And in referring, therefore, to the repre- 
sentations which have been made to me, I have no other object 
than to point jou to the reasons for my addressing you at this 
advanced period of our sessions, and to enable you to apply 
with more facility and certainty the principles and rules of law 
which I shall proceed to lay before you. 

H the circumstances to which I have adverted have in fact 
taken place, they involve the highest mme known to our laws. 
Treason acainst the United States is defined by the constitu- 
ton. Art. §, sect 8, cL 1, to <^nsist in ^Mevying war aeainst 
them, or in adhering to their enemies, giving them aid and com- 
fort." This definition is borrowed from the ancient law of Eng- 
land, Stat. 25, Edw. 8, stat 5, chap. S, and its terms must be 
understood of course in the sense wnich they bore in that law, 
and which obtained here when the constitution was adopted. 
The expression 'levying war," so regarded, embraces not 
merely the act of formal or declared war, but any combination 
forcibly to prevent or oppose the execution or enforcement of 
a provision of the constitution or of a public statute, if accom- 
panied or followed by an act of forcible opposition in pursuance 
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of such combination. Thif in substance has been the interpre- 
tation given to these words by the English judges, and it has 
been uniformly and fully recognised and adopted in the courts 
of the United States. (Bee Foster, Hale and Uawkins, and the 
opinions of Lredell, Patterson, Chase, Marshall, and Washing- 
ton, J. J., of the Supreme Court, and of Peters, D. J., in U. S. 
vs. Yigol, U. S. Mitchell, U. S. vs. Fries, U. S. vs. BoUman 
and Swartwout, and U. S. vs. Burr.) 

The definition, as you will observe, includes two particulars, 
both of them indispensable elements of the oifence. There 
must have been a combination or conspiring together to oppose 
the law b^ force, and some actual force must have been exerted 
or the crime of treason is not consummated. 

The highest, or at least Ae direct proof of the combining 
mOT be found in the declared j^urposes of the individual party 
before the actual outbreak; or it may be derived from the pro- 
ceedings of meetings, in which he took j^ openly, or whicn he 
either prompted, or made effective by his countenance or sanc- 
tion,-— commending^ counselling ana instigating forcible resist- 
ance to the law. I speak, of course, of a conspiring to resist 
a law, not the more limited purpose to violate it, or to prevent 
its application and enforcement in a particular case, or against 
a particular individuaL The combination must be directed 
against the law itself. 

But such direct proof of this element of the offence is not 
legally necessary to establish its existence. The concert of pur- 
pose may be deducedfrom the concerted action itself, or it 
may be inferred from facts occurring at the time, <Nr aft^ards 
as well as before. 

Besides this, there must be some act of violence, as the re- 
sult or consequence of the combining. But here again, it is not 
necessary to prove that tite individul accused was a dired per- 
sonal actor in the violence. If he was {nresent, directing, aid- 
ing abetting, counselling, or countenancing it, he is in law 
guilty of the forcible act. Nor is even his personal presence 
indispensable. Though he be absent at the time of its actual 
perpetration, yet if he directed the act, devised or knowingly 
furnished the means for cairyin^ it into effect, instigated others 
to perfwm it, he shares their guilt. In treason there are no ac- 
cessories. 

There has been, I fear, an erroneous impression on this sub- 
ject among a portion of our neople. If it has been thought 
safe to counsel and instigate otners to acts of forcible oppugnation 
to the provisions of a statute — to inflame the minds of the ig- 
norant by appeals to passion, and denunciations of the law as 
oppres&iye, unjust, revolting to the conscience, and not bindins 
on the actions of men — to represent the constitution of the land 
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a8 a compact of iniquitj, TfUch it were meritorioos to viokte or 
subyert — ^the mistake has been a ffrieYoos one : and thej who 
have fallen into it may rejoice^ if peradventnre their appeals 
and their counsels have been hitherto without eifect. The su- 
premacy of the constitution, in all its proyisions, is at the very 
basis of our existence as a nation. He, whose conscience, or 
whose theories of political or individual right, forbid him^ to 
suimort and maintam it in its fullest integritjr, may relieve him- 
seu from the duties of dtixenship, by divesting himself of its 
rights. But while he remains within our borders, he is to re- 
member, that successfully to instigate treason is to commit it. 

I shall not be supposed to imply in these remarks, that I have 
doubts of the law-abiding character of our people. No one can 
know them well, without the most entire reliance on their fidel- 
ity to the constitution. Some of them maj differ from the mass 
as to the rightfulness or the wisdom of this or the other provi- 
sion that is found in the federal compact ; they may be divided 
in sentiment as to the policy of a particular statute or of some 

S provision in a statute ; but it is their honest purpose to stand 
the engagements, all the engagements, which bind them to 
nr brethren of the other States. ' ^hej have but one country ; 
the^ recognise no law of higher social obUntion than its consti- 
tution, and the laws made in pursuance of it; they recognize no 
higher appeal than to the tribunals it has appointed; they ch^- 
ish no patriotism that looks beyond the union of the States. 

That* there are men here, as elsewhere, whom a misguided 
zeal imi>els to violations of la'w, — that there are others who are 
controlled by false sympathies, and some who yield too readily 
and too fully to sympathies not always false, or if false yet par^ 
donable, and become criminal by yielding,-^-that we have, not 
only in our jails and almhouses, but segregated here and there 
in detached portions of the StatCj ignorant men^ mftny of them 
Tvithout political rights, degraded in social position, and instinc- 
tive of revolt, — all this is true. It is proved by the daily re- 
cord of our police courts, and by the ineffective labors of those 
good men amonff us, who seek to detach want from temptation, 
passion from vidence, and ignorance from crime. But it should 
not be supposed that any of these represent the" sentiment of 
Pennsylvania, and it would be to wrong our people sorely, to 
include them in the same category of personal, social, or politi- 
cal morals. 

It is declared in the article of the constitution which I have 
already cited, that ." no person shall be convicted of treason, 
unless on the testimony of t^ witnesses to the same overt act, 
or on confession in open court." This and the corresponding 
language in the act of Congress of the 80th of April, 1790, 
seem to refer to the proofs on the trial, and not to the prelimi- 
nary hearing before the committing magistrate, or the proceed- 
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ings before the Grand Inquest. There can be no conviction 
until after arraignment on bill found. The prerious action in 
the case is not a trial, and cannot convict, whatever be the evi- 
dence or the number of witnesses. I understand this to have 
been the opinion entertained by Chief Justice Marshall, 1 Burr's 
Trial, 196 ; and though it 'differs from that expressed by Judee 
Iredell on the indictment of Fries, 1 Whart. Am. St. Tr. 490. 
I feel authorized to recommend it to you, as within the terms of 
the constitution, and involving no injustice to the accused. 

I have only to add, that treason against the United States 
may be committed by any one resident or sojourning within its 
territory and under the protection of its laws, whether he be a 
citizen or an aUen. Fost 0. L. 183, 6—1 Hale 69, 60, 62, 1 
Hawk. ch. 17, §6, Kel. 88. 

Besides the crime of treason, which I have thus noticed, there 
are offences of minor grades, against the constitution and the 
State, some or other of which may be apparently established 
by the evidence that will come before you. These are em- 
braced in the acts of Congress, of the 30th September, 1790, 
ch. 9, sect. 22, on the subject of obstructing or resisting the 
service of lenl process — ^tne act of the 2nd of March, 1831, 
ch. 99, sect. 2, wnich secures the jurors, witnesses, and officers 
of our courts in the fearless, free, and impartial administration 
of their respective functions — ^and the act of the 18th of Sep- 
tember, 1860, ch. 60, which relates more particularly to the 
rescue or attempted rescue of a fugitive from labor. Ijiese acts 
were made the subject of a charge to the Grand Jury of this 
court in November last, of which I shall direct a copy to be laid 
before you ; and I do not deem it necessary to repeat their 
provisions at this time. 

Gentlemen of the Grand Jury: — ^Tou are about to enter up- 
on a most grave and momentous duty. Ton will be careful, in 
performing it, not to permit your indignation against crime, or 
your just appreciation of its perilous consequences, to influence 
your judgment of the guilt of those who may be charged be- 
fore you with its commission. But you will be careful, also, 
that no misguided charity shall persuade you to withhold the 
guilty from the retributions of justice. You will inquire wheth- 
er an offence has been committed, what was its le^al character, 
and who were the offenders : and this done, and this only, you 
will make your presentments according to the evidence and 
the law. 

Tour inquiries will not not be restricted to the conduct of 
people belonging to our own State ? If in the progress of them 
you shall find that men have been among us, who, under what- 
ever mask of conscience or of peace, have labored to incite 
others to treasonable violence, and who, after arranging the el- 
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ements of the mischief^ have withdrawn themselves to awiut the 
explosion they had oontrived : you will feel yourselves bound to 
present the net to the court ; and however distant m&y be the 
place in which the offenders ma^ have sought refuge, we ffive 
Tou the pledge of the law, that its far reaching enerjries shall 
be exerted to bring them up for trial — if guilty, to punishment. 
The offence of treason is not triable in this court. But, bv 
an act of Congress passed on the 8th of August, 1846, ch. 98, 
it is made lawful for the Grand Jury, empannelled and sworn, 
in the District Court, to take cognizance of all indictments for 
crimes against the United States, within the iurisdiction of 
either of the Federal Courts of the District. There being no 
Grand Jury in attendance at this time in the Circuit Court to 
pass upon the accusations I have referred to in the first in- 
stance, it has fallen to my lot to assume the responsible office 
of expoundinff to you the law in regard to them. I have the 
satisfaction of knowing, that if the views I have expressed are 
in any respect erroneous, they must undergo the revision of my 
learned brother of the Supreme Court who presides in this Cir* 
cuit, before they can operate to the serious prejudice of any 
one ; and that if the^ are doubtful even, provision exists for 
their re-examination in the highest tribunal of the country. 



Circuit Court of the United States. 
Eastbrn District of Pbkmstlvavia, July, 1851. 

THS united states v. QEORGE WEISE. 

1. How flir % State has power to tax the forte, naTj-yards, ouetom-houees, or 
other property of the United States used for the necessary purposes and op- 
erations of goTemmentr— gvert t 

2. But granting such power or right to the State, it cannot be enforced by le- 
Tying and seizing the personal property of the United States, or that of their 
officers and serrants. 

8. ThePennsylTania statute of 29 April, 1844, does not authorize the assess- 
ment of taxes upon the property of the United States within her limits. 
I. Rules for the construction of statutes stated. 

This Tfas a bill for an injunction. The facts in the case suf- 
ficiently appear from the opinion of the court, which was deliv- 
jred by Mr. Justice Grier. 

The United States hare fled a bill for an injunction against 
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George WeisCi the respondent, a collector of taxes in Camber- 
land conntj, who has seized upon the property of the Govern- 
enunent and her officers, intending to sell it for the purpose of 
ieijing certain taxes assessed agamst ^Hhe United States' gar- 
rison'' or barracks near the town of Carlisle. 

As the parties prefer that the complainants should hare their 
remedy, (if entitled to any,) in this torm of action, rather than 
by action of trespass, no question has been made as to its pro- 
priety. 

There are no facts in dispute in the case, and it has there- 
fore been submitted on the bill and answer. The respondent 
presented the following assessment or bill of taxes to the officers 
of the garrison : 

" UnUed Statu" Garrison Tax. 
'' County Tax, - - |62 00 

" State Tax, - - - 93 00 

« Total, - ^ 1155 00 

<<(%irft9b,Jiinal8,1851." 

On the refusal of payment the respondent proceeded to levy 
and seiie upon certain propierty of the Goyemment and the 
military officers then occupying the garrison or barracks. 

The three following questions haye been propounded by the 
learned counsel, as properly raised by the case before us : 

I. Has the State power to tax the forts, nayy-yards, custom 
house, mint, garrisons, or other property of the United States, 
used for the necessary purposes and operations of Government f 

n. Granting the State has such power or right, can it be 
enforced by levying and seising the personal property of the 
United States and Uieir officers and servants ? 

in. Has the State of Pennsylvania authorised the assess- 
ment of taxes on such property ? 

I. The first question here proposed has been the subject of 
much discussion of late. It nas been twice argued before the 
Sunreme Court of the United States, but remains undecided ; 
and, as the present case can be decided without expressing my 
opinion upon this point, I prefer to remain uncommitted by any 
public expression of it, till it shall again be brought before die 
Supreme Court and fully argued. 

It has been more than once decided ^^ that State Govern- 
ments have no right to tax any of the constitutional means em- 
ployed by the Government of the Union to execute its consti- 
tutional powers." McCulIoch vs. Maryland, 4 Wheaton, 816 ; 
Weston vs. The City Council of Charleston, 2 Peters, 449. 
That the mint, navy-yards, arsenals, A;c., are " means or in- 
struments" of this description cannot be denied. It follows ne- 
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cessarily, that a tax imposed upon these instroments or means, 
as such, by a State, Troald be illegal. But it is contended that, 
although a State cannot tax a ^^mint or navj-^ard" of the 
United States, eo nomine^ yet that, where the jurisdiction oyer 
the land on which they are erected has not been ceded^ it still 
remains subject to all the duties and burdens to which it is lia- 
ble in the hands of individuals or private corporations. But, 
however this may be, it does not follow, as a necessary conse- 
quence, that where a State has legally imposed a tax on lands 
used for forts, &;c., that the payment of such tax may be enforc- 
. ed by distress or seizure of the personal property of the United 
States' Government or its officers. 

II. ^' The Government of the Union is emphatically and truly 
a Government of the people. In form and in substance it em- 
anates from them. Its powers are granted by them, and are 
to be executed directly on them and for their benefit;" "and 
this Government, though limited in its powers, is supreme with- 
in its sphere of action." If the several powers intrusted to 
and exercised by the United States' and State Governments 
were executed by one sovereign or government, it would be an 
absurdity to tax the public property, or means used to execute 
one of its powers or functions to support another. What would 
be gained oy taxing a mint or fortincation, built and sustained 
by public taxes, in order to build a court-house or other public 
building or institution erected and sustained by the same 
means i Is it more reasonable that such a conflict of taxation 
should exist where the people Tiave distributed these sovere^ 
powers to two distinct (governments ? But suppose it to exist, 
could it be tolerated, that either of these sovereigns, to whom 
these powers were intrusted, should treat the other as a mere 
private corporation? That one should seize, distrain, or le^on 
the public property in possession and used by the other? That 
the United States should tax the State House at Harrisburg, 
and seize the furniture if it were in use by the Legislature of 
Pennsylvania ? Or that a county or township tax-collector should 
levy on the cannon in a fort, the bullion in a mint, or the sol- 
dier's horse and arms ? What an absurd conflict would thus be 
exhibited, where one arm of power, exercised for the benefit of 
thepeople, should thus be employed to paralyze another ! 

Whatever, therefore, may be the power and right of a State 
to tax all land within her territory, and make it contribute to 
the burdens of the State, it cannot enforce the payment of them 
from the United States, by seizing the personal property, or 
means used by the General Government, in performance of the 
duties, and in execution of the powers intrusted to it. To the 
extent of the powers wanted, the United States are sovereign, 
and cannot be treated by the States as a mere corporation, a 
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oitiiea or a sirmnger, and nibjected to distraM and execution 
for claims, real or pretended, bT erery conntj and township 
officer. If the State of P^uisylTania has any jost demands 
against the GK>yemment of the United States, for the use of 
her soil, recourse may be had to Congress, to whom an appeal 
for justice can always be successfully made, eq^ecially when the 

riUant is a State of the Union. Thwe is no necessity for 
humiliating specftade of petty officers of a State, distrain- 
ing or levying on the public property of the Ge^iaral Goyem- 
ment, and treating it as a petty ccvp<xation, or an insolvent or 
absconding debtor. 

For this refison alone, the court would feel justified in deoree- 
log the injunction in tUs case to be made perpetual ; but we 
deem it proper to vindicate the State of Pennsylvania from the 
charge of having authoriied any of her officers to assume the 
power which the respondent claims a right to execute. 

in. The fact that the Lepdature of Pennsylvania ever in- 
tended to authorise the taxation of the few acres of ground oc- 
cupied and used by the Gbvemmmit of the United States for 
mint, custom-house, navy-yard, arsenal, and barradcs, has here- 
tofore been assumed, but, to my mind, has not been satisfacto- 
rily proved. It is true, it will not suffice for me to say that I 
do not believe (as I do not^ that such an intention ever entered 
into the mind of any memoer of die Legislatures who enacted 
these tax laws. The intention of the law maker is to be dis- 
covered only from the face of the statute, and by a fair and lib- 
eral construction of its terms. 

The act of 15th of April, 1884, for laying county rates and 
levies, and that of 29th of April, 1844, which makes provision 
for a State tax, do not differ very mat^ially in their enumera- 
tion of the subjects of taxation. But, as the latter is evidently 
intended to be the most stringent and comprehensive, it will lie 
sufficient if wo can show that it does not, on a proper construc- 
tion of its language, necessariW include lands used by the Uni- 
ted States for the public benefit, as a means of executing the 
powers intrusted to them by the people. 

The terms of this act are: ^^aU real estate, to wit, houses, 
lands, lots of ground and ground rents, mills, manufactories of 
all kinds, furnaces, forges, bloomeries, cUstilleries, sugar-houses, 
malt-houses, breweries, tan-yards, fisheries, and ferries, wharves, 
and all other real estate not exempt by law from taxation." : 

Now, it cannot be denied that the mint, the navy-yard, gar- 
rison, &;c., are ^^real estate," and that the word land^ in its 
widest legal acceptation, mi^ht include them. But I need not 
cite cases to show the iigustice and absurdity that would often 
arise from construing every w<ffd of a statute in its absolute or 
largest sense ; or that the preamble, the 8ubject-m!ittcr, the ob- 
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ject| aim, policy, and spirit of the whole act shoald be sought 
for, and the letter of any particular section or sentence made 
subserrient to them. 

It is among the earliest mles of construction, that ^^ when 
statutes are made, there are some things which are exempted 
or fore-prized out of the proyisions thereof, though not express- 
ly mentioned." Plowd. 13, b. 

When general terms are used, and the statute enumerates 
the particulars under a videUceij it shows the intention of the 
legislator to limit the comprehensiyeness of the general phrase- 
ology to the particulars enumerated, and those es^'usdemgenerii. 
Thus we find that the whole purview, policy, and aim of this 
act is to raise a revenue from private property ; no mode is 
pointed out whereby a tax can be collected from public squares, 
court-houses, poor-houses, forts, arsenals, &;c. The terms, 'SiJl 
other real estate," should therefore be construed to mean all 
other real estate ejusdem generii of that enumerated. I need 
not repeat the enumeration, to show that every article in it is 
private property. The property referred to as exempted by 
law, are erave-yards, churches, charitable and literary corpo- 
rations, all private property. Things in the service of the peo- 
ple or public are never specially mentioned or excepted in any 
act imposing taxes, because the absurdity of such an applica- 
tion of their terms could never be anticipated. Can the asses- 
sor of Dauphin couLt/ demand a county, poor, or road tax on 
the public buildings at Harrisburg? Have the public squares 
in Philadelphia ever been taxed for State, city, or county pur- 
poses ? Do the county jails and court-houses pay taxes for the 
support of the boroughs within which they are situated ? Tet 
these are all included in the comprehensive term, ^^ real es- 
tate ;" but ^' they are exempted or fore-prized from the provi- 
sions of the statute, by the law of reason," and because it would 
be absurd to suppose that an act to raise revenue from private 
property for public purposes, should be construed to embrace 
property already deaicated to public use, or purchased or paid 
for by public money. 

The cases of Piper vs. Singer, 4 Serg. & R. 854, and Schuyl- 
kill Bridge vs. Frailey, 18 ib. 424, are authorities to show that 
these general terms in the tax laws refer only to private prop- 
erty — things enumerated — ^* et alia nmilia ;" and that court- 
houses and bridges are not subjects of taxation, though not spe- 
cially exempted. 

The peaple of Pennsylvania are also citizens of the United 
States. The Government of the States is no alien here ; it 
cannot be ignored or treated as a mere corporation. The mint, 
the navy-yard, &;c., are means to advance the prosperity and 
defend the property and persons of the people of Pennsylvania, 



Digitized by 



C^oogle 



AMERICAN LAW JOURNAL, 93 

[MltorilamwDi.] 

and may truly be caDed public property. State lawfl, laying 
taxes on priyate property for pvUie uses, sbonld not, from mere 
general or yagne nhraaeJuogy. be oonstmed to inclnde the prop- 
er^ of the United States. A State onght not to be jpresumed 
to mtend the exercise of a doabtfnl right, imless snch intention 
is plainly set forth. When an officer claims a right under State 
authority, to seize the hones and arms of her officers and sol* 
diers, (as in this case,) he shoold be sure that he has the au- 
thority of the State for so doing. 

I am pleased to find that the Lepslature of Pennsylyania has 
not enumerated either the mint, nayy-yard, arsenal, forts, or 
any other property held for the public benefit of the United 
States, and has therefore not intimated an intention to author- 
ise her officers to interfere with the General Goyemment, in 
the exercise of its constitutional powers. If it is the will of the 
people of Pennsylyania to insist unon the still doubtful right of 
taxmg the few acres of land used by the General Goyemment^ 
for the public benefit, it will be easy for their Legislature to 
express such intention in plain lanj^uage, which cannot be mis- 
understood. And when tne question of power is fairly raised, 
it will haye to be decided. In the mean time, county, city and 
township assessors and eolleetort should refrain from making 
demands which they haye no dear right to make, and certainly 
none to enforce, in the manner attempted by the respondent in 
this case. 

The people of Pennsylyania feel that the location of the mint, 
nayy-yards, ftc, within their territory, is a benefit, and not a 
burden. A power to tax is a power to destroy. For all that 
can be gidnea by the exercise of this power, it will hardly be 
worth while to contest the richt, or insist on a demand which 
implies a power, if not a wish, to expel these institutions from 
her borders. Let the injunctim be made perpetual. 



Misoellaneons. 

Suicide 0/ Mr. Oeorge Sv^net^ Author of the EquitohU 
Juriidiction of the Court of Okaneery, — ^We learn from late 
Londonpapers that this gentleman, whose work is so well known 
in the United States, committed suicide on the 12th of Decem- 
ber last. On the 14th, Mr. Wakely, M. P., coroner for Mid- 
dlesex, and a iury of hiehly respectable inhabitants of Pading- 
ton, assembled at No. 42 Hyde Park sauare, for the purpose of 
inquiring into the circumstances attending the death of that 
gendeman. The deceased, who was 68 years of age, had been 



Digitized by 



Google 



f 4 AMERICAN LAW JOURNAL. 

[MisceUaneoua.] 

In a desponding, low state of mind for some time past. Dr. F. 
^y. Mackenzie said, shortly after two o'clock on the previous 
Tuesday morning, he found the unfortunate gentleman in a state 
of collapse, with wounds of an incised character on both sides 
of the neck, on the thigh, and on both wrists. The chief hem- 
orrhage was from the wounds in the neck. The deceased was 
rational and collected when witness saw him. He said he had 
been in a very desponding state previously, and had inflicted 
the wounds upon himself while in a fit of despondency. He 
added that it was useless to adopt any means to save him, as he 
felt his life could not be preserved. Witness did all that was 
necessary, and remained with the deceased until Mr. Squibb ar- 
rived. Mr. George James Squibb, surgeon, said he saw the 
deceased between three and four o'clock on Tuesday morning. 
He was then in a state of extreme depression, arising from ex- 
cessive hemorrhage. On seeing witness, the deceased said, 
^' You see what a dreadful thine I have done. I am pleased 1 
have been punished in this wond, and I hope I shall escape 
hereafter." The deceased never rallied, ana died on Thursday 
from exhaustion and loss of blood. The jury returned a verdict 
to the following effect : — " That the death of the said George 
Spence was caused by exhaustion arising from loss of blood, by 
and from certain wounds in his neck and divers parts of his 
body ; and that the said wounds were inflicted by himself while 
in an unsound state of mind." The deceased was very much 
respected at the bar and in his private circle. He has left two sons. 
This eminent and indefatigable member of the Chancery Bar 
was the son of Mr. Spenoe, a* dentist of high repute in London. 
He was bom in 1786, and was educated at a Scotch University ; 
after graduating there, he became a pupil of the latedistingish- 
ed lawyer, Mr. John Bell. He was called to the bar by the 
Honorable Society of the Inner Temple on the 28th of June, 
1811, and he soon attained considerable practice in the convey- 
ancing and equity department of the profession. Although not 
possessed of eloquence, or an impressive delivery, Mr. Spence 
had that pains-taking industry and unostentatious sound sense 
which go far to form a sterling lawyer and a useful advocate. 
In 1834, Mr. Spence was made a Queen's counsel, and a Bench- 
er of his inn. A few years ago he was appointed by the Hon- 
orable Society of Lincoln's Inn their lecturer on Equity Juris- 
prudence. As a writer upon law, Mr. Spence had a high and 
deserved reputation. His work on ^^ The Equitable Jurisdistion 
of the Court of Chancery," is founded partly on Maddock's 
^'Treatise on the Principles and Practice of the High Court of 
Chancery ;" yet it is, in many important particulars, essentially 
an origimd work. This able production, the second volume of 
which appeared in 1849, has been generally commended am! 
esteemed. 
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Iri%h Ecidence. — At an assize in Limerick, a boy was brouglit 
forward as a witness for the prosecution in a case of murder. — 
He appeared as young and so ignorant, that the judge (Solicitor 
Gkneral Bushe) thought it necessary to examine him as to his 
qualifications for a witness, when the following dialogue took 
place : 

Q. Do you know, my lad, the nature of an oath? 

A. An oath! no. 

Q. Do you mean to say that you do not know what an oath is ? 

A. Yes- 

Q. Do you know anything of the consequence of telling a lie V 

A. No. 

Q. No ? What religion are you of ? 

A. A Catholic. 

Q. Do you oyer go to mass? 

A: No. 

Q. Did you neyer see a priest ? 

A. Yes. 

Q. Did he neyer speak to you ? 

4. yes. 

Q. What did he say to yon ?' 

A. I met him on the mountain one day, and he bid me hold 

his horse, and be to me. 

Judge. Go down ; you are not fit to be sworn. 



NEW PUBLICATIONS. 

Sdwaeds* CBAHcntT Rbpobts. — The 4th Tolome of Reports of Chancery case.^^ 
decided in the First CInmit of the State of New York, by the Hon. Wm. F. 
McCown, Vice Chancellor, by Charles Edwards, Counsellor at Law, has jast 
appeared. It is published by the old and well established houses of BankF, 
Gould ft Co., Kew York : and Gould, Banks & Co, Albany. 

On the SOth Sept, 1846, Vioe Chanoellor MoCown, reached an age which 
acoording to the then constitution of that State, terminated his judicial term. 
Bat under the new constitutionlhe was elected a Justice of the Supreme Court. 
The deciidons of the Vice Chanedlor in the volume before us commence in 18<'^t;, 
and tennin!iie in 1848. But deeirions made in 1848 and 1860, by the Supreme 
Court of Kew 1 crk, sitting in equity, are appended. The Tolume contniii*? 
nearlv SOO pag:.5 The work la w^ executed and many of the decieicne ar« 
highly iP( en stjn^. 
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D10B8T8 o? TBI Dieraioiit iv tbb Coimn or Equitt ni thb U. States. Bj 
J9RM P. PuTVAM, of th« Botton B«r. In two toIs. 8 to. YoL 1, pp. 989. 
Vol 2, pp. 724. BoitoA : Cliari«t C. littte a&d JTaaM Btowa. 1851. 



This pubttostioB eompUtes the series of uniform Digests pr<4eeted 
yeers ago hj the enterprising house of Little end Brown. We hsfe so often 
expressed oor opinion of the iwmimse praotieal Tslne of these Digests thsl it 
seems to be nnnecesssry to do so sgsin. The Common Lew decisions of the 
several State and Federal Conrts reported before the year 1847, oeonpy fiTe 
large Tohimes : the deeisions since that date are embraoed in the United States 
Annual Digests now composed of three Tolnmes, and containing all the deci- 
sions both at Law and in Equity since 1847. These two Tolnmes gite all the 
cases in Bqoitj which liaTe been decided in this country before 1847 ; it is mi- 
derstood that none haTO been omitted. We hare now the entire body of Amer- 
ican law as it appears in the reports M\j digested, with all the ooofeoient ad- 
ditions of tables of cases, indexes, subdiridons of titles, &c., through the dili- 
genoe and indefotigable labors and learning of several of our brethren of the 
Boston bar, and the enterprise of the substantial house whose name almost 
guaranties the Talue of aB^y book. It has been an herculean labor, but it is 
now done and will nerer require to be again done. The Annual Digest will 
hereafter serre to keep the work up, and to this labor saving amohisery will 
the professional Bsan constantly resort as of inestimable talue. 



EvoLnR Rbpobto ih CoimoM Law axd Eqititt, containing reports of eases in 
the House of Lords, Privy Coundl, Courts of Equity an j* Common Law ; and 
in the Admiralty and Ecclesiastical CourJ» ; including also cases in Bank- 
rupt^ and Crown Cases Beserved. Edited by Edmund H. Bennett and 
Chauncey Sadth, Esqrs., CounseUors at Law. YoL 1 and2. Boston: Chas. 
C. Little and James Brown. 1861. 

For aumy years past the profession have been constrained to procure the 
latest EngUsh dedaons by importing the volumes of E^Kirts, The Law Re- 
views, Journals, Juriets, ftc., at an expense which few willingly incurred. — 
This publication has relieved us of this burden and has given to us aoourate 
reports of all the Bnf^ cases as fest as they i^pear in Westminster HalL 
Why it has not been done long before was always a suljeotof mwih wonder. 
As ire derive our principal jurisprudence from the Common Law of England, 
and as the Judge and Barristers of Westminster Hall have been from all time 
its chiefest and beet expounders and advocates, and as these expositlens are of 
the first Importance and prastSeal vahie, and of constant, mfanost daity occur- 
currenee, it seems indeed smprishig that we should be obliged to wait two 
years before they are placed within our reach at a moderate cost Thisevil, 
thanks to Messrs. Little A Brown, no Icmger exists. These vdumes are 
models of che^>ness and excellence of typographica) execution. Few 
publications have i^eased us more; The most recent inf ci mation and Judicial 
light is now within the reach of all members of the bar, whether in Boston or 
in San Francisco, at a moderate price, and at an earty d&v. We heartily oom- 
mend this series to every member of the bar. 
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Pliira. Court of Common Pleas. In Equity. 

IN BE STEPHEN OmARD. 

Bffore Judgf Eing^ PanoM and Kelly. Friday^ Septem- 
ber 26, 1851. 

This was a inotioB for an injanclioQ to restrain the City An- 
tLorities from depositing the remains of the late Stephen 6i- 
rard, at the Oirard Colleee. 

Mr. Girard directed in ms will, that his remains should be 
buried in the ground of the Holjr Trinity Catholic Chnrch, near 
the remains of his relatires, being in the Catholic faith while in life. 

It is alleged that the city authorities forcibly disinterred the 
remains from their resting-place in the Trinity church grounds 
and placed them in the custody of aniindertaker, who took them 
to his place of business, where he has kept them ever since. It 
is further alleged, that the undertaker bored holes in the coffin 
to allow such matter to escape as would run therefrom, and that 
he placed the coffin contailiing the remains in the gutter of his 
yard. It is the intention of the city authorities to place the 
remains of Mi*. Girard in a sarcophagus constructed for that 
purpose. It appears that the city obtained permits from the 
Board of Health and Trustees of the church to disinter the re* 
mains. 

Messrs. DaUan and Ouyler^ who appeared for the executors 
Vol. XI.— ko. 8. 
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of Stephen Girard, stated that the heirs had never been con- 
sulted, and contended that the remains should be replaced in 
the grave from whence they were taken, as they had been re- 
moved from their resting-place illegally, and in violation of the 
deceased's request. 

Mr. Olnutead appeared for the city, and denied the allega- 
tions of the executors. 

Mr. Dallai asked that the remains may be permitted to re- 
main where they are, or be ordered back to their former resting 
place, until the court could decide the <]^uestion before it. 

Judge Ejnq suggested, that the apphcants for an injunction 
had better permit the city to proceed with her ceremonies, and 
place the body in the sarcophagus at the Girard College, until 
the question can be decided, as it is a novel one, and will re- 
quire examinktion. 

This was objected to. 

Mr. Olmitead contended that the legal title to the remains 
was in the city, who had the possession, and not to the relatives 
or executors. 

Judge King suggested that the remains be put into the sar- 
cophagus and placed behind his statue, for safe keeping, with- 
out any ceremony, until the decision could be had. 

Messrs. LoUob and CuyUr were willing that this should he 
done, but some difficulty occurred as to dispensing with the cer- 
emony. Mr. Watermam of the Common Council, was present, 
and said, that, so far as he was concerned he would agree to it, 
but he could not control the Masonic Order in their contempla- 
ted ceremony. He thought it better so to deposit the body 
than to permit it to remain in a garret, where it is alleged it 
now is. . .' 

Judge King said, that as it was alleged that the depositing 
of the remains of the deceased at the College would be ^fl^n^ 
•ive to the feelmgs of bis relatives, he thought it Would be l&et- 
ter to suffer the question to remain until to-morrow morning, to 
see whether some agreement could not be made between the 
parties as to where the body shall be kept until a decision can 
be had. This suggestion was agreed to. 

Satubdat, September 26, 1851. 

At the opening of the Court, Mr. Olmstead stated that no 
agreement had been entered into by the parties in relation to 
the disposition of the remains of Stephen Girard. 

Mr. Cuyler replied that they were agreed that the bodj 
should be placed in the sarcopha^ns without any ceremony, un- 
til the court could decide, and asked that the body be enjoined 

Mr. Olmitead said they could have no control over the ccr> 
emonies of the Maaons as they had invited their feIloT\s frou 
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all parts of the country to participate in it, and that portion c( 
the matter was under their immeoiate controL He said he hai 
nothing to add to what he aaid yesterday. He quoted Blaoh- 
stone to show that the relatiTes had no title in the bones or 
ashes of their ancestors. There were no religions ceremonies 
contemplate and the petitioiiers ooold not object with any 
show 01 reason on that ground. 

Mr. J. M. Read appeared for another of Girard*s reIatiTC% 
John F. Girard, who was one of the heirs at law of Stephen 6i- 
rard. This heir had often informed him that he was in fayor 
of the removal of the remains as contmnplated by the city. 
This seUled the matter as to one of the relatires. According 
to Blackstone, the remains are not the property of any body, 
and therefore could not be the subject of larceny, and conae- 

?[uently not the subject of a special injunction in the form asked 
or. The relatiy^ at the original interment, didinyite, among 
others, the Masonic Order. The objection to the burial now, 
with the Masonic ceremony, can haye no merit in it. 

The plaintiflfs haye no title to the body. If any body has a 
title, it would be the executors, who had charge of the body un- 
til it was buried. Haye Uie parti^ H>plying for the iiy unction 
been in time ? They haye been lying by for months, and now 
within a few days of its re-interment, after persons from all 
p4rts of the United States, are on Uieir way to join in the cer- 
emonies by inyitation, they ask for an injunction. Ko religious 
ceremony will be obseryed at the interment, and consequently 
the reli^ous feelinj^s of the petitioners will not be wounded. 

Mr. BattoB replied to Mr. Read. He said no one had a 
a higher respect for Stephen Qirard and the Order of Masons 
to which he belonged, than himself. He was aboat to pay 
proper respect to his remains by insisting that a due regard 
should be paid to a public benefactor. Has the city the right 
to violate the graves of deceased persons ? And is tms Order of 
Masons prepared to allow the remains of their deceased mem- 
bers to be taken from the grave and treated as the bill sets 
forth this body has been treated I His last dying request was 
that he should be buried as he was originally buried, in the place 
indicated by him. His body or his b^es were of no value to 
any body; but he woidd caU upon his fellow Masons and the 
Ci^ authorities to religiously carry out his dying request. 

His executors, after his death, suggested that he should be 
placed in Ronaldson'4. burying ground, temporarily, until a 
monument could be erected at the CoUe^ contemplated in his 
will ; but his relatives interposed, and said no— let his last dy- 
ing wishes be respected, and place him in the tomb of the 
friends he designated in his wilL The Roman Catholic Bishop 
and the Clergy attended his funeral with the Masons, but the 
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ormer irithdreTf when the Masonic ceremonies urere about to 
commence. The ground, however, was consecrated ground. — 
"We, who are Protestant?, may not perhaps, regard this as much. 
But let us sec who is going to throw the first stone. Tolcra- 
ion must be acknowledged in its widest sense, and the feelings 
of his relatives who are of the Catholic faith, must be respected. 

This tomb was violentlv broken open, and the sepulchre pro- 
faned without the knowefdge of his relatives. Let any one of 
lis say whether we would permit the graves of our ancestors 
thus to bo violated. What has been done with his body? Ta- 
ken to the garret of the undertaker, and exposed to shocking 
indignities. The coffin has been penetrated, and the substance 
of his body allowed to run out into the common gutter. Do not 
talk of respect for the grave, when the dead body is subjected to 
such indignities. When his relatives heard of this treatment 
they did write on and protest against it, and ask that the body 
be again consigned to its original resting-place. Nothing is 
communicated to the heirs until the day is fixed for the re- 
interment, and then the city invites the heirs to be present at 
the ceremony. There may have been the delay of a few weeks. 
But when was the invitation sent them ? On the day the bill was 
filed ; and yet it is asked that this delay is to cure all diffi- 
culties. 

The bill does not contain the slightest word against the hon- 
orable body of Masons. It only aaks that the city shall not 
place the body where they admit the city can exercise no con* 
trol over it. A dozen or a hundred persons may go into the 
College, open the sarcophagus, and do with the booy just what 
lias been done by the undertaker. The city cannot control 
them, as the college is under the control of officers of its own 
b6dy.' Now as to the right of the bodv. Does tlie admission 
of Mr. Fabricus Girard, that he is in favor of the body being 

1)laced in the College, deprive the other heirs of their rights. 
[le is an officer of the College, and may be supposed to act from 
interested motives. He has been but recently elected, and it 
is but natural to suppose, that he does not wisn to give ofience 
to those who can dismiss him : and therefor esanctions the re- 
moval. By his will, he orders his old clothes to be given to the 
College, to be kept there as a memorial of him, as was the case 
with Washington, in another instance ; but he does not even 
intimate that his body is to go there. Stealing a body from the 
grave for the purpose of re-intering it, has been said, not to be 
actionable at law. This might puzzle a lawyer, but there were 
sacred feelings in the human heart that were not to be trifled 
with. 

Judge Enra remarked, that he settled this question yester- 
day, by stating, that a Court of Chancery would act| and that 
it was not worth while to labor on that point. 
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Mr. Datta$ resumed — that the decision of Judge Storj was 
full to the points that he had pressed upon the attention of the 
court. Judge Storj holds ^^ that the remedy must be sought, 
if at ally in the protecting power of a court of Chancery, oper- 
ating bj its injunction to preserve the repose of the ashes of 
the dead and the religious sensibilities of Uie living." The ex- 
ecutors do not appear to claim, as there are no executors; they 
while acting delivered the body over to the heirs. It is said 
they have no property in the remains now. But they took tho 
leaden coffin to which the heirs have a right, and the grave- 
clothes. The doctrine of the city is, " the first who grabs shall 
keep." Under this doctrine graves may be violated with im- 

? unity, and the religious feelings of a whole community shocked, 
'he bill asks that the bodv may be ordered back to the vault 
from which it was taken ; but he and his colleague had agreed 
that it should be placed in the sarcophagus without ceremony, 
until the question could be determined finally and definitelv. 

The relatives of Stephen Girard cannot agree to any dennite 
arrangement in the disposition of the body, where ceremonies 
to which they object are to be observed. 

Judge KiNQ said — ^that the question involved in the case, was 
of more than ordinary interest. No analogous case could be 
found in the English or American annals. Is thero not that 
in our laws which guaranties the security of the sepulchre ? If 
any person in mere wantonness, should break into the grave, 
and take away the body, the criminal law would furnish a rem- 
edy. And it would even act in a preventive manner. In ca- 
ses like the present, however, the law has furnished no remedy. 
It is proper, therefore, that a Court of Chancery should pro- 
vide a remedy. Where a person was buried in a common bury- 
ing ground, where the title did not pass, the law did not fur- 
nish a remedy in reference to a removal ; but a Chancellor 
would intervene, to prevent the desecration of the grave, other- 
wise bloodshed and violence would be the consequence. If I 
had been applied to, before the removal of the body, I would 
h ive interfered. But this is not the case here. The city 
claims as the residuary legatee, and her motive was to indicate 
respect and honor for the memory of the man. 

If the executors chose to disclaim it, they might have done 
so, if they were executors, but if they disclaimed the relatives 
might be parties alone. In all these aspects a court of equity 
coald interfere. But the body lias been removed, and the re- 
latives had a knowledge of it. Even here the court can inter- 
fere ; but ordering the body back to its former place, would 
be docidiiig the case. We are not asked to do this no\y. It 
would be deciding the case before a hearing. This a court 
never docs in granting a special injunction. 
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The body must be placed temporarily in some respectable 
resting place. Where so proper place as in the sarcophagus at 
Girard College, instead of the garret irhere it now is f The fi- 
nal decision of this case, from its nature, cannot be given under 
six or nine months, and then an appeal lies to the Supreme 
Court. How much better then to have it deposited in the place 
contemplated than to have it a weight upon the community. — 
This appears to have been agreed upon by both parties. 

The difficulty, however, appears to be about the ceremony. 
Some persons must deposit the body, as it is to be deposited, 
and what difierence does it make whether few or many attend 
the interment? or whether the Masons or any other body at* 
tend T No religious ceremonies are in contemplation. He would 
therefore refuse the special injunction to the extent prayed for, 
and suffer the city to proceed to inter the body temporarily, 
until its final restmg place should be determined by the Court. 



District Court Decision. 

Bt Shabswood, p. J. Saturday^ September 27, 1851. 

HIGEBTT 9. HIGEBT7. 

Bute for Judgment. The note sued on is in the singular 
number, ** I promise," but signed by two persons. Such an ob- 
ligation is joint and several, as has been held in Knisoly vli. 
Shenberger, 7 Watts 198. The defendant, one of the promis- 
ors, alleges that he signed the note only as security for the 
other, and he adds, ^4t was fully and distinctly understood at 
the time of said signing, by all the parties, including the plain- 
tiff, that he so signed, not as maker but as security. He then 
proceeds to aver that no legal steps had been taken against the 
principal. The distinction between a surety and a guarantor 
is well settled. 'Ihe latter assumes but a collateral continent 
liability. The engagement of the former is an absolute, direct 
one, though in his character of surety he has certain equities 
which distinguish him from a principal debtor, in favor of whom 
the consideration moves. Rudy vs. Wolf, 10 S. & R. 79 ; John- 
ston vs. Chapman, 8 P. R. 48. The only mode to be pursued 
by a surety is a distinct positive call upon the creditor to pur- 
sue the prmcipal, with notice that unless he does so, the surety 
will consider himself discharged. Cope vs. Smith, 8 S. &; R. 
116 ; Gurdiner vs. Perns, 15 S. k B. 117 ; Qreenawalt vs. 



Digitized by 



Google 



AMERICAN LAW JOURNAL. lOS 

[TwibeR, etaL •. TIm Stetm Tmg KejsCoBe, &e ] 

Ereidcr, 8 Barr 267. All that the defendant alleges, there- 
fore, woild not alter the case. He has certainly become a par- 
^ to a direct engagement to pay the money, and admitting 
that he was a mere snrety, and that it was so understood by 
plaintiff^ that cannot operate to change his positive, direct pro- 
mise into a collateral one. In Craddock ts. Armer, 10 Watts 
256, it was decided by the Supreme Court, that the marginal 
annexation of the words ^^ security for the fulfillment of the 
above" to the name of a joint promissor in a note, will not 
change his character of promissor to that of guarantor. And 
the court there expressly put it on the ground that these words 
are not inconsistent with a direct engagement. ^^ They serve 
to note that he had signed not as a guarantor, but as a security. 
They are not techniciS words in a contract of guaranty, and the 
juxtaposition of the signature as well as the absence of apt 
words to indicate a contingent responsibility, shows that the 
parties intended to be joinUy bound." Rule absolute. 



United States Circuit Court 

SoiUhem Dittriet of New York. — On Appeal. — In AdmiraUjf. 

Before tlie HoAor«b1e 8a vrsL Nblmv, one of the Assistant Justices of the 
Snpreme Court of the United Stotes. 

GEORGE TWUUSLL end others, Libensats, Ai^eOuits, v. THE STEAM TITG 
KEYSTONE, ke. 

COLLISION. 

1. Where a Tessel is besting, end a stesm.boatis ooming after or behind her, 
tiie former has the right, and it ii her dutj, to nm out her taoks irrespecti? e 
of the eoorse of the latter. 

2. If a eolHsion takes plaoe, and the steam-boat sets up that the sailing Tessel 
did not nm out her tack, and therebj caosed the collision, the borthea U 
proTing the defence rests jipon the steam-boat 

S. Held, under the cireumstanoes, that the steam-boat ftlled in making the 
necessary proof. 

4. Held, that where a wharf presented itself as a dangerous obstacle to a near* 
cr approach to the shore bj a Tessel beating, and at the same time a collision 
wae apprehended from an approaching and following steam-boat, those naT- 
igatlng the beating reesel had the right of exercising ordinary judgment to 
go about — and throw the responsibility upon the steam-boat of keeping clear 
of their T«sel. . n,r^n\f> 

Digitized by VjOOV IC 



104 AMERICAN LAW JOURNAL. 

[Tvibdl ct aL «. The Stmm Tvg Kejstoae, JLc] 

6. ndJ, tbat tbe xeMel beating was sot bovnd to incvr a risk by eonun^ up 
into the wind, and cmleaToring to keep tbat poaiti^ until tlie steaip-boat 
badpoMed. 

6. Held, nnder the dreumstancef , tbat the steam-boat could with proper care, 
baring bad the other Teasel in Tiew a snlBdent time, hare aToided an j colli- 
sion, and was responsible for the damages. 

The facts sufficiently appear in the opinion of the Conrt. 
F. B. Cutting and W. Q. Morton^ for libellants, ahe appel- 
lants. 
£ra$tu$ C. and Charlei L. Benedict j for the Keystone. 

Nelson, J. — The libel states that the sloop Thomas Lynch, 
with a cargo of eigh^ tons of coal, left Philadelphia, bound for 
Brooklyn, 7th NoTember, 1848 ; that on the 30th of the month 
when beating out of the Kills, and near the entrance into the 
bay of New York, the wind and tide against her, she had i tx^d 
over to the Staten Island shore on her larboard tack, and hav- 
ing stood in as far as was prudent without going ashore, she 
went about, and had just filled away on the starboard tack, when 
the steam tug Keystone, having in tow several barges heavily 
laden with coal, bound to New York, overhauled the said sloop, 
and ran into her, one of the barges having struck her about 
midships, cutting her down to the water, and causing her to fill 
and sink in about ten minutes. The answer states that on the day 
mentioned in the libel, the steam tug, bound from New Bruns- 
wick to New York, with a heavy tow, was moving against wind 
and tide down the Kills, after dark, when the sloop ThomaB 
Lynch was observed ahead, beating down the Kills, and then 
on the larboard tack ; that the tug being a little south of the 
middle of the channel, the sloop crossing her bows, on the same 
tack, passed her a short distance starting across the Kills on a 
long tack, the wind beins N. K. E. ; that just after the sloop 
had passed the tug in safety, and when only about three hun- 
ed feet ahead, and one hundred feet to the leeward, and,^at 
t';e time, a considerable disiance from the Staten Island shore, 
and under no necessity of tacking, and but a short distance 
from the tug, she suddenly went about on licr starboard tack, 
bringing her broadside to the tide then runnin;^ a very strong 
flood, and by the joint force of the wind and title, uiiltcd down 
upon the tug so rapidly, that it was impossil'e to avoid the col- 
lision; and that it was caused by the stidden avA inuxpectod 
attempt of the sloop again to re-cross close under tie Ij^aws of 
the tug, after she had crossed them once in safety, and w lien 
there was sufficient room for her to continue on her coui^e with- 
out tacking. The, question on the case lies within a narrow 
limit ; and some of the facts very material in the determination 
of it, are not in dispute. Both vessels were bound for the New 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 10:> 

[TwibtU, et al. r. The Steam Tug Keystone, &c.] 

York bay, and were coming out of the Kills, off tho Staton Isl- 
land shore, with a pretty strong wind and tide ahead. Tkc 
sloop was ahead of the tug, on her long tack from tlie Jersey 
to the Staten Island shore, and was seen by the captain of tho 
tug, half a mile ahead, while she was on that tack. The tug 
had a heavy tow, and was moving only at tho rate of a mile and 
a half the hour. The captain of the tug drst saw the sloop on 
her long tack, over his starboard bow. As the tug was nearer 
the Staten Island than the Jersey shore, the sloop must have 
been pretty well on her way towards Staten Island when first 
discovered ; and then she was half a mile ahead. The sloop 
having run out her tack and reached the Staten Island shore, 
off New Brighton, came about and filled for the other tack, and 
had just got under way, when she came in contact with the 
outside tow, on the larboard side of the tug, striking her a lit- 
tle after midships, and cutting her to tho water's edge, when 
she sunk. Now, it is not to ^ denied, under the circumstan- 
ces stated, and not in dispute, but that the sloop had a right ta 
keep her course, and run out her tack, and at tho proper place 
and time to come about and fill for the other tack, and that it 
was the duty of the tug not to interfere with her, but to take 
care and avoid her. The captain of the tug was bound to as- 
sume the sloop would run out her tack, and then come about, 
as this was her duty as well as her right ; and tho burthen lies 
upon him to show that the sloop failed in her duty' in this re- 
spect, and was in fault, by reason of which the collision happen- 
ed. This burthen has been assumed, and it is asseiied that the 
sloop failed to run out her tack^ and came about unexpectedly 
and suddenly before she had completed it, and took the hands 
on board the ins by surprise, and thus produced the collision. 
The whole case ninges upon this allegation in the answer, ami 
proof in support of it, and it depends on the evidence of the 
master and hand at the helm of the sloop, and the captain and 
pilot of tho tug — the former proving that their vessel was with- 
in thirty yards of the wharf at New Brighton before she came 
about, and the latter that she was from loO to 200 yards from 
the shore at the time. ' None of the other witnesses speak of 
the fact. The master of the sloop stood at the time on her 
bow, and had the best opportunity to judge as to tho distance, 
and could not well be-mistaken ; besides, the fact was a sub- 
ject of conversation between him and the man at the helm. — 
They were both aware of the danger of tlie collision, from tljc 
proximity cf the tug, and her unchecked advance towards tiicni 
and of the necessity of all proper nicaf:iire.^ to avoid it. Tlicy 
c.\o:ci<Cvl their best ju»1graent under the tircurnstauccs, tlic uiial 
and tide being alioad, and somewhat f^trong, as to tlio joint 
near the v.haif, boy end which it would be unsafe to pass bcfcie 
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coming abont, and are responsible only for a sound and judi- 
cious exercist of it. Nor is there necessarily anj discrepancy 
on this point in the evidence. The captain and pilot of the tug 
speak of the distance from the shore, not from the wharf, which 
is the material fact. Proving the dbtance from the shore, of 
itself, affords no information to aid us in determining the ques- 
tion at issue. To make it at all available for this purpose, the 
distance of the wharf from the shore should have been ^ven. — 
It might weU be that the sloop came about 150 yards from the 
shore, and still had run her tack as far as permitted by the 
wharf. The proof, therefore, in my judgment, fails altgether 
to establish, any fault on the part of the sloop in this respect, 
but the contrary. Again, it is said, the sloop should have luffed 
up into the wind, and held that position, instead of filling away, 
until the tug had passed. But this, it is agreed by the experts 
would have l>een a perilous experiment, regard being had to the 
wind and tide, and that the manoeuvre had to be made in the 
night It was a peril to which the tug had no right to expose 
her, and for which there was no necessity. She was seen on 
her tack by the captain, some half a mile ahead, his Tossel mov- 
ing at the rate of a mile and a half the hour. With proper at- 
tention to his duty, and assuming that the sloop had fulfilled 
hers, by running out her tack before she came about, there was 
not the. slightest difficulty in avoiding her. It required nothing 
beyond i proper look out and competent skill in the navigation 
of the tug^ . The captain had per^ct control of her. He could 
have ch^c^0d her speed, or stopped, at any point within the 
half mile,, when he found her approaching too near the ressel on 
the tack. This he was bound to do ; and no excuse that can 
be given is admissible, under the circumstances, or can be sanc- 
tioned by the court, except the establishment of the fact, that 
the vessel on the tack was guilty of fault, and which occasioned 
the accident. If she has conformed to the laws of navigation, 
as was done, in this case, as a general rule, the captain of the 
steamer must so manage his vessel as to avoid her, and, if a col- 
Ibion occurs, he is responsible. The rule is inflexible, and 
should be sternly adhered to. In my judgment, it subjects the 
respondents in this case. 

The decree below must be reversed, and the case referred to 
the clerk, to take proof of the loss and damage. 
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Keview of Haworth et aL vs. Wallace and Lyon. 

IReporled in 2 Harru^ 118 / decided at Fittiburgj September 
Term, 1850.] 

It is there ruled that *i Buildings erected by lessee for years on the grouid 
leased to him. are not subject to a Mechanics' Lien." 

John Haworth had an estate in the eronnd on which the 
buildings were erected, at the time of their erection, for ten 
years and more, and which will expire September 1, 1858. 

Both the letter and the spirit of the Mechanics' Lien Law of 
1836, embrace this case, in Calhoun etal. vs. Mahan, 2 Harr. 
58, Judge Bell says — " We must not be hypercritical in scan- 
ning this species of lien and estimating its sufficiency." This 
has been often said. If this be true as to the form of the lien, 
is it not equally true as to its substance ? Have not mechanics 
a lien given to them by statute on the buildin^ra erected by the 
labor of their hands ? and shall the courts refine it away from 
them? What does the Chief Justice mean, when he says ^^ it is 
a rule that a statute is to be interpreted as near as may be to 
the Common Law?" Without disputing the existence of any 
such rule, I ask what has it to do with the question ? It was not 
the Common Law which gare Uie Mechanics' Lien, but the stat- 
ute of 1886 ; and in Bechtel ts. James, that statute was held to 
apply to buildingi irrespective of title to the ground on which 
they were erected. That case is reported in 7 Watts, p. 9, and 
and was decided in 1838 ; the act of 28th April, 1840, was 
passed to restrict the lien ^^ to the estate in the ground," which 
was had by '^ the person in possession thereof, and at whose 
instance the building was erected, and to no other or greater 
estate ; and it provides that *^ no other or greater estate can 
be sold by virtue of any execution authorized or directed by 
siidact.''^ 

Is not the implication necessary and irresistible, that the es- 
tate in the ground which the builder has, m^be sold, whether 
it be an estate for years, for life, or in fee ? Whether a mechan- 
ics' lien would be an available security when fastened upon the 
interest of a tenant at sufferance or at will, is surely very far 
from the law of the case ; as to its philosophy it is not perceived 
what that had to do with the question, and more especially as 
in the case on hand, Haworth had a leasehold interest or estate 
in the ground for ten years and more. 

The argument then is thus stated, — the act of 1836 gave me- 
chanics a lien for their work on buildings erected by them, with- 
out regard to the estate which the builder had in the ground 
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the act of 1840 limits the lien to that estate; Haworth had an 
estate for ten years in the cround on which the buildings were 
erected ; ergo, Wallace and Lyon had a statutory lien on Ha- 
worth's estate in the ground, which the Supreme Couit by their 
decision have taken away. 

As to the cases of Church vs. Griffith, 9 Barr, 117, and 
White's Appeal, 10 Barr, 252, referred to by the Chief Jus- 
tice, I do not wonder at the anxiety of Judge Gibson to sustain 
the decision in the former case, especially as the opinion in that 
case must have cost a good deal of writhing to reconcile the ca- 
ses cited by him : for example, the case of Holdship vs. Aber- 
crombie, 9 W. 52, decides that buildings erected by lessees for 
years are subject to Mechanics' Lien ; the very reverse of the 
decision in the case under review. That a lease for years may 
be sold by execution without inquisition, is not because it is 
merely a chattel interest, but because, like a life estate, it might 
not continue for some years, but it is not perceived to be at all 
applicable to the present question, "which depends on the con- 
struction of acts of Assembly regulating mechanics' lien, not 
executions. It is true that Church vs. Griffith, does rule that 
" buildings and fixtures erected by a lessee for years for the 
purposes of trade, are not subjects of mechanics' lien." But see 
Morgan vs. Arthur, 8 W. 140, where it was held that a " steam 
engine used for propelling a saw mill, is part of the building, 
and as such within the mechanics' lien law." In that case the 
materials were furnished to Barbe, and who contracted with 
Morgan the owner of the ground, to put up a steam saw mill 
and engine at his own expense, he having ho interest in the 
ground, and Morgan being no party to the contract with the 

Ilaintiffs, and yet it was held, on the authority of Gray vs. 
loldship, 17 S. k R. 418, that the lien was good. Gray vs. 
Holdship rules that " a copper kettle or boiler in a brew house 
is part of the freehold, ana subject to the mechanics' lien law." 
The error which the Supreme Court have fallen into, methinks, 
is this. Because it was held in Lemar v^. Miles, 4 W. 330, 
that a steam engine set up by a lessee for years f )r purposes 
of trade, is personal property, and therefore may be sold on a 
fi, fa.y it was thought that a mechanics' lien would not attach 
to it — forgetting that the same thing when erected by the own- 
er, was heJd to be a part of the realty and passed with it by 
sheriff's sale, thus showing that the question of mechanics' lion 
was superior to and entirely independent of the question wheth- 
er the building was real or personal estate, for purposes of ex- 
ecution merely. Goods pledged may be attached or levied and 
sold in execution, subject to the rights and interests of the paw- 
nee : and in Bickel es. James, (supra,) Judge Gibson referring 
to the acts of 1803, 1800 and 1808, says, " the Lcgislatmc 
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liTpctliecatcd buiMiiigs for debts contracted in tlio construction 
cfthem * * the lien was no longer an accessory of the 
owner's title, but became an independent incumbrance," etc. — 
In Church vs. Griffith, p. 120, Gibson says — " Strictly speak- 
ing, the question is not whether the estate in the lease was 
bound by the lien, but whether the absolute property in the 
building and material was." The act of 1840 limits the lien to 
the estate in the ground, or in the lease as the Judge inaccu- 
rately calls it, and Church vs. Griffith is no authority against it. 
In 5 W. 487, Anshutz vs. M'Clelland, cited by Gibion, it was 
held, that ^^ a mechanics* lien may be entered against a lessee 
of the property who was the contractor with the mechanic for 
the erection of the building." The conflict of decision, so much 
deprecated by tho Judge, seems to have been produced by him 
and not by Judge Hepburn. The case of M'Clelland vs. Her- 
on, 4 Barr, 07, cited in the case under review, shows that a 
term for years may bo sold on a levari facias sur judgment on 
icire facias on a mechanics' lien. The case of White's Appeal 
aho cited, decides only that an engine house, &c., was not a 
building within the meaning of tho act of 18-JG, and Rogers, J., 
says at p. 254, " on what species of property the lien attaches 
is left as before the passage of the act of 28 April, 1840." In 
the case under review, it was not pretended that the buildings 
themselves were not such buildings as came within the mean- 
ing of the act of 1830, but that the estate or interest which 
Haworth had in the ground was only a chattel-real : and what 
of that ? May not chattels-real be sold by execution as well as 
chattels personal ? May not the sheriff upon an execution against 
one of two partners for a private debt, sell the interest of the 
partner (defendant) in the partnership property, subject to tho 
payment of the partnership debts without selling the very goods 
themselves ? And if the mind of the court labored under the 
impression that a judgment is not a lien upon a chattel-real, yet 
if the Legislature have said more than once tliat the mechanic 
and others, shall have a lien for their work, &c., upon a build- 
ing erected by them, what right have the court to say nay ! I 
think I have shown that the decision^ in the case under review, 
is in conflict with Holdship vs. Abercrombie, l^forgan vs. Ar- 
thurs, Gray vs. Holdship, McClelland vs. Ilerron, Anshutz vs. 
McClelland, and Bickel vs. James, and that it is not sustained 
by Church vs. Griffith, nor White's Appeal ; and if it be, that 
they are at clear variance with the spu*it and letter of the acts 
of 1833 and 1840, which were designed to secure the mechanic 
for his labor and the material-man for his material furnished in 
and about the erection of a building — and whether the builder 
has an estate for years, for life, or in fee, in the ground on 
which the building is erected, is only material so far as it may 
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enable the mechanic or material-man to realize the amount of 
hb lien — that the proceeding to enforce the lien is a plain pro- 
ceeding m reniy (or against the building) — and the interest or 
estate of the builder is sold upon the levari facias. If it be an 
estate for years, at the expiration of the term, the purchaser 
standing in loco tenentio^ must surrender to the remainder-man 
or reversioner precisely as the lessee is bound to do, the pur- 
chaser being the legal assignee of the lessee ; as the plaintiff in 
an attachment in execution, is the statutory assignee of tlie 
debt attached. 

\_Legal Intelligencer. 



' [From the Weslem Law Journal, Sept 1851.] 

Court of Common Pleas, for Hamilton Co. Ohio. 

[Before the Hon. Eobbet B. Wakdiv, President Jadge.] 

FRANCES WRIGHT D'ARUSMONT e. WILLUM PmQUEPAL FARUS- 
MONT, AND OTHERS. 

Divorce — Alimony — Conflict of Latce — French Code — 
Allowance pendente lite. 

T. Walker and W. Y. ChoUon^ appeared for tho complain- 
ant. M. H. Tilden^ for the' respondents. 

Tins was a motion made for an allowancCi during the |>en- 
dency of a suit in, chancery, to enable the complainant to carrV 
on the suit, and at the same time hare a, comfortable subsist- 
ence ; and, also, for an injunction and receiver. 

At the time of filing this bill the complainant was a married 
woman, whose domicil was in Tennessee. She has since been 
divorced by a decree of the proper court of that State, as is 
shown by her supplemental bill, on the ground of abandonment 
by her husband, and gross neglect of duty. 

In her original bill, she claimed the interference of this court 
as a Court of Equity, on the following ground : 

There was a large property (some 80,000 or more) situated 
in this county, which her husband had settled in trust, without 
her previous knowledge or consent ; which property was all origin- 
ally hers, or the avaus of what was originally hers ; but w£ch 
had passed into the name of her husband, before creating the 
trust. This property consists of loans on bond and mortgage, 
and of real estate purchased in foreclosing mortgages. 
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Being a resident of Tennessee, she could not seek her divorce 
here ; and she was advised, that a decree of divorce and alimo- 
ny there could only affect property there situated. 

Therefore, to prevent the property here from hoing placed 
further heyond her reach than it already was, and to make it 
amenable to such rights as she might establish, notwithstanding 
the trust created by her husband, she filed this bill, claiming 
this property, or some part thereof, as equitably hers, and pray- 
ing for an injunction, receiver, and general relief. 

In support of this claim, she alleges that the parties were 
married in France, in 1881, onder the French law, by a French 
officer, in the presence of French witnesses, (of whom Oencral 
Lafayette was one,) and with reference to a French domicil ; 
wherefore her proprietary rights are to be determined by the 
French law, although there was no antenuptial contract, inas- 
much as all the property, wherever situated, came from her, he 
never having brought to the marriage, or since earned, a single 
dollar ; although, from her confidence in his honor, she allowed 
him to change the investments to his own name. 

She further alleges, that in 1847, her husband, and their 
daughter, without any just cause, abandoned her in Paris, came 
to this country, arranged a settlement of the property here in 
trust, without her previous knowledge or consent, and have ever 
since lived separate from her, and refused all intercourse with 
her. 

That, in order to coerce her to execute certain deeds of set- 
tlement: first, of an estate in Dundee, Scotland, inherited af- 
ter her marriage : and secondly, of an estate in Tennessee, 
known as the ifashoba estate, purchased by her before mar- 
riage, and still standing in her name; the deed of trust made 
her execution of these deeds of settlement a condition of re- 
ceiving any benefit under the deed of trust, and that under this 
coercion, and in misapprehension of her legal rights, she execu- 
ted the required conveyances. 

That the deed of the Tennessee property is not duly execu- 
ted according to the laws of Tennessee ; and has not been re- 
corded there, but remains in her possession, subject to the order 
of the court. 

That she is now in a condition of almost utter destitution, al- 
though the entire estate, here and elsewhere, is ample to sup- 
port all, being not worth less than $150,000. 

That if her rights are not to be governed by the law of 
France, she is entitled to relief under the law of Ohio, and to be 
restored to some part, or all of the property which she brought 
to the marriage. 

The bill does not call for an answer under oath, but an oath 
is Tolunteered. The case is not ready for final hearing, but af- 
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fiilavita have been filed by the complainant in support of some of 
licj* principal allcgaitions. And the main question for the court 
iiiAv was, whether an allowance shall be ordered for counsel tees 
anJ subsistence, until a final hearing. 

The motion for a receiver was waived ; and an injunction, to 
the extent asked, was not resisted. The only question, there- 
fore, was as to the allowance pendente lite. 

And on this question, the rule was claimed to be this : 

Whenever a married woman has probable cause to litigate 
with her husband, as to property in contest between them, and 
has not the means of supporting herself in the meantime, and 
carrying on the litigation, a Court of Equity, will order an al- 
lowance to be made to her, out of the contested fund, for both 
these purposes. 

The reason is, the necessity of the case. She cannot suo in 
forma pauperis ; and without such allowance she cannot have 
her riglits judicially investigated. 

Unless, then, upon the present showing, the Court is satis- 
fied, beyond any reasonable doubt, that the complainant has not 
even a probable claim to relief in equity, an order will be made 
for the allowance now moved fori The case of Snyder vs. Sny- 
der, 8 Barbour's S. C. Kcp. G24, lays down the rule in as broad 
terms as this. 

In support of complainant's claim her counsel took the fol- 
lowing positions : 

1. This was a French marriage. 

It was solemnised in Paris, before the French constituted m] 
thorities, and according to their forms, which could not have 
been done, unless one at least of the pilrtieai. had his domicil 
there. See Code Nap. art. 63 and 165. It was the husbpnff's 
domicil of origin, and if he eVcr acquired a doiiiicil in the Uni- 
ted States he lost it when he went to France before the mar- 
riage. A vague intention to return to the United States with- 
out reference to any specific time or place of sojourn, would 
not affect the French domicil. But the act of marriage states 
that both parties were domiciliated there, and this is conclu- 
sive. 

Hence the rights of the parties are to bo determined by the 
law of France. 

2. The property in possession of the parties at the time of 
marriage could only be affected by express contract, or by op- 
eration of law. If affected by neither, the rights remained the 
same as before ; if affected by cither, then the contract or the 
law would show the nature and extent of the change of the 
right of property ; and in any controversy as to that right, the 
contract or the law, as the case may be, must govern. Now, a 
removal of the persons or property to another jurisdiction could 
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not change rights of property thus vested. As to property af- 
terwards acquired in a new residence, it may be different ; the 
law of the jurisdiction in which it is acquired may govern that, 
and the distinction has accordingly been taken. But in this 
case, we contend there haa been no such change of residence, 
or at any rate no new acquisition of property. (See Meigs' 
Rep. 842 ; lb. 620; Stonr's Confl. Laws, § 48, 148-189, 191 ; 
8 Paige, £61-265; 7 B. Slonroe, 188 ; 4 Barbour's S. C. Kep. 
295; 4 lb. 504, 518; 1 Woodb. k Minot, 7; 19 Maine, 298, 
801 ; 8 Ves. 199, note ; 8 Cranch, 258, 885 ; 8 ^\^leaton, 14; 
SMetcalf, 588; lib. 250.) 

8. Under the French Law, where there was no contract as 
to property, on a dissolution of the marriage (although there 
can now be no divorce, so as to enable the parties to marry 
again,) (be wife is entitled to be restored to all her property, 
or at least to half. See Code Napoleon, art. 1887, 1898, 1400, 
1496 ; Story's Confl. Laws, § 180. 

4. This Court will give full effect to the divorce in Tennes- 
see, as much as if it had been granted in this Ssate, and the de- 
cree will be conclusive of the facts found. See 7 Ohio Rep., 
Pt. n., 282; 10 lb. 27 ; 2 Blackford, 407 ; Page on Divorce, 
856. 

5. There can be no doubt of the jurisdiction of this Court, 
to carry out the law of France as nearly as may be. See 8 
Paige, 261, 270 ; 8 Johns. CL Rep. 190, 211 ; 6 Barbour's 8. 
C. 498 ; 7 lb. 226 ; 2 Sandford's Ch. Rep. 38. 

6. But without reference to the French laws, this Court can 

grant relief^ in the shape of alimony under the Ohio statutes, 
ee Swan's Sut 294, § 7 ; 44 Ohio L. 115. For although a 
previous residence is necessary in applying for a divorce, it is 
not in applying for alimony. 

7. There is also a general chancery jurisdiction in such cases 
independent of that conferred by statute. See 1 Smedes k 
Marsh. Ch. Rep. 51, 65 ; 4 Hem. k Munf. 507 ; 4 Randolph, 
662 ; 2 B. Monroe, 142 ; 8 Dana, 28 ; 4 Barbour's S. C. Rep. 
297 ; 1 Johns. Ch. Rep. 864. 

8. In order to decree alimony, pendente UUy it is only ne- 
oessary to present a probable case, one deserving of investiga- 
tion. 1 Johns. Ch. Rep. 109 ; lib. 864 ; 1 Barbour's S. C. 
430 ; 8 B. Monroe, 496 ; 2 lb. 145 ; 8 Barbour's S. C. Rep. 
624. 

9. As to the deed of trust of September 17, 1847, it is void 
because executed with a view to a separation. See Code Na- 
poleon, art. 1448 ; 7 Yerger, 288 ; 7 B. Monroe, 188 ; 4 Dana 
141 ; 4 Johns. Ch. Rep. 601; 4 Paige, 516 ; 5 lb. 509. 

10. The two deeds of the Dundee property and of the Nash- 
oba property, are void because procured by coercion, and under 
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a misapprehension of legal rights. See 11 Ohio, 480, 483 ; 2 
Barbour, Ch. Rep. 500 ; 9 Conn. 114 ; 7 Paige, 187 ; 4 Ohio, 
358, 365. 

11. The deed of the Nashoba property is also void, on ac- 
count of defective execution. It has no seal or acknoTrledge- 
ment according to the law of Tennessee. 1 Yergcr, 429. 

12. This deed is also rightfully withheld by complainant in 
self-defence. But she has now placed it in the custody of the 
court, and subject to the final decree in this case. 

Counsel for respondents took the following positions : 

1. Authorities cit^ wainst the motion for injunction and 
receiver. 5 Daniel's Ch. Pr. 407, 408, 410, 427, 429 ; 1 Smith 
Ch. Pr. 560, 696, 628, 629 ; 2 Story's Eq. Jurisp. § 907, 908 ; 
King vs. King, 6 Vesey, 172; Leadworth vs. Edwards, 8 Ve- 
sey, 46 ; Kniffht vs. Duplesir, 1 lb. 824 ; Harding vs. Glenn, 
18 lb. 281 ; Howard vs. Papera, 1 Madd. R. 142. 

2. Attawanee. The defendants contended that an allowance 
could not be made, either, 1. As Alimony ; or, 2. As an exer- 
cise of chanoery jurisdiction. 

I. Alimony. The defendants contended that an allowance 
of alimony was the enforcement of the merely conjugal, person- 
al rights and duties of the married parties, and that the case, 
so far as their object was concerned^ should be considered and 
decided as a distinct case, wholly independent of that made by 
the bill, addressed to the court as a court of chancery ; and that 
the court could not decree alimony now, or at the hearing. 

First. Because the court had no jurisdiction ; in support of 
which, the following reasonci and authorities were adduced : . 

1. The petitioner had not acquired a year's residence as te- 
quired by statute : and it was argued that there was no differ- 
ence between a petition for divorce, and a petition for alimony 
alone. Stonr on the Confl. of Laws, § 200, 208, 204, 214, 215, 
216, 217, 218, 226, 280; Swan's Statutes, p. 294, sec. 7; 
McCartly^ vs. Decain, 2 Russ. ft Mylne, 614, 6^0 ; Ma^uire 
TS. Mt^uire, 7 Dana 186 ; Person vs. Person, 2 Russ. ft Mylne 
614 ; tiackson vs. Jackson, 1 Johns. R. 481 ; Piatt vs. Piatt, 9 
Ohio Rep. 87. 

2. The petitioner, pending the proceeding here, had obtain- 
ed a decree of divorce vinculo matrimonii^ in Tennessee ; and 
was not now a wife, so as to be entitled, on principle and au- 
thority, to apply for alimony. And it was contended that the 
defence to these proceedings, furnished by that decree, opera- 
ting like a defence, by way^ of plea puis datrien continuance 
at law, was equally conclusive under our statute, and upon gen- 
eral principle. Piatt vs. Piatt, 9 Ohio Rep. 87 ; Cooper vs. 
Cooper, Part 2, Ohio Rep. vol. 7, p. 288 ; Cooke vs. Cooke, 1 
Barb* Ch. Bep. 689: Meehan vs. Mfchan, 2 Barb. Sup. Ct. 
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Rep. o77; Dean tt.. Richmond, 6 Pick. 461; and citine also 
4 Mctcalf, Mass. R. 303 ; 4 Rawle, Rep. Penn. 182; 2 Serg. 
k Rawle, 491 ; 4 Mass. R. 99 ; 2 Enapp. Rep. 226 ; 1 Blackf. 
Ind. Hep. 364; 2 Vesey, Jr., 865; 1 Smedes & Marsh. Ch. 
Rep. Jliss. 61. 

But if the court should be of opinion that it had jurisdiction, 
then it Tvas contended that a case wa^ not made for its exercise. 

1. Because the petitioner appeared to have the means of sup- 
port, independently of the husband. This point was argued on 
the evidence, and the follomnc authorities : Worden vs. Wor- 
den, 8 Edw. N. T. Ch. Rep. W^ ; Logan vs. Logan, 2B. Mon. 
149 ; Butler vs. Butler 4 Litt. 205 ; Barlett vs. Bartlett, 4 
Porter's Rep. 887. 

2. Because the separation of the parties was by the act of the 
petitioner ; and it did not appear, and was not denied, that she 
was abandoned by her husband, and it was denied also that the 
decree in Tennessee was evidence to prove an abandonment. 
Unley vs. Finley, 9 Pana, Rep. 52 ; Butler vs. Butler, 4 Litt. 
205. 

8. Because, as the sole object of the suit was alimony, it was 
the duty of the court to inquire whether the petitioner could ob- 
tain a decree at the hearing, and to refuse an allowance if she 
wiis the party in fault ; altnough it was admitted that if she 
were seeking a divorce also, the allowance might, in the exer- 
cise of the cQscretion of the court, be made, even if it seemed 
probable that she would fail at the hearing. And it was con- 
tended that, in point of fact, she was the party in fault. Bissell 
vs. Bissell, 1 Barb. Sup. Ct. Rep. 430 ; 1 lb. 64; 8 lb. 624 ; 9 
Dana, 52 ; 7 B. Mon. 424 ; 8 lb. 124. 

Second. It was claimed that the court, as a court of chan- 
cery, could not allow alimony in any case. 

1. The grant of express power to allow alimony in certain 
cases, is a prohibition against the exercise of the same power in 
other cases ; and if any impediment exists to its exercise, under 
the statute, that obstacle cannot be removed by supponng the 
ease merely to appertain to the chancery junsdiction of the 
court. 

2. Alimony is not a subject of chancery jurisdiction. Olin 
vs. Hungerford, 10 Ohio Rep. 270 ; 1 Story Eq. Jurisp. § 1422, 
1423 ; 2 Chitty Gen. fr. 485, 462 ; 1 Fonb. Eq. book 1, chap. 
2, sec. 6, p. 98 ; 1 Bl. Com. 441 ; Prather vs. Prather, 4 Dcs- 
saus. Rep. 88 ; Julieneaux vs. Julieneaux, 2 lb. 45. 

8. Considering the case apart from the demands of the peti- 
tioner, as wife, and as involving only her rights as the claimant 
of the property in controversy, it was denied by the defendant, 
that the court had any power, pendente lite^ to order money to 
be paid to one of the adverse parties by the other. Aiid if 
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this could be done in anj ease, it conld opij be properly done 
irhile tbe relation- of husband and irife snbsistea between the 
parties, and in a case in which the court should at the same 
time pronounce upon the rights of the parties. It was denied 
that tne complainant had any claim to relief in a court of equi- 
ty ; and the argumenti on this part of the case, consisted in a 
reply to the grounds taken by tbe counsel frar the petitioner, 
which was as follows : 

I. It was claimed by the counsel for the complainant, that 
the case should be fforemed by the French law ; and that by 
that she was entitled, on a dissolution of the marriage, to a res- 
toration of aU the property owned by her at the time of the 
marriage. To which the defendants answered : 

1. That the trust-deed of September 17, 1847, was, so far as 
the daughter was concerned, a proper and valid exercise, under 
the French law, of the administratiye powers of the husband. 

2. That, under that law, the property of the community could 
not be divided, until the community should, by some means, be 
lawfully ^ssolved, and that such dissolution had not taken 
place. That the divorce in Tennessee did not work a dissolu- 
tion, because, when the marriage was celebrated, the laws of 
France did not authorise a divorce; that the cause for which 
that divorce was professedly pronounced, was not such as would 
lead to a judicial separation of persons under the French cpde, 
and that, in point of fact, no such cause was made out by the 
proof. 

8. And that even if the commxmity, claimed to have existed 
under the French code, covM be considered as dissolved, so 
that the property cf the parties could be divided, the mode of 
division would be by moieties. 

n. It was deniea, however, by the defendants, that the laws 
of the place of the marriage could be applied. 

1. Because the law of the place of the marriage is areal (and 
Hot a personal) law, having no extra-territorial force, and not 
forming a part of the contract. Stoiy's Confl. L. § 168, 171, 
175, 176, 186 ; Ordionaux v. Ray, 2 Sandf. Ch. Rep. 88 ; Le- 
britton vs. Nouchet, 8 Martin, La. Rep. 60 ; Saul vs. His Cred- 
itors, 17 Martixk Rep. 698 ; Beard vs. Base, 7 B. Mon. Rep. 
18. 

2. Because the actual domicil of the parties, at the time of the 
marriage, was not in France, but in the United States, in con- 
templation of which, the marriage, which was celebrated while 
the parties were th transUuy was contracted. Story on Confl. 
of Laws, § 41, 44, 45, 46, 47, 48, 175, 176 ; Ford's creditors, 14 
Martin's Rep. 578 ; Story on Confl. of L.§ 160, 168, 166,168, 
174,192,194,196,198. 

S. The parties, after the marriage, removed to the State of 
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Ohlo^ and during th^ residence there, bj nrntoal agreement, 
vested their properly in the hndband. Stoiy's Confl. L. § 55, 
56, 59, 69, 102, 108; Male tb. fioberts, 8 Eap. Bep. 68; 
Thompson vs. Ketchmn, 8 J6taL Rep. 189. 

III. It was daimed by the connad tat the eomplainant, that 
she was entitled to relief nnder the act to amend the act in re* 
lation to divorce and alunonj, passed March 2, 1846. Ohio 
Laws, voL 44, p. 115. This proposition iras denied, on the 
ground: 

1. That the case made coold not be brooght irithin the pro- 
visions of that act ; 

2. That the act was not in terms retroq^ectiTe; and, 

8. That if the act was intended to be retrospective, it was 
void, becaose property rights, acquired by marriaM, are pro- 
tected by the provision contained m the Federal Constitution, 
against State legislaticm, to inmdr the oblintion of contracts. 
Lefevre vs. Lefevre, 10 Barr, Penn. Bep. &05; McLellan vs. 
Nelson, 27 Mune, 129; Swift vs. Lace, 27 lb. 285; Snyder 
vs. Snyder, 8 Barb. Sup. C. Bep. 621 ; Holmes vs. Holmes, 4 
lb. 295. 

• lY. The general equity of the case was denied on all the 
grounds claimed by complainant. 

As to the nroperty embraced by the trust-deed ; it was con* 
tended that tnis property behmged to the husban^ in his mari- 
tal right, having been reduced to possession by him, and that it 
could not be subjected to the eauity of the wire tea settlement. 
TJdall vs. Kenney et al., 5 Johns. Oh. Bep. 464; Same case, 
8 Cowen, Bep. 590; Huber vs. Hnber, 10 Ohio Bep. 871; 
RamsdeU vs. Orai^ull, 9 lb. 197; Dixon vs. Dixon, 18 lb. 
113 ; Bogue vs. Erebs, 6 Harr. k John. 87, and numerous 
other cases. 

2. It was denied ihat, in pdnt of fitct, the marital riffhts of 
the husband were ac(]^uiied in a manner which would enable the 
court to raise a tmstm faviur of complainant. 

8. And the evidence was revieweo, to show that none of the 
allegations of fraud, made by the complainant, were sustained. 

4. And it was contended that the settlement of the proj^erty 
of the parties, by and in pursuance of the trust-deed, was m it- 
self just and reasonable, and substantially in pursuance of their 
understanding lonff previously existing ; and especially that it 
was essential^ sum as had been desired by the complainant 
herself. 

Judge Wahdest delivered the following opinion: 

'^ This is a singular case, llie record will embody the his- 
tory of two lives, the portraiture of at least two marked and in- 
teresting characters, and the story of many important events. 
The bill, the answers, the correspondence, are a volume of mor- 
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al lessons; the arrament would make a book^ a raloable book, 
of equity jurispruaenoe. 

^^ I sball neyer forget those mornings in the law library, those 
arguments, those studies, those eloquent appeals to enlightened 
thought and exalted feeling. All the questions were held up 
to view in every possible light ; never, indeed, were such ques- 
tions more dearly elucidated. And if, in the course of this 
opinion, many of the points in that almost perfect argument of 
counsel, on both sides, are really untouched, and apparently 
unnoticed, it will certainly not be because any one of tnem has 
failed to engage my attention. 

^^ I have carefully considered all the arguments of counsel, 
and earnestly endeavored to do justice between these parties. 

^^ And now, after advisement, which has occupied every mo- 
ment of the time left me by the pressure of public duties, and 
the painful interruptions of domestic afflictions, I venture to pro- 
nounce the opinion I have formed. 

^^ The relief asked by complainant is, I think, in the nature 
of alimony. At least, the structure of the bill is such, that 
whatever relief may be appropriate, the pleader evidently con- 
templates that relief, as a consequence of the divorce, which the 
petitioner declared her intention to seek in the proper court, 
pending the proceedings in this. 

^^Begarding the bill as one for alimony, the counsel for re- 
spondent has ably and ingeniously argued that this court is 
without jurisdiction, to allow such relief to a resident of Ten- 
nessee. We do not so understand the law. There are good 
reasons why it should not be so construed. First, because such 
^ strict and restrictive construction would confer on this court 
a cripped jurisdiction, and ou^ht only to be adopted upoii con- 
viction that the language will not bear a construction more fa- 
vorable to the complete administration of justice, and morehar- 
pionious with the objects of the legislation to wluch it belongs. 

^^ We are inclined to the opinion that alimony, in Ohio, can 
only be allowed for the causes pointed out in the statute ; but 
if we resort to the strict construction adopted by counsel, we 
shall not luve reason to restrict the remedy as claimed. The 
language so construed, occurs in the seventh section of the Di- 
vorce Act. What is meant by "cases aforesaid?" If we do 
not apply it to the/r^ section, to which shall it apply? To the 
second ? That provides for applications for divorce. Now, how 
can a case in which the wife asks for alimony aloncy be a ^ case 
aforesaid' (in which divorce is asked)? Nor is the application 
of the phrase more appropriate to the sixth section, which pro- 
vides for residence as to alimony. In fact, every other section 
of the statute, except the firsts relates to applications for divor- 
ces, or the acts and proceedings of courts upon them ; and al- 
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tLongh thai first section defines tbe causes of divorce, it is tlic 
onlr one -rhich can furnish the * cases aforesaid,' in which it 
can he said that the petitioner prays for alimony alone. And 
if we go to the next section, which provides * that the wife shall 
file her petition under the provisions of this act, praying for a 
divorce from her husband, the residence of her husband shall 
not be so construed as to preclude her from any of the provi- 
sions of this act,' we shall find additional suggestions for doubt- 
ing the coiTectness of the restrictive construction. It is claimed 
that the common rule, that the residence of the wife follows that 
of the husband, applies to a case of divorce, and yet that the 
destitute wife cannot follow her husband into the Courts, where 
alone her wants can be supplied, I think the operation of the 
words * cases aforesaid,' is to furnish the courts with the cans- 
es for which alimony may be allowed. 

" And I am the more inclined to such an opinion, as regard- 
ing the illustration of the diflBculty attending the opposite doc- 
trine yielded by the very case before us. The complainant de- 
clares that she will, pending these proceedings, seelc a divorce 
in Tennessee, and will thereupon ask such decree as to her 
rights, as she would be entitled to under the French code ; that 
is, she asks alimony, and, as the rule for granting that, she ap- 
peals to the French code. Treating the case as one for alimo- 
ny, it is clear that she can only haVe full relief in this court ; 
and it would be strange, if she must first have her decree for ali- 
mony in Tennessee, and then come into a court of law or chan- 
cery in Ohio, for the purpose of enforcing that decree. 

^' But it is next objected, that the complainant cannot have 
alimony, because she is no longer a married woman. This is 
not the law in Ohio, notwithstanding the former opinion of com- 
plainant's counsel. Strictly, it is not law anywhere; for the 
sentence of divorce always precedes that of alimony, when both 
are sought by the same process. It is enough, however, that 
when the complainant filed her bill, she was a married woman, 
and that she is now merely asking a clear legal consequence of 
a divorce, obtained, pending these very proceedings, and with 
strict reference to them. 

" The next objection is, that if the jurisdiction is estabtished, 
the complainant has no merits. Let us examine this part of the 
case. 

" As I have already said, or intimated, if the complainant 
has made out none of the causes, specified in the first section of 
the divorce act, she can have no relief in the nature of alimony, 
using that term according to the common definition, and exclu- 
ding, for the present, all idea of alimony, pendente lite. 

" But I am clearly of opinion that she has suflSciently and 
satisfactorily proved at least 07ie of those causes. The words 
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^ gross neglect of duty/ are not employed, but such is the sub- 
stance of the allegation^ and such is the effect of the decree, di- 
vorcing the parties, pronounced by the Tennessee courts. True, 
vre are here met with the difiScuIty, that the French law does 
not allow divorces. But the complainant does not lose her rights 
under the French law, because she has been divorced : all that 
can be said is, that the divorce is not, as a divorce, a title to 
such a restoration of property as claimed by her. In her bill, 
she states cause for divorce, substantially ; and she there inti- 
mates that when she shall have acquired the rieht to sue in a 
Tennessee court for such relief, she will there ask for a divorce. 
Having been divorced pending this proceeding, she now de- 
mands alimony, and claims as such alimony the enforcement of 
her riehts under the French code. Now, her claims under the 
French code depend upon the question, whether there has been,, 
such a cause for the divorce in Tennessee, as would, under the 
French code, have supported a divorce for cause determinate. 
So that, although she ma^ be entitled to alimony, she ma^ still 
not be entitled to such alimony as would defeat the operation of 
the French law, if we shall find that the law of the place of the 
marriage contract governs us in this case. Let us examine, 
then, wliether the law of Ohio, or the law of France, is to fur- 
nish us with the rules for ascertaining these parties' rights. 

^^ In the condition in which I am now placed, I cannot so 
fuU^ state the reasons for the opinion I have formed on this 
subject, as in other circumstances I would be disposed to do. 
Without reviewing the authorities in this place, and confessing 
that attentive consideration of the case cited has not entirely 
relieved my mind of doubt, I venture to state these proposi- 
tions: 

^^ There is a distinction between the construction of ordinary 
contracts and that of the marriage contract, so far as property 
is concerned. 

^^In either case, however, the intention of the parties ought 
to govern in any suit between the partie3 alone, or between 
them and such as have not the protection given to innocent pur- 
chasers or creditors, or the like. 

" Where the parties agree that, notwithstanding any change 
of residence, the property acquisitions shall be governed by the 
laws of the State where they marry, that agreement ought to 
be respected in the settlement of all questions between the par- 
ties, and in all courtSy unless the rights of innocent creditors or 
purchasers would thereby be affected, or unless such would con- 
travene the laws or policy of the State in which such relief is 
sought. 

" The parties may so agree, not only by written articles, but 
by merely verbal or implied contract. 
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^^In the absence of such written articles, yerbal agrcemcDt, 
or implied contract^ the mere fact of marrying in one country 
fui-nishes no preftumption that the parties agree to govern all 
their property acquisitions by the law of that placoi irrespective 
of all changes of domicil. 

'' Upon the question of fact^ whether there was any such 
agreement, it is admitted that there were no written articles of 
such a contracti and, nnder the rules of law which I understood 
to govern allegations and denials in a chancery cause, I have 
no procf, which can now he considered, that the parties had 
any agreement on the subject. It iapoisibUj however, that the 
complainant may prove what she claims on this subject, and the 
only effect of its being for the present unproved, is to leave for 
future determination the question whether, supposing the plain- 
tiff entitled to alimony, the French code or the common law is 
to be regarded in determining the relations of the parties as to 
their property. In this state of uncertainty I find it unneces- 
sary to express any opinion I have formed as to the settlement 
of property questions under the foreign law, in cases like this. 

^^ I am equally relieved in the question, whether the com- 
plainant has merits requiring the allowance of alimony as aeon- 
sequence of her divorce. The decree of the Tennessee court 
finds such facts as prove the existence of one of the causes for 
alimony known to our law, viz: gross neglect of duty. Happy 
I esteem myself, in being thus discharged of the most delicate 
and difficult task that could be imposed upon any court. 

^' We have, as I have said, been called upon in this strange 
case to review the history of two lives, and the opening of an- 
other. Two lives that are closing in suffering and sorrow ; an- 
other, the happiness once of the others, the solicitude now of 
both! We have been looking upon a fearful picture, and I 
breathe freely once more, when 1 become certain that it is not 
my painful duty to copy such a portraiture of broken ambition, 
disappointed hope, ana lost happiness. I congratulate myself 
that I am released from the responsibility of saying what demon 
it was that turned all this love to hate, and their home into 
hell ; I dare not say, if I had to meet such a responsibility, 
whether the picture painted by either parW, would be such a 
one as I should draw, in the light supplied by the history of 
those sorrows, contained in the evidence before me. 

^' I hasten to dispose of the remaining questions. It is said 
the complainant, though she may in the final decree be entitled 
to alimony, ought not to have any allowance pending these pro- 
ceedings, because she is now freed from the disability of cover- 
ture. We do not think that a good reason for refusing the al- 
lowance ; she was married when she filed the bill ; she is aged 
and infirm ; she is as much entitled to support and maintenance 
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noTT as she /will be on the final hearing. It is further objected 
to the allowance, pendente litej that she has already the means 
of living decently and comfortably. We do not find so from 
the testimony. I am of opinion, that looking to all the circum- 
stances of the case, I could not do better than fb direct pay- 
ments analogous to those provided in the trust-deed. Tne 
respondents can hardly object to such a course, for such in sub- 
stance is their own arrangement; and the only difficulty sug- 
gested is that the trustee, as $uch, and upon his own responsi- 
biUty, cannot make payment until the complainant surrenders 
the deed to the Nashoba estate. From this difficulty, the order 
here made will relieve him, for it will be as alimony^ and not as 
money paid under the trust-deed, that he will deliver to the 
complainant sums equal to her provision in the trust-deed. 

^^ We here intimate no opinion as to the force of the trust- 
deed^ . The parties stand, in allegations and proof, so opposed, 
that it would ^e wrong now to settle that question. Kor shall 
I make any order, for the present, as to the delivery of the 
Kashobadeed; that will depend upon the disposition of the 
trust-deed. . 

^^ I have not found it necessary to decide upon the case, con- 
sidered as one in which the husoand is trustee for his wife. — 
That is also a part of the case in which the bill and answer are 
at issue, and the proof does not yet satisfactorily appear. But 
here also the complainant has probable cause to litigate, and 
here also Z find reasons for making such an allowance as I have 
already intimated I should direct. 
. "Briefly, then, lam satisfied that this court has jurisdiction 
of the case, first, as one of alimony ; and, secondly, as one of 
the nature just indicated. I am further satisfied that she has 
probable catfse to litigate with her husband on either of these 
questions, and I allow her alimony, pendente lite, and till furth- 
er order, in sums analogous to those provided in the trust-deed ; 
thus relieving the trustee from any possible difficulty of paying 
under that deed, until he has secured the Nashoba conveyance, 
and postponing the determination of all other questions until 
full proof and further advisement. 

" I cannot see any necessity for either injunction or receiver 
at present, except so far as counsel appear, to have agreed. 

" An order may be drawn for my signature in accordance 
with this opinion." 

Note. — The Court ordered $S00 to be paid to complainant now ; one-third 
of the income of the property here to bo paid quarterly hereafler, and a coun- 
sel fco of $800 on eaeh side. 
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Conflict of LaTTS- 

FEDERAL AND STATE SOTEREIGNTT. 
Opinion of Charlen B. Ooodrich^ Esq. 

We haye.been fayored with the following copy of the opinion 
of Mr. Goodrich. It is well worth preserving, as an able ex- 
position of the views of a learned and thoroTighly read lawyer, 
upon a law question of great importance. — Bo$ton 31. L* Rep. 

Case Stated.-^^^ Thomas Simms, said to be a fugitive from 
service or labor, due to a citizen of the State of Georgia, is now 
in the actual custody of Charles Devens, marshal of the United 
States, by virtue of an order or warrant issued by a commis- 
sioner of the United States, upon the application of the party, 
by his agent, to which the service is s^jtid to bo due. He is also 
in the custody of said Devens, under and by virtue of an order 
or warrant issued by a commissioner of the United States, found- 
ed upon a complaint against Simms, for an alleged criminal of- 
fence against the laws of the United States.'' 

Questions Proposed. — " 1st. Has the sheriff of Suffolk coun- 
ty, a State <^cer, by himself or deputy, a legal right, by vir- 
tue of process, civil or criminal, issued by and under the author- 
ity of the Commonwealth of Massachusetts, to arrest and take 
the said Sims, from the custody of said JDevens, against his 
consent, and for that purpose use such, force as may be requi- 
site to accomplish sucn seizure ? 

^' 2d. Suppose the criminal process in the hands of Devens 
shall be released, abandoned, or in any manner become inoper- 
ative, — the said Devens retaining the said Sims under tbe.pro- 
cess by which he holds him as ap alleged fugitive,^ias the 
sheriff or his deputy, in such event, by virtue of State process, 
civil or criminal, a legal right to seize said Sims, and to use 
such force as may be adequate to divest the custody of said De- 
vens? 

Opinion. — "I have examined . and carefully considered the 
two questions upon which an opinion is asked. I have no hesi- 
tation or doubt, in relation to the IaT7 applicable to the case 
stated in either aspect exhibited. The sheriff has no legal riglit 
or r.Tithoritv to divest the custody of the marshal of the United 
States, against his consent, under the state of facts presented 
in cither of the questions proposed. If such attempt to use 
force ihoukl be made by the sheriff, it will be the right and du- 
tv of ihe marshal to resist, at all hazards, and the processes in 
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the hands of the sheriff will afford him no protection for any 
consequence which may result from snch a conflict of force. I 
suppose any person, even slightly conversant with the principles 
of jurisprudence, would readUy answer the first inquiry as I 
have answered it. The solution of the second question is equal- 
Iv simple and clear, as is that of the first. Upon this, howeyer, 
I am aware, a different opinion has been expressed by gentle- 
men of the legal profession, basing their opinion upon an as- 
sumption, that criminal process will defeat and override dvil 
process. I will, therefore, state some of the reasons of my 
opinion upon the second question. The inquiry which results 
from the case stated, in its second supposed aspect, is not wheth- 
er criminal process is paramount to civil process. It is whether 
the Commonwealth of Massachusetts can, by force, legally and 
rightfully dispossess the United States of a person of which the 
United States, by its officers, onderits laws, has actual custody 
and possession. It is distincUv a Question of sovereignty. The 
use or purpose to which the United States, the sovereignty in 
actual possession, may desire to devote the person which is in 
such possession, the use or purpose to which the Commonwealth 
of Massachusetts may design to appropriate the person, when 
the Commonwealth shall have obtainea the same, are collateral 
and immaterial matters, when discussing the question whether 
the Commonwealth, by its officers, may legally use force to ac- 
quire the possession. 

^^ The use and purpose of Massachusetts must be deferred 
until the use -and purpose of the United States shall, in some 
legal manner, be compensated, satisfied or released ; or until 
some judicial tribunal, having authority in the premises, shall 
adjudicate that the claim of Massachusetts is paramount to that 
of the United States, and thereupon stay or release, temporari- 
ly or permanently, as the case may be, the custody of the Uni- 
ted States. The marshal of the United States, in relation to 
process in his hands, civil or criminal, is subject to the action 
and control of the judiciary of the United States, and if the 
Commonwealth of Massachusetts has a title to person or prop- 
erty, in the hands of the marshal, paramount, in a legal view, 
to the title of the marshal, the courts of the United States are 
competent to direct him to deliver the person or property so 
held by him, to those having the paramount title. The result 
at which I have arrived, may be illustrated by a variety of con- 
siderations, by every consideration which can legally be applied 
to the subject of discussion. The ^eat argument, in opposi- 
tion to the view presented, is that criminal process is and must 
be paramount to civil process. It is so when the civil and crim- 
inal processes issue from the same sovereign. The Common- 
wealth of Massachusetts, when it has a person or property in 
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its custody and control, which is liahle to several distinct obli- 
gations, some of a private character, some of a public nature, 
may well say, in conformity with its own laws, to which obliga- 
tion the person or property shall be applied. It may well say 
its civil process shall he merged, suspended, or postponed by its 
criminal process and its exigencies. It cannot say, that the 
sovereignty of the United States, which has once rightfully at- 
tached to person or property, may legally be divested by force. 

*' If the supposed rignt of Massachusetts is paramount, upon 
legal principles, to that of the United States, its remedy is by 
application to the judiciary of the United States, whieh, if the 
assumption of the Commonwealth be well founded in law, will 
direct its o£5cers and those acting under the authority of the 
United States to withdraw. The same result flows from the 
character of the authority which the law reposes in the sheriff. 
His official duties are circumscribed in their exercise to and 
within his legal precinct. The term " precinct," is technical, 
and in the English and in the American law ordinarily means 
a district, or a certain defined territory. This is not its only 
meaning : and in the complex system of government, under 
which Uie American people live, ex neeeMfitate^ must and does 
have a more extensive and a broader import. The precinct of 
the sheri£r, territorially, embraces the county of Suffolk, and in 
some specified cases, not material to the present inquiry,* is ex- 
tended beyond. So the precinct of the marshal of the United 
States embraces the same territory. When the marshal seizes 
person or property, within the territory common to both sover- 
eignties, that of the United States, and of the State, quoad 
such person or property, they are, during the continuance of 
such seizure, without the legal precinct of the sheriff; when the 
sheriff makes the first seiiure, and thereby has possession, the 
same result occurs as to the rights of the marshal. 

^^ So it is a principle well established, that when two jurisdic- 
tions have concurrent authority, the one which is first exercised, 
so as effectually to attach, is no longer concurrent with, but 
becomes and is exclusive of the other. In a single word, ev- 
ery independent sovereignty is the exclusive judge of its own 
powers, and may and must determine the extent thereof, and 
will, so far as legal right is concerned, so determine, until put 
down, not by right, but by force — ^when its independence, its 
Bovereiffuty will cease to exist. The result is therefore irresis- 
tible, that, when the marshal of the United States has a person 
in custody, under process issued by authority of the United 
States, a sheriff of the Commonwealth of Massachusetts, with a 
State process against the same person, cannot, by force, legal- 
ly divest Euch custody for any purpose. Assume that Ike pur- 
pose to be accomplisucd by the State process is of more import- 
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ancc than the puq)ose of the process in the hands of the mar- 
shal, and is paramount thereto, the marshal may entertain a 
different opinion and act upon it. Neither the marshal nor the 
sheriff is charged by law with the responsibility of deciding at 
their peril any such difference of opinion or dispute. The mar- 
shal beinff in possession, has the legal right, until some judicial 
tribunal, having authority in the premises, shall adjudge that 
hb title must yield to some other. These views are sustained 
' by legal and constitutional authority ; they constitute and re- 
sult from the principles upon which our institutions stand, and 
upon which alone they can successfully stand. 

" In a case before the late Mr. Justice Story, The Invincible^ 
2 Gallison, 44, the court say, ^^ The acts done under the au- 
thority of one sovereign can never be subject to the revision of 
thetnbunals of another sovereign." 

** In the United States vs. Peters, 5 Cranch, 115, Chief Jus- 
tice Marshall, in giving the opinion of the court, says, ^^ The 
Legislature of a State cannot annul the judgment, nor deter- 
mine the jurisdiction of the courts of the united States ; if so, 
the constitution becomes a solemn mockery." 

"In Peck vs. Jenness, 7 Howard, 624, 625, the court adju- 
dicate, in conformity with its previous uniform course of deci- 
sion, that the courts of the United States cannot seize upon 
I)roperty in the custody of the officers of a State court, which 
lad rightfully attached. The court in its judgment says, 
*' Where the jurisdiction of a court, and the right of a plaintiff 
to prosecute his suit in it, have once attached, that right cannot 
be arrested or taken away by proceedings in another court. — 
These rules have their foundation not merely in comity, but on 
necessity- For if one may enjoin, the other may retort by in- 
junction, and thus the parties De without remedy ; beinc liable 
to a process for contempt in one, if they dare to proceed in the 
other. Neither can one take property from the custody of the 
other by replevin, or any other process, for this would produce 
a conflict extremely embarrassing to the administration of jus- 
tice. 

'* In Brown vs. Clark, 4 Howard, 4, the court say, " In ca- 
ses of conflicting executions issued out of the Federal and State 
Courts, a priority is given to that under which there is an ac- 
tual seizure of the property first." 

" In Hagan vs. Lucas, 10 Peters, 403, it is said, " Had the 
property remained in the possession of the sheriff, under the 
first levy, it is clear the marshal could not have taken it in ex- 
ecution ; for the property could not be subject to two jurisdic- 
tions at the same time. The first levy, whether it were made 
under Federal or State authority, withdraws the property from 
the reach of the process of the other. Under the State juris- 
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diction, a slicriff haTing executions in hia liaiids,'maylevy on tlic 
same goods ; and where there is no priority on the sale of the 
goods, the proceeds shoold be applied in proportion to the sums 
named in the executions ; and where a sheriff has made a lex'y, 
and afterwards receives executions against the same defendant, 
he may appropriate any snrplos that shall remain after satis- 
fying the first levy, by the order of the court. But the same 
rule does not gorern where the executions, as in the present 
case, issue from different jurisdictions. The marshal may ap- 
ply moneys collected under sereral executions, the same as the 

. sheriff. But this cannot be done as between the marshal and 
the sheriff. A most injurious conflict of jurisdiction would be 
likely often to arise between the Federal and the State courts, 
if the final process of the one could be levied on property which 
had been taken by the process of the other. The marshal or 
the sheriff, as the case may be, by a levy, acquires a special 
property in the goods, and may maintain an action for them. 
But if the same goods may be taken in execution at the same 

rtime by the marshal and the sheriff, does this special property 
vest in the one or the other, or both of them ? No such case 
can exist. Property once levied on remains in the custody of 
the law, and it is not liable to be taken by another execution, 
in the hands of a different office, and especially by an officer 
acting under a different jurisdiction. 

^^ in the case, Ex parte Darr^ 8 Howard, 105, the language 
of the court is decisive : ^* Neither this nor any other court of 
the United States, or Judge thereof^ can issue a habeas carpus 
to bring up a prisoner, wno is in custody under a sentence or 
execution of a State court, for any other purpose than to be used 
as a witness. And it is immaterial whether the imprisonment 
be under civil or criminal process. As the law now stands, an 
indiridual who may be in^Qcted in a Circuit Court for treason 
against the United States^ is beyond the power of Federal 
Courts and Judges, if he be in custody under the authority of a 
State. Dorr is in confinement under the sentence of the Su- 
preme Court of Bhode Island, consequently this court has no 
power to issue a haheas carpus to bring him before it." 

^^ Surge, in his treatise upon the conflict of laws, refming to 
the civil law for his authority, says : '^ It is a fundamental prin- 
ciple essential to the sovereignty of every independent State, 
that no municipal law,. whatever be its nature or object, should, 
j>roprio vigore, extend beyond the limits of that State by which 
it has been established. The limits of its operation are those of 
the authority bv which it is imposed." 

^' Cases in i^undance, decided by State Courts, as well as 
cases decided by the courts of the United States, may be cited 
in consonance with the views which are here presented. The 
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question whether criminal process is paramount to civil, as al- 
ready stated, docs not and cannot arise, in discussing the ques- 
tions proposed. State them in anj and in ererj asp^t in which 
they can be stated, and the result is a question of sover- 
eignty. It is, whether the Commonwealth of Massachusetts 
can legally, by force, put down the Constitution, the Laws, the 
Judiciary of the United States. I have no hesitancy in saying 
it cannot. If Uie marshal of the United States thinks fit to re- 
sist any and every forcible eiTort which may be made, if any 
shall be, to divest him of his custody, even although he hold 
only the fugitive warrant, until he shall be directed to surren- 
der by some judicial tribunal having iurisdiction in the matter, 
no State process can be of any avail to shield or protect him 
who shall this assail the marshal, and, through him, the sover- 
eignty whose process he holds." 



Supreme CJourt of Pennsylvania. 

SALTER 9. BEID. 

Opinion delivered by Coulter, J. 

It is by no means necessary to infringe upon the dictum of 
Chief Justice Gibson, so much relied upon by the defendants 
in error, to wit : that judicial sales extinguish liens, not estates. 
The estate of the ground landlord who had never manifested 
it by suitable means, was not properly extinguished by the first 
judicial sale on a judgment for municipal charges in this as- 
pect of the case, but he was estopped from asserting it by his 
own negligence, even on the ground taken by the counsel for 
defendant in error, to wit : that the recording acts were made 
onley for the benefit of subsequent purchasers and mortga- 
gees ; the purchaser in this case would be protected, for he pur- 
chased witnout the least notice of the existence of the estate in 
the ground landlord, or opportunity of notice or knowledge. 
This the ground landlord, by omitting to put his deed on record, 
and neglecting to give notice of his title at the public sale, per- 
mitted; and in fact invited the purchaser to give full value. 

The principle runs through the whole system of our record- 
ing acts, that the object is to give public notice in whom the 
title resides, so that no one may be defrauded by deceptive ap- 
pearances of title. He that would not speak when justice and 
the law requires him to speak, must thereafter be silent when 
prompted by his own interest merely. The Recording Law, 
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like all oilier pablic laws, are intended for the benefit and seco- 
ritj of tbe people generally. But I may add, that those laws 
for the eoUoction of mnnioipal eharges for the pnrpoee of ini- 
proving the property, would seem to contemplate and authorize 
a proceeding in rem against the property itself, and in fact 
would bind and eonehuU aU penom eaneemedj 5th sec of act 
of 23d January, 1849, and the previous statutes on the subject. 

The case of Irvin vs. The Bank at the United States, by 
whichit^ was ruled that a tax sale of unseated land did not de- 
stroy or extinguish a ground rent (for taxes) does not infringe 
thn view of the case* The reason there given by the court was 
that both estates were liable to taxation, and were both known, 
and that it was only the estate and interest of the tenant in fee 
that was taxed and sold. All right. But here the whole inter- 
est is taxed for municipal charges ; and the interest of the 
ground landlord has never been made separately liable to such 
charges. The case therefore on which so much reliuice was 
placed below, does not seem applicable. 

The other ground on which the defendant in error relies, can- 
not be sustained when the administrator of the tenant in fee 
confessed judgment for arrears of ground rent, which had been 
running for a long time previous to the death of decedant, and 
which had been almost entirely extinguished by the judicial sale. 
He did tnat which only bound the estate of decedent and him- 
self, but which did not bind the estate of the purchaser at sher- 
iff 's sale which divested the estate cf Bied before his deadi. — 
At this sale Salter gave notice of his title. I know not with 
what view thejudgment was confessed and prosecuted, nor is 
it material. This, however, is certain, that the purchaser al 
the judicial sale was not affected by it, being no party and nev- 
er having received notice as terre tenant, or otherwise. It lies 
at the bottom of all jurisprudence, that no man shall loose his 
property without a hearing or an opportunity of being heard. 

Judgment reversed and a venire de novo awarded. 
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For Ike Ammktm Law JoimaL 

Wharton's Precedents of Indictments 

^ For breaking and entering a eloee and cnUing down a tree 
under the Penneylvania act.** 

^ That D. B. and J. L, Ac, on, kc.y at, Ac, into a oertun 
doee of the honorable J. H., Esq., aitnate in the towfiahip of 
Lancaster, and in and upon the possession of the said J.'H., 
Bsq., into which the said D. B. and J. I. had not the leral right 
of entrj, did enter, and one oak tree of the said J. U., then 
and there growing, then and there did cut, [ — *-— 1 contrary, 
Ac., and against, ftc„ (conclude as in book 1. chap. 3.)"* 

This form is copied verbatim et punctuatim^ with the excep- 
tion of the vacant brackets, from Wharton's Precedents of In- 
dictments 228-4. It would probably be good as an indictment 
at common law, for a trespass. Idem 218. But it is believed 
to be sadly deficient as an indictment for catting timber trees 
under the act of 29th March, 1824. Purdon 1117. It is a gen- 
eral rule that the special matter of the whole fact should be set 
forth in the indictment, with such certainty, that the offence may 
judicially appear to the court. Wharton's Crim. Law, 78. The 
omission of any fact or circumstance necessary to constitute the 
offence will be fatal. Idem. The description of the offence 
must be technically exact. Idem 79, In an indictment upon 
a penal statute the prosecutor must set forth every fact that is 
necessary to bring the case within the statute. Wharton's Pre- 
cedents 164. 

*^ Knowing the same to be growing upon the lands of another 
person." This is the language of the statute, and is apart of the 



^This form of indictment wts in ose in Lancaster conntj before tlie act of 
29 Marcli, 1824, and conTictions were sustained nnder it bj the sabordinate 
courts for cutting timber opon the Hamilton Estate. If our recollection genres 
us, the same form is to be found in a manuscript book of precedents former] j 
owned by an Attorney General of much distinction. Through these sources 
we are not surprised that the form found its way into Wharton's Precedents^ a 
work which we esteem of great value. But it is important that an error so 
Tital as that pointed out by our intelligent and able correspondent should be 
made known to the professioa. [Ed. Ax. Law Java. 
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description of the offence of catting timber under the act of 
1824. Knowledge of the &ct that the timber cut was growmg 
upon the land of some oth^ person than the defendant^ ia a 
constituent element of the offence described in the statute. The 
indictment^ therefore, should follow the language of the statute, 
and expressly charge the described offence on the defendant, or 
it will be defectiYC, Wharton's Crim. Law, 91. It is necessa- 
ry, also, that the defendant should be brought within all the 
material words of the statute ; for nothing can be taken by in- 
tendment. Idem. The statute must be strictly pursued. Idem 
92. A defect in the description of a statutory offence will not 
be aided l>y verdict ; nor will the conclusion centra formantia- 
tvti cure it. Idem 93. 

'^ It shall be sufficient to oonrict the offender that he knew 
the lands on which the said tree or trees were growing did not 
belong to him, or to any person by whom he was authorised." 
Sec 11th act 1888, Purd<ni 701. This act prescribed a new 
rule of eyidence only — not of indictments. 1st Amer. Law 
Jour., 419. The statute of Frauds, in like manner, introduced 
a new rule of evidence, but not of pleading. Oould's PL 191. 
Knowledge and intent, when material, must be shown by the 
prosecutor. Wharton's Grim. Law, 168. If knowledge and 
intent are ever material, it must certainly be when they enter 
into the statutory description of the offence. And whenever it 
is necessary for the prosecutor to show knowledge and intent, 
it is, of course, necessary for him to make an allegation to that 
effect ; for no material fact can be legally proven which is not 
alleged. Gould's PL 178. The rule that the dOegata tsApro- 
haJta must agree^ has, at least, as Xew exceptions in criminal as 
in civil actions. 

Let the following be inserted in the vacant brackets, and the 
form will then resemble in its material averments, the* indict- 
ment recently sustained by the Supreme Court, in Moyer vs. 
Com*th, 7th Barr 439: [dawn and felly (Aey, the said defend- 
ant$ weU knowing thesaid oak tree to be growing on the landof 
the $aid J. H.y and that the land on which the %aid oak tree 
wa$ growing did not belong to them^ the said defendants^ or 
either ofthem^ or to any person by whom they^ or either of 
them were authorized.'\ 
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It is a nigalar fitot that Mr. Wharton does not say a word, 
either in his Criminal Law, or his Precedents of Indictments, 
on the subject of sedoction nnder the act of 19th April, 1848, 
Pardon 1062, notwithstanding there are but few counties in the 
Commonwealth in which indictments under that act hare not 
been found* 0. H. B. 

EbenAurg. 



Misoellaneons. 

DiATH OF JuBOi Woodbury. — ^We aregriered to be obliged 
to reourd the decease of the Hon. Levi Woodbury, one of the 
Associate Justices of the Supreme Court of the United States. 
He died at his residence in Portsmouth, N. H., on the 7th Sep- 
tember, after a short illness, which his constitution, overworked 
by incessant judicial labor, could not resist. He was appointed 
a Justice of the Supreme Court in 1845, upon the death of 
Judffe Story, and has since dcYoted himself unsparingly to the 
discharge of his official labors. His extended and ripe expeii- 
ence as a public man, and his exalted position as a Judge, make 
his death a public loss. 



Thk Appointment of Mr. Curtis. — It is with extreme sat- 
isfaction that we announce the appointment of Mr. Benjamin R. 
Curtis, of Boston, to the place on the bench of the Supreme 
Court, made racant by the death of Judge Woodbury. The 
fame of a great lawyer in our country, of one, we mean, who 
devotes himself exclusirely to the practice of his profession, is 
local, and, to a certain extent, confined to the bar of his own 
State, very few of our ablest lawyers enter the halls of Con- 
gress, or mingle at all in political strife; nor can professional 
men at our remove from Washington, attend frequently on the 
Supreme Court of the United States, without making too great 
a sacrifice of local business. Mr. Curtis, in particular, having 
having but little taste for political life, and finding his whole 
senrices demanded by the business of our own courts, has not 
acquired a national reputation in the manner of feebler men, 
who have apjpeared before the public in a different arena. Nor 
.s there, in the history of his life, any thing striking or remark- 
able. JSom in Watertown in 1809, he graduated at Harvard 
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University in 1829. He passed his novitiate at the Law School 
in Cambridge, and in the office of Wells k Alvord in Oreenfield. 
He was admitted to practice in 1832 <Nr 1883, and commenced 
in Northfield. In 1834, he removed to Boston, and entered 
into a business arrangement with Charles P. Curtis, Esq., whidi 
has continned ever since. Mr. Curtis has been almost ezdn- 
sivelj devoted to his profession, although he has found time for 
the amenities of literature and the pleasures of science, and has 
on two occasions been a member of our Legislature, in each in- 
stance, however, for the purpose of introducing a reform in our 
practice. * He has never been seduced firom ms course, by the 
mistaken ambition for political honors and ephemeral fame. — 
His ruling motive seems to have been a conscientious desire to 
perform the duties of his calling, and to perform them welL — 
With a inind of crreat logical force, with great and varied learn- 
ing in and out of the profession, and with habits of patient in- 
dustry, his success at the bar has been very great. At a re- 
markably early age he stood in the foremost rank, and he has 
maintained his position by universal consent. His manner at 
the bar has always been peculiar. He never played the charl- 
atan — ^he never pretended to more than he felt— 4ie never tore 
a passion in tatters, and he never indulged in rhetorical display ; 
and this last, not from want c{ abili^, for he is said to be of a 
highly imaginative cast of mind, and well versed in literature, 
past and present ; but because his good taste condemned the 
display, and no desire of temporary applause could induce him 
. to *'piay to the pit." Calm, earnest, severely logical, always 
cool, he has pursued the even tenor of his way, and has been 
willing that the success of his efforts should answer for vulgar 
applause. 

His mind is eminently of a judicial cast. For several years 
it has been well understood thai various judicial stations, at dif- 
ferent times, were open to him, and when the present vacancy 
occurred, the question at the bar and in this community was, 
whether he would accept the place, rather than whether it would 
,be offered to hinu Ld the whole course of our experience as 
journalists, we have never known a high judicial appointment 
which has givan more entire satisfaction, in and out of the bar, 
than the present. This is high praise, and somewhat out of our 
usual course. But while we consider it a proud event in any 
man's history, that snch an office should seek him at so early 
an age, we regard it as a most fortunate circumstance, that he 
has consented to devote the rest of his days to dispensinfic jua- 
tice on the highest tribunal in the world. — Boiton Law Rip. 
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Pennsylvania Judiciary. 

The following Judges were elected o&tbe4lh October, 1851. 

SnPRSHE CouBT.-T-Jeremiah 8. Black, Walter H. Lowrie, 
John B. Qibson, Ellis Lewis, Richard Coidter. 

Dtitrtet Court of Philadelphia. — George Sharswood, Pres- 
ident, George M. Stroud and J* L Clark Hare, Associates. 

Dutrict Court of Allegheny/. — ^Walter Forward, President, 
Henry W. Williams, Associate. 

1st District. Philadelphia — Oswald Thompson, President 
Judge. 

2a. Lancaster — Henrj G. Long. 

8d Northampton and Lehigh—Washington McCartney. 

4th Tioga, Potter, M'Eean, Elk, and Clearfield— R. G. 
White. 

5th. Allegheny— Wm. B. M'Clure. 

6th. Erie, Crawford and Warren— John Galbraith. 

7th. Bucks and Montgomery — D. M. Smyser. 

8th. Northumberland, Lycoming^ Centre and Clinton- 
Alexander Jordan. 

9th. Cumberland, Perry and Juniata — James H. Graham. 

10th. Westmoreland, Indiana and Armstrong — J. M. Bur* 
lell. 

11th. Luzerne, Wyoming, Montour and Columbia — John 
N. Conyncham. 

12th. Dauphin and Lebanon — John J. Pearson. 

13th. Bradford, Susquehanna and Sullivan — D. Wilmot. 

14th. Fayette, Washington and Greene — Samuel A. Gill- 
more. 

15th. Chester and Delaware — Townsend Haines. 

16th. Franklin, Bedford, Somerset and Fulton — F. M. 
Kimmell. 

17th. Beaver, Butler, Mercer, and Lawrence — Daniel 
Agnew. 

18th. Venango, Clarion, Jeflferson, Elk and Forrest — John 
C. Knox. 

19th. York and Adams — Robert J. Fisher. 

20th. Mifflin and Union— A. S. Wilson. 

2l8t. Schuylkill— Charles W. Begins. 

22d. Monroe, Pike, Wayne and Carbon — ^N. B. Eldred. 

23d. Berks — J. Pringle Jones. 

24th. Huntingdon, Blair and Cambria — George Taylor. 
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District Court of All^heny County. 

BBOWNv. 8T0HB^«iaL 

1. TherigbtafmoongebiBdad6dimaMfi^iorBaTigiiii«.Aiidtherigiiiii 
IHroteoicd l^ requiring itmOa^ m MotioB, to tCeer dMr of thooe moorod, to 
as not to strike them nor i^iore thea 1^ their tweO. 
,Z* The Tossel moTiiig m«st make use of Om otdiiiary e«re which the safety of 
others ordinarily demands, mider the eireimefinfffii. 

t. With the place of moorage or mode of the fsstftiing of one Teasel, the bmt- 
ing Tossel has nothing to do, wmkos thooe matters enter into the real cause 
of the loss. 

4. The moTing Tossel has a right to pfeaome that the Teasel moored is in 
a condition to bear the ordinaiy risks of the rirer, and to act aeoording^. 

6. If the plaintiif's raft was fastened to Om ahore, and the d efe n dan t's steam- 
boat passed Tory near it, and rapidlj passed H without ordinaiy care, and 
this, and not the inherent delbets of the fafl» waa the eaose of iigoiy, the 
defendants are liable. 

Action on the case for an injury done to the plaintiff's raft, 
bj the swell caused bj the defendant's steamboat 

The evidence showed that the plaintiff's raft was moored on 
the south side of the Ohio rirer, new the head of Brunot's Isl- 
and, and that the defendants ran their steamboat^ the Monon* 
ffahela, so near it under full headway, that the swell broke the 
defendant's raft, and parts of it floated away and were lost. 

There was eyidence ako that when the steamboat was near to 
the raft, she turned her head out, and thus threw the waves 
from the wheel more directly upon the raft. On the other hand 
there was evidence that plaintiiF's raft had met with an acd- 
dent before that time, and was much shattered, and that it 
could not have been affected by the waves of the steamboat had 
it not been for defects in its condition or construction. 

For plaintiffs, Messrs. Patton and Shaler. 

For defendants, Messrs. OQmore and Loomis. 

LowRiE, J., delhrered the following opinion: 

The great rule that governs in all such cases as this, is that 
every one must so exercise his own right as not injuriously to 
affect others in the exercise of theirs. But it is easily seen, 
especially with the great amount and variety of commerce, and 
instruments of commerce on our rivers and elsewhere, that this 
general rule may be the foundation of a thousand more specific 
ones. Yet all these particular rules are the ready deductions 
of a good comm n sense, and »re ever intuitively apprehended 
by men of liberal >d generous dispositions, for they have al- 
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ways a quick perception of other men's rights. Sach men do 
not need to be told that rapid driving or riding in a crowded 
thoroughfare, or firing of guns, or raising noisome smells in our 
cities, or running a steamboat under full headway close past 
smaller and deeply ladened boats, or into a crowded harnor, 
is unlawful* In such matters the^ are a law unto themseWes, 
by possessing the feeling of their improi>riety. 

This feeling corresponds with the law in requiring that strong 
and powerful ressels shall be managed with a proper regard to 
the siafety of those that are weak and unmanageable, and that 
ressels having the most ready and perfect command of their 
motive power, shall rive way to others which are less favored. 

We may now allude more particularly to the facts of the pre- 
sent case. The plaintiff had moored his raft in a proper place ; 
but with this the defendants had nothing to do — it is no matter 
of theirs where another vessel moors, if it does not obstruct the 
navigation. He had secured it to the shore by proper fasten- 
ings ; and even with this the defendants have nothing to do un- 
less the mode of fastening entered into the real cause of the 
loss. 

The right of moorage is included in the right of navigation ; and 
this right is protected by requiring vessels in motion to steer 
clear of those that are at rest, so as neither to strike them nor 
to injure them by their swell. This steamboat was bound to use 
ordinanr care not to injure the plaintiff's raft. This does not 
mean the ordinary care of steamboat men (for that would give 
them the power of making even their carelessness and reckkss- 
ness the standard of right) but the care which the safety of 
others ordinarily demands. Here I may remark, that I have 
often discovered that pilots seem to think that they are the 
sources of the law of the river ; and thus we have heard one sys- 
tem of laws announced by coal boat pilots, and another by steam- 
boat pilots. But here is a mistake; pilots are not the makers 
but the subjects of law ; and not they, but the courts, pronounce 
the rights of all under it. 

In this matter the law requires ordinary care in both parties. 
The defendants had a right to presume that the plaintiff's raft 
was put together with ordinary care and skill, so tliat it would 
bear the ordinary risks of the river. If, however, the plain- 
tiff's raft was so badly fastened together that it couM not bear 
the ordinary risks, or if it had become so by accident, and the 
defendants had no warning of it, and it broke in piecof* evon 
though the defendants did take ordinary care in passing it, tlicu 
the defendants are not liable. But if there was want of ordi- 
nary care, and this, and not the inherent defects of the raft, 
was the cause of the loss, the defendants are liable. 

Verdict for plaintiff. 
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Philadelphia Common Pleas. — ^Habeas Corpus. 

OOMHONWEALTH w. 8BED ft BRTAST. 

Jadge PjiASOKS of the Fhnadelphia Craunon Pleas deliTerod 
the foUowiDg opinion : 

*^ This is an application for the discharge of the defendants, 
who are teachers in one of oar poblic schools, who are accused 
with an assault and battery by the unreasonable correction of 
one of their pupils And the simple question for decision is, 
whether^ from the facts disclosed, they have been guilty of a 
violation of the law. 

In this. city and county, where we are annually expending 
nearly $350,000 for the purpose of Common School Education, 
where our schools number more than 50,000 children, with the 
appropriate number of teachers for their instruction, it is im- 
portant that the law as to the rights of each, should be correct- 
ly understood; and as it is feared it is not, a few moments will 
be occupied in giving what I conceive to be the settled princi- 
ples of the common law upon this subject. 

The right of a parent to correct nis minor child, is under- 
stood. It is one of the first rules id our domestic relations; 
and yet it is equally clear that the parent may bo held respon- 
sible for the cruel or barbarous treatment of his child. The 
school teacher, while a child is placed by the parent or guardian 
in school, or under charge of the teacher, ia in loeo parentis^ 
and can exercise the same authority as the parent, and is re- 
sponsible in the same manner, and the rules of law which are ap- 
plicable to the parental control, are also to be applied to the 
school teacher. 

An able and accomplished Ammcan law writer, has now 
given us a plain and intelligent rule, which I will quote at lengtL 
When writing upon thb subject, he says: 

'^ The parent has a right to govern his minor child ; and, as 
incident to this, he must have power to correct him. The max- 
im is, that he has power to chastise him moderately. The ex- 
ercise of this power must be, in a great measure, discretionary. 
He may so chastise his* child, as to be liable in an action, by the 
child againt him, for a battery. The child has rights which the 
law will protect against the brutality of a barbarous parent. I 
apprehend, however, it is a point of seme difficulty to deter- 
mine, with exact precision, when a parent has exceeded the 
bounds of moderation. That correction which will be considered by 
some triers as unreasonable, will be viewed by others as per- 
fectly reasonable. What may be considered by some a venial 
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foUj, to which none, or yerj little correction onght to be ap- 
plied ; by others will be considered as an offence that requires 
very severve treatment. The parent is bound to correct a child 
so as to prevent him from becoming the victim of vicious habits, 
and thereby proving a nuisance to the community. The true 

Sound on which this ought to be placed, I apprehend, is, thai 
e parent ought to bo considered as acting in a judicial capa- 
cit^i when he corrects ; and, of course, not liable for errors of 
opinion. And although the punishment should appear to the 
trierJB to be unreasonably severe, and in no measure proportion- 
ed to the offence, yet, if it should also appear that the parent 
acted conscientiously, and from motives of duty, no verdict 
ought to be found against him. 

%^ut when the punishment is, in their opinion, thus unreason- 
able, and it appears that the parent acted, malo animoj from 
wicked motives, under the influence of an unsocial heart, he 
ought to be liable to damages. For error of opinion he oueht 
to be excuscjd ; but for malice of heart he must not be shield^ 
from the just claims of the child. Whether there was malice, 
may be collected from the circufistances attending the punish- 
ment. The instrument used, the time when, the place where, 
the temper of heart exhibited at the time, may all unite in .de- 
monstrating what the motives were which influenced the parent. 
These observations are equally applicable to the case. of a 
school master, or to any one who acts in loeo parentU. Reeves' 
Domestic Relations, 288. 1 Black's Com., 58i ' \ 

To the doctrine here laid .down we entirely assent, for. ft is 
unquestionably the law, based upon the soundest principles 
which control civil society. 

. T6 render a parent liable to prosecution by his minor child, 
he must be governed by motives of malice or wickedness. For 
a mere error of judgment, influenced, perhaps, by fond parient- 
allove for the future prosperity and happiness of his child, he 
cannot be held legally liable. The law does not permit a court 
to invade the: sanctuary of the domestic circle, and usurp the 
parental authority in every family, because we may think the 

fmnishment b severe. It is only when, from the surrounding 
acts and circumstances of the case, there is strong reason, to 
believe that the parent has been actuated by bad and malevo- 
lent motives, using his legal parental authority for the gratifica- 
tion of a mind bent on mischief, that the law has given the 
court the right to interpose for the protection and safety of the 
child. Such is the rule relative to the school teacher, whom the 
parent, for the time being, has placed in his stead. 

Let us, then, apply the rule to the facts of the present case. 
What is there in this case which shows a wicked motive or ma- 
lice on the part of the teacher ? Is there anything which shows 
even passion or temper ? 
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The duld had plaTed tnuuit. It was arretted by tbeparenl 
and sent with an elder aster to a^ool; when brought to the 
door of the school room, she refoses to go in ; b^ins to show 
great Tiolence of temper and rebdHon ; an assistant teacher 
tri^ to soothe the diild, and vses persmiftion to indoce her la 
enter the school room. The dder sister eonmimKBates the re> 
quest df the mother that the child be taken to sdiooL The 
principal teacher then comes and takes the child into the sehoel 
room, when the spirit of rdbelfion contilraei, manifested by 
screaming and jompbg. The teadier talks to the child, urgvi 
obedience in mildness, then commands it, and finally threateoa * 
chastisement ; bnt all this to no pvrpose. Then it is she flogs 
the child with a small rattan. After a few Mows, she stops, 
reasons with the child, but exacts obedience, and still vses per- 
suasion. The child is still obstinate,; and farther chastiseme^ 
is inflicted, till finally the obstinite and rriiellioos spirit is con- 
quered. 

What is there in all this whidi showsmalice or cmelty on the 
part of the teacher? What is there fai the langnage of the law 
which shows a *' wicked motire?" I can see nolhitig. The 
teacher r^Q^ed. obedience to Um rales of the adiool and it was 
refused. 2%af punishment is lued whidijshe thinks is best cal- 
culated to produce submission, and in the manner and form 
common in all schools. This authority the lawhas ddegatedla 
her, and for the exercise <^ it, althou^ wc might differ, in opin^ 
.ion as, to4he manner in which it was done, at lesist the coort 
will not punish for, or correct an error of judgment. But from 
the facts disclosed I do not think, th.ere was eren. an error in 
that particular. She entered upon the performance of her duty 
.with, moderation and firmness, wk well as ik .determination to 

trod^e submission, which she pursued till it was accomplished 
y the best means her judgment dictated. In this we think she 
was. jjght.. Had she done less, the Directors of the school might 
with propriety hare thought she was culpable; and for these 
things the law does not hold her responsible. 

But it has been said there were marks of riolence on the child 
tiie next, day, caused by blows from the ratten. But this is but a 
slight circumstance to show the motive. It iamuch greater eyi- 
dence of the obstinacy and persererance of the child. The in- 
strument employed wi^sja small, smooth rat^n, (c^tainly a mod- 
eration in the instrument used .in these d£jB of improvement in 
^ucatioD, and in most that is useful or which adds to the com- 
fort of man. For many of us can well reecUeei when the birA 
or hickory stick, with some rather sharp knots thereon, wss the 
. instrvmcnt for fl8geIIation,.and our parents did not ccmplain.) 
To hold that under such circumstances, a teacher shall be lia- 
ble to a criminal prosecution, would be snbYcrsiYe of all govem- 
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ment and order in. our achoohu Without a firm controlling 
power is exercised by school teachers, in exacting obedience, 
submission, united with quiet and good order in their schools, 
the public monej is worse than wasted. Obedience to parent- 
al authority should be taught in the familj, and must be main- 
tained in our schools, or we shall haYe no obedience to the laws 
of our government. To the want of the proper exercise of strict 
parental control among a large class of citisens, may be traced 
in a great degree, the spirit of insubordination, disobedience of 
law, and the outrages upon the rights of others, that are so fre- 
quefit amonff us. Much maj be hoped from the influence of 
our public scnools, if the teachers are faithful in teaching and 
exacting obedience from all under their charge. 

The character and interest of the teacher, combined with the 
refinement which education gives to the human mind in soften- 
ing the heart, like parental lore, is generally found a sufficient 
protection for the children. But if these fail, the law affords 
ample protection against crueltr and oppression, while it is a 
shield to those who, in their sphere, have, as in this case, only 
done their duty. For the reasons given we order the defena- 
ants to be discharged. 



U. S. Circuit Court — Eastern District of Penn^a. 

Salvage Claim by Officen and Crew of a National VeeeeL 

CHARLES H. ROBINSON, et aL, v. BRIO HUNTRESS. 
(Appcsl froM District Coort, Eastern District of Penn'a. In Admimlty.) 

Judge Grier. — ^It is no objection to a claim for salvaee that 
the service has been rendered by the officers and crew of a na- 
tional vessel, or that such vessel is in the service of the sover- 
eign of a foreign nation. 

The right of a consul to intervene on behalf of citizens of his 
own country who are absent but interested, seems too well es- 
tablished in practice to be doubted. He cannot intervene for 
his sovereign when such sovereign has a minister or ambassador 
resident in the country. Regularly he should state for whom 
he intervenes, more fully than is set forth in this bill. But this 
defect may be remedied as suggested, and carried out by the 
decree of the District Court. 

I fully concur with that Court, that the service rendered by 
Captain Adams and Lieut. Robinson, to the Brig Huntress, are 
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highly mcritorioiiJi, and piirtake of the natnro of salrage ser- 
Tice, and alioald therefore be liberally rewarded. 
On pnnoiples both of policy and joetiee, salvage f errice should 
be estimated on a more libmil and enlai^ged scale than a mer» 
oompensation for work and labor. It is a reward for re8eain|( 
a ship from some impending danger and distress. Its ingredi- 
ents are-^lst) enterprise in the saQors in rendering assistanee 
in tempestnoos weather, and at risk of life. Secondly, the de- 

See of danger and distress from which the praverty is rescned. 
lirdly, the degree of labor and skill displayea by the sailors, 
and the time they are occupied. And fonrthly, the Yalne of the 

Jroperty saved. When all these oecnr, a large reward onghtta 
e given ; bat where none such or scarcely any take place, the 
oompensation can hardly be denominated a salvage reward ; i% 
is little more than a mere remuneration pro opere et lahare. — 
(The Clifton, 8 Hogg, 120.) 

1. The Huntress, at the time these services were rendered, 
was not in immediate or imminent peril. Though from die 
sickness of her commander (the first mate,) and the nautical ig- 
norance of the second mate, on whom the command devolvcwl, 
she had been brought into a aituation where it was highly prob- 
able she mi^ht incur danger. The danger from pirates, is per- 
haps more imaginary tbm real; it may have been panMe 
thoug}i not probable, on » coast visited daily by British war 
steamers. The men had sufident skill to navigate the vessel 
dear of any visible dangers, such as running her on shore in the 
day time, though without knowledge sufficient to guide her 
through the ocean, or to conduct her to her place of destination. 

2. The assistance rendered to her by Lieutenant Bcdingfield 
required neither enterprise nor risk of life or property. The 
erew of the Jackall rendered no service or labor whatever, nor 
were required to rendw any. The Jackall, a public vessel, was 
not diverted from the performance of her regular duty on die 
coast. The service rendered by Mr. Barret, though requiring 
the nautitel skill of » pilot, subjected him to no unusual risk, 
and required no uncommon skiU. The conduct of Lieut. Bed- 
ingfield. Cant. Adams and Mr. Barret, in the whole transactien, 
was hi^y honorable and morally meritorious, though requiring 
no great enterprise or physical exertion, or subjecting thras to 
unusual peril. But the se t f i ce s of Lieut. Robinson were un- 
doubtedly characterised by all Aese qualities. I shall not stop 
to inquire whether the sickness, which attacked him after he 
went on board the Huntress, can be attributed to any peculiar 
infection to which he was subjected on board that vessel. It is 
enough that he suffered after he came on board ; that he was 
cut off from medical assistance, and in great danger of life ; and 
we do not know that any other cause produced the eviL Wheth- 
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er ho can be said to have volantarilj encountered a danger 
ivliich neither he nor Capt. Adams anticipated whenjthis ser- 
vice was undertaken ; or whether if such a consequence had 
been anticipated, the danger would not have probably been en- 
counteredy are speculations which cannot affect the case. 

Lieut Robinson is, therefore, the only person who incurred 
any hazard or unusual labor, or expended time or money in ren* 
dorinff salvage services to the Huntress. The other officers 
named rendered services undoubtedly meritorious and useful, 
and deserving a liberal reward from the owners of the Huntress , 
but the owners of the salving vessel (the Admiralty) and. the 
crew rendered no services whatever that can be appreciated, and 
the case is not one of military salvage. The loss of the service 
of Lieut. Robinson, if of any importance to the Admiralty, will 
be compensated by the deduction from his pay while out of ac- 
tual service. 

The practice of the last century in salvage cases is thus de- 
scribed by Sir Edward Simpson: — ^' The maritime laws of Eng- 
land fix no certain proportion in cases of salvage^ but are 
governed by circumstances of danger, haaard, trouble and ex- 

Eonse of saving. An eighth or tenths exoebt in cases o{ extreme 
axard, is as much as is usually allowed. In some cases of ex- 
treme hazard one-third, one-fourth, one-sixth, or one-ninth, or 
a sum of money only, on account of salvage is given.* '« In this 
country in cases of derelict, or saving from imminent and im- 
pending destruction, with great hazard and labor, it is usual to 
allow a half, a third or fourth. The fact that one of a crew of 
eight persons coming from the coast of Africa was taken with 
the fever, is no evidence that any uncommon or extreme hazard 
has been encountered. 

As there are but four persons who have actually rendered any 
services at all to the Huntress ; as three of these encountered 
no hazard, and performed no labor, except 24 hours' pilotage 
by one of them ; as the vessel, though astray and lost in one 
aense of the word, was not in any immediate or imminent peril, 
I do not think it a case which calls for one-fourth of the vessel 
and cargo after paying all expenses, in order to ffive a liberal 
remuneration for the labor and peril encountered in rendering 
this service. 

The decree is, therefore, modified as follows: — Out of the 
gross value of the Huntress and cargo, f 14,600 — 

1. Pay port expenses, &c, $576 32, as taxed by District Court 

2. Taxable costs and nroctor of libellants' fees reasonably 
due in District Court, ana taxable costs in this Court 

8. To Lieut Robinson, $1,400 00; 4. to Wm. Barrett, 
$10000; 5. to Lieut Bedingfield, $200 00 ; 6. to Capt Ad- 
ms, $300 00. 
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NEW PUBLICATIONS. 

A ScLiicnoir of Lbansto Cas'b ni Eqihtt, wifh notes by Frederick Thonaf 
White and Owen Tudor Dmvis, of the Middle Temple, &qre., BMrristen al 
Law. With idditiomil umotatioBS eontainiog references to Ameriesn cesee 
bj John I. CUrk Hare and Horeoe Binnej Wmllaee. Vol. 2. Pta. 1 and 
2, pp. 596, 520. Philadelpbia: T. k J. W. Johnson, Law book seDen, pub- 
lishers and importers, 197 Cheanvi St. 1851. 

<*One book," eajs old Phillips' Stn. Leg. 188, "well digested, is bet- 
.ter than ton hastily slnbbered over." This notion seeou to haTO been |rett/ 
generallj acknowledged by the Bar within a few years. Not more than ten or 
fifteen years ago, Mr. Warren, in his Law Studies, suggested that tr^ leading 
eases recollected with acenraey, are worth fire hundred imperfectly understood* 
This suggestion produced Mr. Smith's adsdrahle collection of Common Law 
Leading Cases, so elaboratly and skilftilly annotated by the gentlemen who«e 
labors we are now reriewing, and which has becosM a hand-book of the pro- 
fession. The success of the Leading Gases in England led to Messrs. White ft 
Tudor's Leading Cases in Equity there ; and the alnfity and, care displayed in 
the American Annotations of timt work haTO induoed the pubHshers, Tety 
wisely we think, to deore the sasM gentlesMn to append notes and l e f e ienc t s 
to suit the American profeasioB to their republication in this country. We may 
also remark here, that Messrs. Hare and Wallaee huTO made a ssleetioa ef im- 
portant American oases and ap p e n ded notes and dissertations to each eate 
which has giTon unirvssl sstisfaetien to the Bar in ereiy part of the eountiy 
we beUere. The cases eentained in Messrs. White and Tndor's volumes may 
an be considered leading cases ; each inrehes some point of real praelieal im- 
portance, and is constantly cited to establish tiiat point or principle. Moat of 
the important equity principles which haire been abjudicated and are to be 
found in the principal equity reports huTe here a representati?e. The sdeetion 
is excellent and must sMOt the general professional aiqprobation, and cannot 
fiOl to be of the highest Tslue to the student and the Junior bar. Perhapa, af- 
ter the commendation of Messrs. Hare and WaOaee's labors on forsser works, 
it would be needless to add any thing more^ but we cannot refrain from saying 
that after baring pretty caiefUly eensldefed sobm of the eases and thrir Tory 
elaborate American appendages, by way of illustration and dtatioa, that the 
work meets our warmest approral, and we^ommcnd it as a portable ceOectioB 
of leading cases of great piaelieal ^alne to the lawyer engaged in aetnal busi- 

BspoaT4 or Casks argued and determined in the High Court of Chaneeiy, be- 
fore the Right Hon. Sir James Wigram, Knt, Vice Chancellor, with notes 
and references to both English and American Decisions by E. Fitch Smith, 
Counsellor at Law. Yola. 24 and 25, containing Hare's Beporta, toIs. 2 
and 3, 1842, 1843, 1844, 6, 7, and 8 Victoriae. New York : Banka, Gould 
k Co., Law booksellers. 1851, pp 687, C72. 

This series of Reports is so weD established in the profesrion, that it is use- 
less to do more than announce its publioation. This rolnmcs contMns theepis- 
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iont of a xerj able Vioe-C|iancenor, Sir James Wigram, with notes and refer- 
enoes to botli Englisli and Amerieon cases by the learned American Editor, £. 
Fiteh Smith, Eiiq.. The editorial labors of both the gentlemen, Messrs. Ilsre 
and Smith, are very creditable, and equal in erery respeet to the pteeeding 
volumes of the same series heretofore published. It Is printed in the msnal sat- 
isfactory style of our friends, Messrs. Banks, Qovld k Co. F. 



ScfJKrr Casks iv Eqfitt and at law argued and determined in the Court of 
Common Pleas of the First Judicial District of Peunsylrtnia, from 1842 to 
1861. Reported by A. V. Pabsoi^s, one of the Judges of the Court. Vol. 2, 
Philadelphia. T. t J. W. Johnson, Law book sellors and publishers, 1861, 
pp. 645. 

As the present Court of Common Fleas of the Rrst Jndi^l District is abowi 
retiring under the late amendment to the constitution, they are determined lo 
pay the debt which Lord Bacon not Lord Coke says, ef-ery man owes his pro> 
fession. Judge Parsons has already presented one Tolume of Select Cases in 
Kquity to the profession which contains judgments arguments and dissertations 
thatwill serre as a store house of learning in all time to come ; and which will 
continue to be read and admired more and more, as the cultiTsted and refined 
reasoning to be found in all equity learning, mainly imported from the Civil 
Law, obtains a constantly increasing hold upon the daily concents of life. — 
Every case in the first volume illustrates a prindple ; and the volume iself 
may hold a place with Messrs. White k Tudor's English work. 

Part one, of volume two, is prepsred in the same manner as volume one, and 
is devoted to Equity or Orphans' Court learning, and is entitled to the same 
praise. Both volumes are free from t^sh end will command professional atten- 
lion aud req>ect Part two of volume two opens a new field of labor and is de* 
voted to select cases of criminal law and to several important contested elections. 
Tho Com-th vs. Hutchinson p. SOO; Com'th vs. Hickey p. 817; Com*th vs. 
Poulson p. 820; Com'th vs. Daniels p. 882 are all devoted to the act of 1842 
and settle the fidve pretence clauses or section of that act, the construction of 
which must now be considered as tolerably well defined by the later decisions 
of the Supreme Court. We have then the law of conspiracy discussed in Mc- 
Qowen*s end M*Cleaa*s cases, p. 841, 867 ; Com'th vs. Mitchell, p. 481 as to 
theoontrol of an innkeeper over his guests is an luterestittg and well considereb 
ease. The book is not without its value to aldermen and magistrates, as it con- 
tsitts several charges exhibiting their duties. Alberti*s case p. 495 is also re- 
ported here eorrtHff, which it would be well for those who have so loudly 
condemned It, to read and consider. And finally, a number of election cases 
beginning with Alderman Boilean's case, p. 508, and concluding with District 
Attorney Kneass's case p. 568. The contents of this volume are much more 
various and will more generally claim attention both within and without the 
professioa, than the nobjccts discussed in the first volume, which are of a much 
less popular character. Tiiat Judge Parsons has added to his own, and to 
the reputation of the tiibunal from which he is now about to retire by these 
volumes of Reports, we do not doubt. The typography of the book deserves 
ecmmendation, aud we thank the Messrs. Johnson for toth the matter and the 
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District Ck>nrt of the United States* 

[korthkrh district or hsw tork.] 

Deeision of Judge CankUngj m iheeauofiheSyraeuuRioten. 

TH£UNITEDSTATES«.IRAH.00BB;8AlIl9.]i08E8SUlQfERS; SAME 

9. JAMRS DAVIS; SAME v. STEPHEN PORTER; SAME*. WILLIAM 

L. SALMON; SAME «. HARRISON ALLEN; SAME «. WILLIAM 

THOMPSON ; SAMS «. PRINCE JACKSON. 

The evidence in behalf of ihe United States against the abore- 
named defendants, having been completed on Satordaj after- 
noon, and their counsel expressing no desire to have anj other 
witnesses called, the proceeding was adjoomed nntO 11 o'clodc 
on Monday morning, when Judge Conkling pronounced the fd* 
lowing decision : — 

CoNKLiNO, J. — The specific charge on which the prisoners 
have severally been arrested and brought before me for exami- 
nation, is that of havinff unlawfuUy aided in the escq>e of an 
alleged fugitive from labor, after he had been apprehended, and 
while he was jet in custody, in virtue of a warrant issued in a 
proceeding for his restoration to the person, a citisen of Mils- 
souri, to whom it was alleged his labor was due. In proceeding, 
now, as it is my duty to dO; to decide upon the legal efiect of 
VOOL. XI.— KO. 4. 
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tbe evidence before me, it is proper to premise that there is no 
testimony tending' to fix upon the defendants the guilt of any 
higher offence than that jnst named. This, indeed, I under- 
stand to be tacitly conceded by the Attorney for the United 
States. There is no evidence of previous combination and arm- 
ing for the purpose of "levying war against the United States ;** 
nor does it appear that the defendants and their associates had 
any object in view beyond that of defeating the execution of the 
law in a particular instance. These are therefore to be consid- 
ered and treated as cases arising under the seventh section of 
the act of September 18, 1850, ch. 60, entitled '^ An act to 
amend, and supplementary to, the act entitled ^ An act re- 
specting Fugitives from Justice, and Persons escaping from the 
Service of their Masters,' approved February twelfth, one 
thousand seven hundred and ninety-three/' The section refer- 
red to is in the following words : — 

" And be it further enacted^ That any person who shall 
knowingly and willingly obstruct, hinder or prevent such claim- 
ant, his agent or attorney, or any person or persons lawfully as- 
sisting him, her, or them, from arresting such fugitives from ser- 
vice or labor, either with or without process as aforesaid, or shall 
rescue, or attempt to rescue, such fugitive from service or labor 
from the custody of such claimant, h^ or her agent or attorney, 
or other person or persons lawfully assisting as aforesaid, when 
so arrested, pursuant to the authority herein given and declared; 
or shall aid, abet, or assist such person so owing service or labor 
as aforesaid^ directly or indirectly to escape from such claimant, 
his agent or attorney, or other person or persons legally author- 
ized as aforesaid ; or shall harbor or conceal such fugitive, so as 
to prevent the discovery and arrest of such person, after notice 
or knowledge of the fact that such person was a fugitive from 
service or labor as aforesaid, shall, for either of said offences, be 
subject to a fine not exceeding one thousand dollars, and im- 
prisonment not exceeding six months, by indictment and con- 
viction before the District Court of the United States for the 
district in which such offence may have been committed, or before 
the proper court of criminal jurisdiction, if committed within 
any one of the organized territories of the United States ; and 
shall moreover forfeit and pay, by way of oivil damages to the 
party injured by such illegal conduct, the sum of one thousand 
dollars for each fugitive so lost as aforesaid, to be recovered by 
action of debt, in any of the District or Territorial courts afore- 
said, within whose jurisdiction the said offence may have been 
committed." 

The accusation is that the defendants, in direct contravention 
of the act, did, on the first of October instant, at the city of 
Syracuse, " aid, abet, or assist" the fugitive to escape from the 
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custody of Mr. Allen, the Deputy Marshal, by whom ho had 
been apprehended. 

The defendants are not now on trial for the purpose of ulti- 
mately determining whether they are to be subjected to punish- 
ment. This is but a preliminary inquiry to ascertain whether 
they ought to be held to bail, or in default thereof to be com- 
mitted to prison, for the purpose of securing their presence at 
the next stated session of the District Court, to answer further 
in the event of their being indicted by a grand jury ; and it is 
a settled principle of law that for this purpose, prima facie evi- 
dence of guilt is sufficient. At the close of the examination on 
Saturday afternoon, although I then saw no ground for serious 
doubt concerning my duty in the premises with respect to either 
of the defendants, I deemed it proper neyertheless to hold the 
case under adyisement until this morning. A careful consider- 
ation of the evidence has confirmed my original impression of 
its entire sufficiency to establish the ^uilt of each of the defend- 
ants for the purposes at least of this inquiry. Indeed, with the 
exception, at most, of Stephen Porter^ their culpability appears 
to be placed beyond a reasonable doubt. The only witness 
against him is Page NewtaUj an intelligent and apparently 
honest and trustworthy man, of whose evidence it can at most 
only be said that the cry which it imputes to Porter, may possi- 
bly have been uttered by another ; while on the oUier hand it 
appeirs very highly probable, from Porter's previous language 
and conduct, not only that the witness is not mistaken in this par- 
ticular, but that Porter's interference was not limited to a sin- 
gle cry designed to urge on the more active assailants. 

The proceedings on the part both of the Commissioner and of 
the Deputy Marshal, appear to have been entirely regular. — 
The fugitive was therefore lawfully restrained of his liberty by 
due process of law, and all interference by third persons, by 
act or words, for the purpose of favoring his escape, and tend- 
ing to that result, is a violation of the act rendering the offend- 
er amenable to its penalties. The interposition of the defend- 
ants and their numerous coadjutors who have not been identfied, 
was direct, palpable and unequivocal ; its motive, if not in 
every instance openly avowed, was too obvious to admit of 
doubt; it was adapted to the unlawful end in view, and termi- 
nated in its accomplishment. My duty towards the defendants 
is therefore plain and imperative. They must severally be re- 
quired to give bail for their appearance at ihe next term of the 
court to be held at Buffalo, on the second Tuesday of Novem- 
ber, or, for want of sufficient bul, be committed to prison. 

It is unnecessary to say more, and under ordinary circum- 
stances, it might be impertinent to do so f and yet I would fain 
avail myself of the occasion, further to discourage, so far as my 
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Toice may be potential for this purpose, the repetition, in this 
District, at least, of the disgraceful scenes of lawless violence 
and outrage described by the witnesses in these cases. They 
must have been the fruit either of gross delusion or of wanton 
contempt of law and social order. For the purpose of eflfectinff 
the liberation of a person from custody under process issued 
and executed in conformity with express and well known provis- 
ions of the Constitution and laws of the United States, a build- 
ing in the midst of a populous city was partially demolished, 
amd deadly weapons were recklessly used, to the imminent jeop- 
ardy of human life, and to the grevious injury of several 
persons. The least reprehensible motive by whicn the aggres- 
sors can be supposed to have been animated, is the belief on 
their part that slavery is unjust and immoral ; and that the laws 
by which it is upheld, may therefore be rightfully resisted by 
force. It must be the hope of all ffood men that the time may 
eventually come, when injustice and oppression in every form, 
including human slavery, if such be its character, will have 
been banished from the earth. But these wrongs exist, and are 
likely to endure, in other forms besides that of slavery ; and if 
we have nothing better than lawless violence to rely upon for 
their removal, they will never cease. It is to advancing civili- 
zation alone that we can look for their gradual extinction. Wise 
men undersand this, and shape their course accordingly. Big- 
ots and fan^ttics are too blind to see it, or too impatient to heed 
it ; and in their headlong zeal to redress particular wrongs, real 
or fancied, regardless of all other consequences, they commit 
other wrongs more aggravated and intolerable. Such is the 
grave error into whicn these defendants have fallen. Regard- 
less of their civil and social duties, they have broken the public 
peace, set the law at open defiance, and with deadly weapons 
assaulted and wounded its officers while executing its mandates. 
In thus insulting the majesty of the law, did they expect to es- 
cape its vengeance ? If so, their folly was equalled only by 
their criminality. What is the law in this country, but the de- 
clared will of the majority, to which, when thus expressed, all 
are bound, by a fundamental principle of the government, to 
submit, and which all its ministers are sworn to enforce. It 
often happens that laws are enacted contrary to the jud^ents, 
and sometimes to the moral sense of thousands of our citizens ; 
and this must unavoidably continue to be the case. But no 
sane man imagines that he is therefore absolved from the obliga- 
tion to obey them ; still less that he has a ri^ht forcibly to pre- 
vent others from doing so. If he cannot submit to them con- 
sistently with the dictates of his conscience, he may seek a 
residence in some other country, if he can find one where he 
thinks he would suffer less from misrule ; but so long as he con- 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 149 

[U. SteftMv. IimH.Colib«itL] 

tinues to be an inhabttsnt of the United States, he most submit 
to the laws or paj the penaltj of his disobedioioe. When this 
ceases to be true ; when every man may transgress a law widi 
impunity because he dislftes it, our gofemment will have be- 
come a Tain modery, not worth presenrin^ for it will haf« 
ceased to afford protectimi to the rights either <tf propoty or of 
life. 

The act in question has unhappily been firnitful of bigotry 
and fanaticism ; and it is due to csndor and trudi to add, that 
it seems to haye bewildered the judgments and eonscienoes of 
others besides the class of dtiiens to which the defmdants be- 
long. I am hmpy to be ignorant of the existence in this part 
of the State of New York of any of those persons — few I trust 
in number, anywhere — to whom I allude. The manly spirit and 
loTe of fair play, prevalent here, are an effectual antidote to the 
unhappy delusions under which these persons seem to* labor. — 
I doubt, also, whether they are to be met with in the States 
where slayery is tolerated ; for I haye always understood that 
our Southern brethem, whateyer may be their &ults in other 
respects, are likewise distinguished for the yirtues I have men- 
tioned. Judging firom the language of these enthusiasts, mwe 
blind than amiable, on a recent occasion, one would be led to 
conclude that they suppose it to be the bounden duty of those 
who are charged with the execution of the fugitiye slaye act, as 
often as their powers are eyoked for the restoration of an alleged 
fugitive from labor, to take care that he shall at all events be 
delivered to the claimant; and to that end, to take care also, so 
to interpret the law, as, at all events, to ensure this result. It 
may not be amiss to remind these well meaning people that the 
law, in the application of its provisions, is no respecter of per- 
sons, and that Judges are bound to administer it as they find it, 
intelligently, firmly and impartially. The day, I trust, is 
far distant when the rights vouchsafed by law even to a fugitive 
slave, will be less secure under ihe guardianship of American 
Judges than those of his master. 
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U* S. Circuit Court for the Eastern District of 
Pennsylvania* 

[In Equity— Before Judges GaiiBUid Kajhe.] 
FRENCH «. ROGERS. 

The opinion of the Court was deliyered on Monday, Nov. Sd, 
1861. 

This case is before ns on final hearing upon the pleading and 
proofs. 

Professor Morse, under whom the complainants hold, has 
three patents : the first dated 20th June, 1840, re-issued after 
surrender on the 25th January, 1846, and again re-issued after 
a second surrender on the 18th June, 1848, which has been re- 
ferred to in the argument as the Magnetic Telegraph Patent ; 
the second, dated llth April, 1846, also re-issued on the 18th 
June, 1848, referred to as the Local Circuit Patent ; the third, 
dated 1st May, 1849, referred to as the Chemical Patent. The 
Bill charges that the Respondents haye infringed all three of 
these Patents : the answer denies the infringements, and contro- 
yerts the yalidity of the Patents. 

1. The objections to the yalidity of the first patent, that for 
the Magnetic Telegraph, are stated in the Defendants' Brief as 
foUows : 

^^ 1. That it does not run from the date of Morse's French 
patent. 

2. That the Commissioner of Patents had no authority in law 
to re-issue a second time. 

8. That the claims set out in the first re-issue are broader 
than the claims in the original patent ; and the claims in the 
second re-issue are broader than those of either of its predeces- 
sors; and are not for the same inyention." 

1. The first of these objections founds itself upon the fact, 
that Mr. Morse had obtained a patent in France for this same 
inyention twenty-two months before his patent issued here ; and 
it asserts that under the 2d proyiso of the 6th section of the act 
of 1839, his American patent should in consequence haye been 
limited to the term of fourteen years from the date of the French 
patent ; and that not haying been so limited, it is yoid. 

This objection was fully met in the argument of the com- 
plainants. Mr. Morse's application for a patent in this country 
was made in April 1848, and was filed and acted on in the Pat- 
ent 0£Sce before the 10th of that month ; his French patent 
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bears date the IStb of August following. There is therefore 
no room for the questions which were argued so elaborately, of 
the proper interpretation of this proviso in the 6th section of 
the act of 1839, and the 8th section, 2d clause of the act of 
1836, which was also invoked, in any possible bearing upon the 
case of Mr. Morse. The proviso of 1839 must be interpreted 
by reference to the enacting words of the section which it lim- 
its ; and the provisions of both the sections relate only to such 
patents, as are applied for here after the issue of a foreign pat- 
ent. But Mr. Morse's application here was before his patent 
abroad — in nowise after it — ^and his American patent was grant- 
ed therefore under the general enactments of die act of 1836, 
not under any special proviso or exception whatever^ and its 
term runs properly from its date. 

We do not see the justice of the criticisms upon his applica- 
tion, that, the jurat affixed to it is without date of day or month ; 
and that the drawings, which accompanied it, were not in dup- 
licate. There is no act that requires the jurat to be dated at 
all ; and the supplementary provision of the 6th section of the 
act of 1837, that, *^ the applicant shall be held to furnish du- 
plicate drawings," though directory in its terms, is not a con- 
dition ; and it has obvious reference, in point of time, to the 
issuing of the patent, and not to the filing of the petition for it. 
Such has heretofore been the interpretation of the Patent Office, 
announced in the official circulars for the instruction and guid- 
ance of inventors ; the practice founds on it is both reasonable 
and convenient; and no act of Congress appears to conflict 
with it. If Mr. Morse's patent is invalidated on this ground 
more than half the modem patents for mechanical inventions 
must probably fall with it. 

2. The second objection to the patent is that the act of Con- 
gress makes no j^rovision for a second surrender and re-issue. 

The 13th section of the act of 1836, which provides, in cer- 
tain cases, for the surrender of a defective patent, and its 
re-issue in an amended form, regards the new patent as substi- 
tuted for the old one, with just the '' same effect and operation 
in law" as if the specification had been filed first in Uie form 
which it takes in the re-issue. It is difficult to see why, if the 
original patent could be amended, its substitute, having all the 
legal attributes of the original, cannot be amended also. 

'ihere is nothing iir the words of the act, or in the policy 
which it proclaims, that limits the correction of errors to su^ 
as may have been the first discovered. On the contrary, if it 
be true, as we have supposed in determining the recent case of 
Battin vs. Taggcrt, that the patent is granted to the inventor 
in consideration of some benefit to be derived by the public from 
his disclosures, and that the re-issue is in consideration of some 
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more full or more accurate disclosure than that which he had 
made in his original specification, or some renunciation on his 
part of an apparently secured right-it is for the public interest 
that the surrender and re-issues should be allowed to follow 
each other, just as often as the patentee is content to be more 
specific or more modest in his claims. 

Besides, it might not be safe to assume too readily, that the 
act was intended to withdraw altogether from the officers of the 
ezecutiye department the power to accept a surrender and ^rant 
a re-issue, which they had before, and which would sanction a 
second re-issue quite as readily as a first. The act might, per- ' 
haps, be regarded more justly as affirming the propriety of the 
usage which had obtained under the former laws, and had been 
repeatedly reognised by the courts, (Morris t. Huntington, 1 
Pain. 855-6 ; Grant v. Raymond, 6 Pet 220 ; Shaw v. Oaoper, 
7 Pet 815 ;j and as prescribing in addition the conditions and 
incidents, which should attach to it thereafter in certain cases. 
It is hardly to be supposed that the merely clerical error of an 
engrossing subordinate, or the accidental inadyertence of the 
Commissioner himself, is not capable of being rectified or sup- 
plied now, just as it was before the passage of the act. And 
yet, the construction, which regards this section as superseding 
the implied power of the Commissioner, might lead to this ; 
since the act makes no provision for correcting such mistakes on 
the part of the patent officers. 

Still further : it must, as we think, be conceded, that if the 
Commissioner's power to re-issue is so restricted by the act, as 
to be exhausted by a single exercise, his power to accept the 
surrender must be equally restricted, and equally transitory. — 
And the argument then resolves itself only into another form 
of the question, whether the patent was for any purpose a valid 
one as it stood after the first re-issue ; because, if the second 
re-issue was invalid for want of authority to make it, the second 
surrender was ineficctive for want of authority to accept it — 
and so the patent stands as if it had not been surrendered the 
second time. The surrender and the re-issue, no matter how 
often they recur, are reciprocal-— each in consideration of the 
other — and forming together but a single act between the par- 
ties. It would be unconscientious to retain the consideration, 
while denying the validity of the grant. See Woodworth vs. 
Hall, 1 Wood k M. 400. 

8. We pass to the third objection, the supposed variance in 
the re-issues. 

From the course of some parts of the argument on this point, 
it might be inferred that the objects as well as the import of 
the 13th section of the Act of 1886, had been misapprehended 
by the learned counsel for the respondents. It is not the mean- 
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ing of the law, tbmt the patentee who appiicBfar i re-issue must 
at his peril describe and daira in his new apecification, either 
in words or idea, just what was described and claimed in his 
old one. His new specification must be of the same inTcntion, 
and his claim cannot embrace a different subject-matter firom 
that which he sought to patent originallj. But, unless we nar- 
row down the correction which the statute contemplates, till it 
becomes a mere diselaimer^ it is not possible in any case to 
frame a corrected specification, which shall not be broader than 
the one originally filed. To supply a defect, to repair an in- 
sufficiency, is to add— either directly or by modifying or strik- 
ing out a limitation : — ^in either form, the effect is to amplify 
the proposition — in the case of a speofication under the patent 
laws, it is to amplify the description and enlarge the claim. 

There arc few things more difficult, eren for well-educated 
and practised lawyers, than to describe a new inyention clear- 
ly, and point out the principle which distinguishes the subject 
of it from all things known before. And as inventors are 
rarely experts either in philology or law, it has long been es- 
tablished as a rule, that their writings are to be scanned with 
a good degree of charity. But it is easy to abuse this liberali- 
ty to the purposes of fraud. The public has rights to be guard- 
ed also ; and these exact, that the patentee's specification shall 
set forth his inyentions so fully and definitely Uiat it cannot be 
readily misunderstood. 

It is the purpose of the statute to recondle this seeming con- 
flict ; and it effects it by allowing the inyentor to amend the 
mistakes he has honestik £illen into in his description and 
claim of title, as soon and as ofien as he discoyers them. And 
tiiere is the more reason for this indulgence, since under the 
act of 1886, sec 7, the spedfication is renewed by the Com- 
missioner before the patent issues, and is yery often modified 
in accordance with his suggestions, or to obyiate objections 
made by hun to its original form. He may be supposed^ to 
know therefore, better tbm any one else but the patentee him- 
self, what the inyention was for which the patent was sought at 
first ; and he may also, know whose inadyertence, accident, or 
mistake it was, that made the first specification inoperatiye or 
invalid. It is not absolutely impossible that it may have been 
his own, as certainly it had his implied concurrence. 

And this consideration furnishes a strong argument for the 
rule, that the Commissioner's action in ordinary cases of re-issue 
shall have more than tL prima faeie influence in finall/ deciding 
the question of identity ot m\eution. Whatever be the extent 
of the rule ; whether it leaves nothing open for discussion be- 
fore the Court, but the issue of fraud ; as appears to have been 
the undivided opinion of the Supreme Court, in the case of 
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Stimpson, 4 How. 404 ; or whether we permit ourselves to ex- 
cept from it, as we did in Battin vs. Taggart, cases in which the 
invention claimed in the re-issued patent is obviously different 
from that claimed in the original; or whether, with Judge 
Story, in Allen vs. Blunt, 8 Stor. 740, and in Woodworth vs. 
Stone, Ibid 749, we hold the grant of the amended patent to be 
^^ conclusive as to the existence of all the facts, which by law 
are necessary to entitle the Commissioner to issue it ; at least, 
unless it is apparent, on the face of the instrument itself, with- 
out any auxiliary evidence, that he was guilty of an excess of 
authority ; or that the patent was procured by a fraud between 
him and the patentee.' Whatever be the rule, or its limita- 
tions, the propriety of the re-issue in the case before us can 
hardly claim a judicial review. There is no want of jurisdic- 
tion, either apparent on the face of the proceedings or asserted 
by the evidencd; and there is no fraud imputed, or justly im- 
putable. 

Nor is there any flagrant diversity of claim. After a repeat- 
ed and careful examination of the three specifications, with their 
respective claims, fully aided by the acumen of highly ingeni- 
ous counsel, we have not found a material difference of import 
between any of them. The order in which the subjects of claim 
are marshalled is not the same throughout ; a phrase is more 
concise in one, in another more popular ; in one a scientific 
term or a general expression takes the place of the descriptive 
or defining language or the detailed particulars of another ; in 
a word, they are unequal as specimens of artistic writing, and 
a close examination may detect defects in the two first, which 
are repaired in the last. But they all describe the same thing 
essentially ; and we should find it easier to areue, that neither 
the first nor the second specification could be rightfully regard- 
ed as " inoperative or invalid." for want of precision and clear- 
ness, than that there was an important variance in the second 
from the first, or in the third from either. 

These observations form the answer to the third objection. 

Mr. Morse*s patent of 1840, in all its changes, asserts his ti- 
tle to two distinct patentable subjects ; the first, founded on the 
discovery of a new art ; the second, on the invention of the 
means of practising it. 

1. That he was the first to devise and practise the art of re- 
cording language, at telegraphic distances, by the dynamic force 
of the electro magnet, or, indeed, by any agency whatever, is, 
to our minds, plain upon all the eviaence. It is unnecessary to 
review the testimony for the purpose of showing this. His ap- 
plication for a patent in April, 1838, was preceded by a series 
of experiments, results, illustrations and proofs of final success, 
which leave no doubt whatever, but that his great i n ention was 
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consummated before the early spring of 1837. There is no 
one person, whose invention has been spoken of by any witness, 
or referred to in any book, as involving the principle of Mr. 
Morse's discovery, but must yield precedence of date to this. 
Neither Steinball, nor Cooke and Wheatstone, nor Davy, nor 
Dyer, nor Henry, had at this time made a recording telegraph 
of any sort. The devices of the threo first were merely aetna- 
phoreSy that spoke to the eye for the moment — ^bearing about 
the same relation to the great discovery now before us, as the 
Abbe Sicard's invention of a visual alphabet for the purposes of 
-conversation bore to the art of printing with moveable types. 
Mr. Dyer's had no recording apparatus, as he expressly tells 
us ; and Professor Henry had contented himself with the abun- 
dant honors of his laboratory and lecture rooms. 

When, therefore, Mr. Morse claimed, in his first specifica- 
tion, ^.Hh^ application of electro-magnets" "for transmitting, 
by signs and sounds, intelligence between distant points," and 
" the mode and process of recording or marking permanently 
siens of intelligence transmitted between distant points;" and 
when in his second specification he claimed " the making use 
of the motive power of magnetism, when developed by the ac- 
tion of currents of electricity, as a means of operating and giv- 
ing motion to machinery, which may be used to imprint signals 
upon paper or other suitable material," " for the purpose of 
telegraphic communication;" characterizing his "invention as 
the first recording or printing telegraph by means of electro- 
magnetism;" and when in his third, after again describing his 
machinery and process, he once more characterized it in the 
same terms, and claimed "as the essence of his invention the 
use of the motive power of the electric or galvanic current, 
(electro-galvanism, as he now terms it,) however, developed, for 
making or printing intelligible characters, signs or letters, at 
any distance ;" wough these several forms of specification 
claiming and renewing his claim of property in the same inven- 
tion, as it seems to us ; and claiming in each and all of them no 
more, as it also seems to us, that he was justly entitled to claim ; 
he declared the existence of a new art, asserted his right in it 
as its inventor and owner, and announcing fully its nature and 
demerits, invoked in return the contracted protection of the 
laws. 

From this time his title was vested as patentee of the art, and 
other men became competitors with him only in the work of di- 
versifying and perfecting its details. He himself used the itfy- 
{iM, to impress paper or parchment, or wax-coated tablets, it 
may be ; though he sometimes made a colored record by the 
friction of a pencil : another substitutes a liquid pigment, or 
stains his paper with a chemical ink : the next perhaps stains 
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his pnpcr beforehand, and writes on it by decomposing the col- 
oring matter: and another yet, more studious of originality 
than tlie rest, writes in a cyclovolute, instead of a strai^t line, 
and manufactures his ink as he goes along, by decomposing the 
tip of his stylus on a chemically-moistened paper. They are 
no doubt all of them inventors ; as was the man who first cast 
types in a mould, or first bent metal in the practical semblance 
of a grey goosc-quill, or first devised sympathetic ink, that the 
curious in letter-writing might veil their secrets from the pro- 
fane. All these toiled ingeniously and well, to advance or em- 
bellish a pre-existing art. But they had no share in the dis- 
covery of the art itself, and can no more claim to share the 
property, which its discovery may have conferred on another, 
than he who has devised some appropriate setting for a gem, 
can assert an interest in the gem itself. 

Yet admitting, for the sake or argument, that Mr. Morse's 
leading invention is correctly designated as a new art ; and 
that he has sought to patent it accordingly, by a compliance 
with all the requisitions of the statute — it is still contended, 
and with much of elegant research into the radical meaning of 
the term, than an art, as such, cannot be made the subject of a 
patent. But interpreting language as men use it around us and 
as it reflects ideas, the question can hardly be regarded as 
doubtful. The constitutional provision, under which our patent 
laws are framed, looks to the promotion of " useful arts." The 
Act of Congress places " a new and useful art'* among the dis- 
coveries it purposes to protect, and assigns to it the first place 
on the list. The statute of 21 James 1, c. 8, from which the 
patent system of England has grown up, speaks only of " new 
manufactures." Yet the Judges of that kingdom find a warrant 
in this limited expression for sustaining patents for an art, and 
even for the renewed discovery of an art that had been lost. — 
See the hot-blast case, Webster, p. c. 683, 717, and Mr. Web- 
ster's note at p. 718, and the case Wright's patent, ibid. 736, 
and the cases grouped in Hindmarch, 77, 102. 

Indeed, the author whose treatise we have cited last, asserts 
with much emphasis, that it is the art, and nothing else, which 
is the characteristic subject of every privilege granted by a pa- 
tent under the statute, p. 92. And it may be noted, as not 
without interest, that in just accordance with the spirit of the 
English law cases, the English patents of Cooke k Wheatstone, 
Davy, and Hain, claim property in the arts, for which their 
median cal devises are respectively adapted ; not indeed in so 
many A^ords, but in language as unequivocal as that employed 
by Mr. Morse. 

'^'or can we see that there is any reason of policy, which 
^ deny protection to an art, while extending it to the ma- 
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ohinery, or processefl, whioh the art teaehes, employs, and 
makes useful. Why ahould the type, or the ink, or the 
pess itself, be di^ified beyond the art, to which they minister 
m such humble subordination, and without which they are mb* 
bish 7 Will you patent the new product, and the new elemental 
means, and the new process by which they act; and then de- 
bate whether you may patent the art? You haye patented it 
already. 

We are aware, of course, that it has been held in some cases 
under the English patent law, that the art to be patented must 
have some reference to a manufacture. Bee Hindmarch, ut 
supra. But while such a deduction might be legitimate from 
the words of the statute of James, it would' be obviously other- 
wise under the more liberal phraseology of our act of Congress. 
And even in Epgland, it must be apparent to every one who has 
watched the progress of their patent system, that this limita- 
tion is practically disregarded already, and ^t it is to be re- 
pudiated so soon as it [£aU interfere with the protection of an 
miportant invention. 

X et in truth, there are a few discoveries of practical moment 
to the daily concerns of men, even in the lapse of many years, 
that are not more or less directly connected with some depart- 
ment of manufacturing industry and skilL The convex lens ; 
the steamboat ; the iron road, <m which cars are propelled by 
the friction of driving wheels ; some of these may be so indi- 
rectly connected with manufactures, or rather they are associa^ 
ted so intimately with the leading pursuits and interests and 
enjoyments of all of us, as to make it difficult to refer them to 
the category of a particular manufacture. Would it not be 
strange, if on this account, they were excluded from the bene- 
fits of the patent system. If we go back to the early story of 
our race, and mark the stages of its long and difficult advances, 
from language, the first exponent of thmiffht, to letters, its first 
record, and from letters to printing, which first diffiraed letters, 
widely though slowly, among men; and from printing to the 
telegraph, the electric roister oi thought, spreading its fibres 
of sympathy over the intelligent worM, and making it throb 
simidtaneously everywhere, as with the pulsations of one heart ; 
who will say, that each transition between these great epochs, 
that signalise the moral and intellectual progress of mankind, 
should not be marked by a memorial as stately, as the first dip- 
ping of a cut-nail, or the compounding of a new variety of u- 
quid blacking? or that the men, t) whom we owe them, should 
not be dealt with as liberally, or at least as justly by the State ? 
2. The second general subject of Mr. Morse's patent of 
1840 includes manj particulars; all of them interesting and 
valuable in connection with the claim we have just been consid- 
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ing. Taken together, they give a practical form to his leading 
invention, and guard it from the imputation of being a mere 
abstract notion, a principle resting in idea. Taken singly, some 
of them appear to us to be new ; as his alphabet, (claim 5,) his 
combined series, (claim 4,) by which the electric current from 
one battery, before entirely expending itself in its lengthened 
circuit, is made to set another battery in action, from which 
another circuit traverses to a battery still beyond — and so on- 
wards: his adaptation of clockwork to the recording cylinder, 
(claim 2,) and others, are only new, aa they are elements of a 
novel combination. There is no proof before us, that any of 
the devices, which Mr. Morse has claimed in this patent, wheth- 
er as independent inventions or parts of a combination, are not 
really his as far as he has claimed them. It is unnecessary to 
discuss them in detail, for they are all substantially protected, 
as appliances of the art which is the great subject of his patent. 

II. The second patent of Mr. Morse is for what has been 
termed his Local Circuit. To understand the questions which 
arise upon this, it is necessary to refer back to the Apparatus 
which he had patented before, and to explain in general terms 
its principle and modes of operation. I shall attempt to do this 
in popular language, without stopping to consider very careful- 
ly the varying niceties of scientific nomenclature. 

It is well known that a current of galvanic electricity, while 
passing along a wire that has been wound spirally round a bar 
of soft iron, communicates to the iron a certain de^ee of mag- 
netic virtue, and that the iron loses this magnetic character 
again as soon as the electricity ceases to pass along the wire 
that surrounds it. It is also well known that the electric fluid 
may be passed along a wire of great length, and yet retain 
when at the farthest extremity of the wire, a sufficient degree 
of energy to impart this occasional magnetism to the iron, and 
to make it capable, for the time, of attracting any small body 
of iron that may be near it. If such a small body of iron be 
made to form the extremity of a nicely balanced lever, it is 
plain that while the one extremity of the lever is attracted to- 
wards the temporary magnet, the other extremity will be moved 
in the opposite direction ; and if to this other extremity we af- 
fix a pencil or stylus, this will press upon whatever surface may 
be interposed in the way of its motion, and may either mark 
the sulfa ce, or, if it be of a yielding nature, indent it. It is 
plain also, that when the bar of soft iron ceases to be magnetic, 
in consequence of the electric fluid ceasing to pass around it, 
the lever will take its original position, and the stylus ceases to 
press upon the resisting surface. 

If' now, we suppose that surface to be moved uniformly be- 
low the stylus, it is obvious that the surface will be marked with 
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n straight line, and tbat tbis marked line 'will be interrupted 
during uny intermission of tbe electric current, so as to form a 
broken series of straigbl lines, or if tbe electric current passes 
and intermits in rapid alternation, a series of dots or points. 
These broken traces of the stylus, tbe lines and dots, constitute 
the alphabet of Mr. Morse ; a certMn succession of either or 
a certain combination of the two being arbitrarily chosen to in- 
dicate a particular letter. 

The galvanic battery generates tbe electric fluid continuous- 
ly ; whenever the two extremes or poles of the battery are con- 
nected with a suitable conducting medium ; such as a metallic 
wire, water, or the earth itself; along which conductor ^ as it is 
called, the electric fluid may pass between one pole of the bat- 
tery and the other, thus performing what is termed an electric 
circuit. . 

Lotus now extend a continuous wire from one of the poles 
of the galvanic battery to a distant point ; taking care that it 
shall not be intermediately in contact wiUi the earth or with 
any other good conductor of electricity ; and let us at a dis- 
tant point pass the wire in a spiral coil round a bar of soft iron, 
and thence lead it back again into the other pole of the battery, 
or avail ourselves of the earth itself as part of the circuit. It 
is obvious from what we have said before, that the electric fluid 
passing from the battery, along the wire, around the occasional 
magnet, and back to the battery — and then at appropriate in- 
tervals of time interrupted in its circuit — ^will cause the stylus 
to make its trace of lines or dots, or in other words its alpha- 
betical record, at the distant station. 

It only remains, then, to devise a mode of interrupting and 
renewing at pleasure, the flow of the electricity ; breaking and 
closing the circuity in the languMe of the experts. This is done 
by dividing the wire near the battery, and then arranging a 
simple finger key, which, when struck or pressed upon by the 
finger, brings a short metallic conductor into intimate contact 
with the two ends of the dirided wire, and thus restores the con- 
tinuity of the circuit while the pressure continues on the key. 
This may serve as a rude explanation of Mr. Morse's Electro- 
Magnetic Teleffrapb, in its simplest form. 

It was found, however at an early period, that though the 
electric current was still appreciable after it had passed over a 
great length of wire, yet in traversing the very long circuits 
that were required to include distant tele^^phic stations, it 
ceased to impart a sufficient degree of energy to tbe temporary 
magnet to work the stylus efiectively. To meet this difficulty, 
Mr. Morse resorted to the simple device of employing a series 
of batteries distributed over his line of telegraphic communica- 
tions, with as many shorter circuits, each operating, by means 
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of a magnet at its* extremity, to control the moyemcnts of a 
small lerer, that opened or closed the circuit of the battery be- 
yond. The lost battery gare efficiency to the recording appa- 
ratus at the distant station. This formed the combined %erie$ 
of Mr. Morse's first patent. 

It is easy to see that the intermediate magnets of the com- 
bined series, besides opening and closing the circuits, might be 
also made to act as recording magnets, by merely adapting to 
them the stylus with its appendages ; and that there would thus 
be as many stations of telegraphic communication as there were 
batteries and minor circuits. But there still remained this ob- 
jection to the combined series, that it could only be worked in 
one direction, and that it was necessary, therefore, to have two 
complete lines of wires, with their batteries and magnets, in or- 
der to establish a reciprocating communication. 

To dispense with ttus duplication of machinery and expense 
was the object of Mr. Morse in the invention which is the sub- 
ject of his second patent. It had been found, that the magnet- 
ism excited by the electric coil was capable, at this end of an 
almost indefinitely extended circuit, of giving motion to a deli- 
cately adjusted lever, but that this was the apparent limit of its 
dynamic power. A single wire might be employed then, with- 
out intervening magnets, by connectinff it at tne extremities with 
olcctro-magnets, of great sensibility of mechanism, and employ- 
iiig the force of those magnets merely to open short local cir- 
cuits, from which local circuits the decree of magnetic energy 
adequate to the purposes of .the recording apparatus could be 
derived. 

But the electric current, after passing over a long wire, does 
not exert a uniform dynamic energr. However carefully insu- 
lated at first, the wire becomes i(ner a time more or less ex- 
posed to atmospheric action, and the fluid is more or less dissi- 
pated in consequence. The posts on which it is supported be- 
come conductors during storms of rain, and carry off the fluid 
to the earth. Under other circumstances, the electro-magnetic 
phenomena are exaggerated at the receiving station by atmos- 
pheric electricity from the regions throueh which the conduct- 
ing wire has passed. The batteries too do not always generate 
the fluid with the same rapidity. In a word, the current at the 
extremity of the circuit is irregular. 

And besides all this, it is found that the magnetism induced 
in soft iron by the electric current, thoueh truly occasional 
does not absolutely cease at the instant of breaking the circuit; 
but seems to linger in the iron for an appreciable interval of 
time afterwards, with an intensity, which, though slight, bears 
an apparent relation to the intensity of the current that induced 
it. This of itself would interfere greatly with the very rapid 
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operation of the telc^npli, if the lever were left to withdraw it- 
self from the magnet^ to which it B^res as an armature, bythe 
force of gravity alone. A small spring is therefore connected 
with the machme, of sufficient strength to OTorcome the attrac- 
tion of this lingering <Nr continnoos magnetic forces, bat not 
sofficient to resist the attraction of the magnet when the circuit 
is closed. 

Now it is apparent, that imder the varying circumstances that 
influence the magnetic energy at the further extremity of the 
circuit, the adjustment of this spring must not be uniform. If 
its tension were just that which would neutralise or barely over- 
come the continuous magnetism induced by an electric current 
of small intensity, it would not draw back the armature when 
the inducing current had been in greater force; and on the 
other hand, a stronger spring, adapted to the case of a power- 
ful current, would oppose a controlling resistance to the mag- 
netism induced by a feeble one. Tiie Adju9tatHe Receiving 
Magnet^ described in Mr. Morse's second patent, meets perfect- 
ly Uie conditions of this difficulty, and enables the operator by 
the mere touch of a fing^ on an adjusting screw, to regulate 
the tension of the spring, and adapt his apparatus to the cir- 
cumstances of the moment. 

The Main Line, thus arranged, with its delicate receiving 
magnet and its short recording dreuit at each extremity, madj» 
no provision, for intOTmediate or collateral stations. But, as it 
had been found desirable in practise to distribute the batteries, 
in which the electric fluid was generated, over different parts of 
the line, so as to reinforce the energies of the current in its 
progress; it was almost an obvious suggestion to connect at 
these several points a receiving masnet of adjustable character, 
either with the main line or with the battery, forming part of 
it, and to attach to this receiving magnet a local registering 
circuit, or a branch circuit bending to one or more coUatend 
stations. 

Such I understand to be Mr. Morse's Local or Independent 
Circuit. His patent of 1846, as re-issued in 1848, claims it in 
these words: 

^^ The employment in a certain Telegraphic circuit, of a de- 
vice or contrivance called the Receiving Magnet, in combination 
with a short local independent circuit or circuits, each having a 
register and registering magnet or other magnetic contrivances 
for registering, and sustaining such a relation to the registering 
magnet or other contrivances for registering and to the length 
' of circuit of telegraphic line, as will enable me to obtain, wifh 
the aid of a main galvanic battery and circuit and the injterven- 
tion of a local battery and circut, such motion or power for 
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registering as could not be obtained otherwise without the use 
of a much larger galvanic battery, if at all." 

That the local or independent circuit, as we have described 
it, and as it is more accurately and perhaps more intelligibly 
set out by Mr. Morse, in his specification, was original with him, 
cannot be seriously questioned. The devices referred to in the 
patents of Cooke and Wheatstone, and Davy, are at best im- 
perfect modifications of the combined series of Mr. Morse's first 
patent ; one of them not improbably borrowed from it. The 
adjustible receiving magnet, the indispensable and characteris- 
tic element of the local circuit patent, no one has claimed but 
himself. 

It is only to make the first approach to a controversy on this 

?oint, to prove to us that Professor Henry had as early as 
828, made the inteimty magnet^ with which the scientific world 
is now familiar— -of that he afterwards, and before Mr. Morse's 
first application for a patent, had illustrated before his class at 
Princeton the manner in which one circuit could operate to hold 
another closed or to break it at pleasure— or that he had fore- 
seen the applicability of his discoveries to the purposes of a 
telegraph. The question is not one of scientific precedence ; 
and if it were, this is not a forum that could add to or detract 
from the eminent fame of Mr. Henry. It is purely a question 
, of invention applied in a practical form to a specific use ; and 
so regardcfd, it admits but of a single answer^ 

In passing from the questions of originality and identity of 
invention that have been raised in the cause, without a more de- 
tailed review of all the testimony, there is occasion, perhaps, 
for an explanatory remark. It is this : the decree of a Ju<^e 
finds its appropriate and only justification in the facts proved 
before him, not in theories, however ingenious, or the less spec- 
ulative inferences of other minds; and where the essential facts 
of a case are as clearly established as they are here, it would 
be unprofitable as well as painful to discuss the particulars of 
variance between the witnesses. There is no place in which the 
evidence of scientific men upon topics within tneir own depart- 
ments of knowledge, is more to be desired than in this court, 
when sitting for the trial of patent causes ; and the opinions 
also of such men, when duly supported by reasonings founded 
on ascertained fact, must of course be valued highly. But it is 
a mistake to suppose that, even on a question of science, opin- 
ion can be dignified here or elsewhere with the mantle of au- 
thority. Still less can we allow it to avail us here, when it 
assumes contested facts, or volunteers to aid us in determining 
the most important written instruments. 

These remarks are not dictated by a spirit of unkind or un* 
courteous commentary on the depositions before us. We know 
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that wben opinion is aetiTe, it is not always easj to limit its 
range. There is besides rerj much of accurate scientific histo- 
ry, and of jost and well ffoarded deduction fnmi it, in these 
two Tolumes of exhibit. Bat it mnst be confessed also, that 
there is to be foand here and there not a little of imperfectly 
considered dogma, as well as something of donbtfolly renlated 
memory — and it has seemed to ns, in this case as well as in 
some others, that the toil and expense and excitement of litiga- 
tion might have been moderated perhaps, if the appropriate 
tone and province of testimony haa been more exactly under- 
stood by some of the witnesses. 

The objections which have been taken to the terms of the re- 
issue of Mr. Morse's patent of 1846, may be answered by a sim- 
ple reference to that part of our opinion in which we haye con- 
sidered the arguments of the same character that were urged 
against thie patent of 1840. 

It is beyond controversy, that the Local Circuit Patent baa 
been infringed upon at some of the stations of the Respondents* 
line; and it is the opinion of the court, that it is also violated 
whenever the Branch Circuit of Mr. Roger's is employed. We 
have not been able to see the asserted difference in principle 
between the two devices. Both are equally well described as 
Branch or as Local Circuits. They haye the same purpose ; 
they effect it by the same instrumentality, eyen in iqppearaaoe 
to a great degree; and they seem to yary only in this; that 
the one derives its electric nmd from a battery placed within 
the line of the main circuit ; the other from a battery placed 
without it. The change may be for the better ; cnr it may not : 
-»if it be, it is patentable as an improyement ; but it cannot 
be used without Mr. Morse's license, until after his patent baa 
expired. 

III. The third patent is for the chemical telegraph. We do 
not propose to enter on the discussion of this. The subject df 
it is clearly within the original patent of Mr. Morse, if we haye 
correctly apprehended the legal interpretation and effect of that 
instrument. We will only say, that we do not hold it to have 
been invalidated by the decision of the learned Chief Justice of 
the District of Columbia, on the question of interference. The 
form of the two machines before were not the same ; and the 
leading principle of both having been already appropriated and 
secured by the Magnet Telegraph Patent of 1840, nothing re- 
mained but form, to be the subject of interference. 

The counsel for the complainants will be pleased to prepare 
for the consideration of the court, the draught of a decree in 
accordance with the prayer of their bill. 

Counsel for complainants — Hon. Amos Kendall, Geo. Oif- 
ford, St. George T. Campbell, and Qto. Harding, Esqrs. 



Digitized by 



C^oogle 



164 AMBSICAN LAW JOUBNAL. 

[Pata^ 9. Shop ColwtiBe.] 

For Bespondents^Wm. M. Meredith, R. H. Gillette, Wm. 
Schley, mnd Peter MoCall, Esqrs. 

The cooiiBel wwe directed to draw up a decree in accordance 
with this opinion. 



In the District Court of the United States for 
the District of Wisconsin. 

In Admtralijf. 
DANIEL P. PUTNEY v. THE SLOOP CELESTINE. 

1. The stfttate of the State of Wieeonsiii, for the eollection of demandB against 
boats and Tessels used in nsTigating the waters of the SUte, confers no lien. 

2. This statute not creating a lien, the District Court of the United States has 
no Jurisdiction m rm, at the suit of a domestio creditor against a domestic 
Tcssel in admiraltj. 

8. Where the Courts of the United States and of the States haye concurrent ju- 
risdiction, the Court, first hating the thing in custody, by the serrice of pro- 
cess, retains^the jurisdiction thereof against subsequent prQeess from the 
other court. 

The opinion was delivered by Hon. A. G. Miller, Judge. 

This vessel was attached hj the Marshal, in pursuance of 
process issued from this Court, upon the libel herein filed, pray- 
ing a condemnation and sale, to satisfy the demand of this li- 
belant, for materials furnished and work done, in necessary 
repairs, at the port of Racine, within this District. 

The Sheriff of Racine county, without submitting himself to 
the jurisdiction of this court, £Qed his petition in the form of an 
answer, setting forth, that previous to the service of the process 
in this case by the Marshal, he had attached and reduced into 
his possession this vessel, by virtue of an attachment or warrant 
issued from a court of tbis state in the county of Racine, at the 
0uit of one Thomas W. Secor, in pursuance of a law of this 
State for the collection of debts and demands against boats and 
vessels navigating the waters thereof. That the several demands 
of said Secor and of this libellant were contracted within this 
State ; and that both these persons are citizens of this State ; 
and that this vessel was built and is owned within this State. — 
He therefore prayed that this vessel be surrendered into his 
possession. These facts were conceded by the parties at the 
trial. 
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Where, by the local law, a lien is given to material men for 
BupplieSy repairs and other necessaries furnished in a home 
port, it is a well settled doctrine of our maritime jurispmdenoey 
that such lien may be enforced in the admiralty, by a soit 
in rem. The lien created by the State law is regarded as in its 
nature maritime, and is therefore recognised in courts of admi- 
ralty, and enforced by admiralty process. The principal rea- 
son or necessity for such lien is the better security of the mate- 
rial man — and it is a subject of local legislation, induced by 
•local policy, and not absolutely necessaiT for the consideration 
of the national courts. The General Smith, 5 Wheat. 438 ; 
The St. Jago de Cuba, 9 id., 409 ; Peyroux y. Howard, 7 Pe- 
ters, 324; The Steamboat Orleans vs. Phebus, 11 id., 175; 
The Jerusalem, 2 GalL 345 ; Davis vs. A New Brig, Gilp. Rep. 
473, 487 ; Harper vs. The New Brig, id., 636. 

A lien at common law is a right in one man to retain that 
which is in his possession belonging to another, till certain de- 
mands of him in possession are satufidd. Liens are also created 
by statute ; such as the liens of judgment upon real estate. In 
maritime law, liens exist independently of possession or statute, 
and are either actual or constructive. lu r^purd to domestio 
vessels, the lien of domestic creditors must be created by 
statute. 

The question, whether the law of this State, for the collection 
of demands against boats and vessels, confers a lien for the debts 
or demands therein specified, is here properly presented to this 
court. A similar question has been mooted in this court, and 
in the courts of other districts, in regtfd to this law, and simi- 
lar laws of other States. In the States of New York, Penn- 
sylvania and Maine, local laws exist, creating a lien in favor of 
material men and mechanics upon domestic vessels. In the 
statutes of New York and Maine, the lien is expressly conferred. 
By the Pennsylvania statute vessels are made liable and charge- 
able for materials and work in their construction until thevuol 
or leave port ; and these demands must be first paid. Davis 
vs. A New Brig, Gilp. Rep., 473, 487 ; Harper vs. A New Brig, 
id., 536. The statute of tlus State is more general than any of 
those statutes. It provides that ^^ every boat or vessel, used in 
navigatine the waters of the State, shall be liable for all debts 
contracted by the master, owner, agent or consignee thereof, 
on account of supplies furnished for the use of sudiboat or ves- 
sel, or on account of labor done or materiab furnished by me- 
chanics, tradesmen or others in. and for building, repairing, fit- 
ting out, furnishing or equipping such boat or vessel ; for all 
sums due for wharfage or anchorage of such boat or vessel with- 
in the State ; for all demands or damages accruing from the 
non-performance or mal-performance of any contract of af- 
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freightment, or any contract toncbing tbe transportation of per- 
sons or property entered into by tbe master, owner, a^ent or 
consignee of tbe boat or vessel on wbicb such contract is to be 
performed ; and for all injuries done to persons or property by 
sach boat or yessel." *^ Any person having a demand as afore- 
said, instead of proceeding for tbe recovery tbereof a^inst tbe 
master, owner, agent or consignee of a boat or vessel, may at 
bis opiton, institute suit against sucb boat or vessel by name ;" 
by filing in tbe Clerk's office a complaint against sucb boat or 
yessel by name, and obtaining tberefrom a warrant command- 
ing the Sheriff to seize the boat or vessel mentioned. Justices 
of tbe Peace are also authorized to administer this law in cases 
within their jurisdiction. This law creates a liability on the 
part of boats and vessels navigating the waters of the State, to 
suits for the demands therein stated; and limits those suits to 
one year ufter the cause of action shall have accrued. Neither 
tbe term lien, nor a term of like import, as chargeable^ occurs 
in the statute. The laws of the States referred to create a 
lien for supplies, but this law extends to demands for dam- 
ages accruing from the non-performance or mal-perform- 
ance of contracts of affreightment, and contracts touching 
the transportation of persons and property, and injuries done 
persons or property by a boat or vessel. If the demands of 
the material man and mechanic were alone provided for, as in 
these other State laws, it would be proper to construe this stat- 
ute as favorably as possible for their protection ; but their de- 
mands are in the same category with all the other causes of 
liability. 

It has always been tbe policy of the courts of this country to 
discourage secret or uncertain liens, as prejudicial to the trans- 
fer of property, and to the interests of trade and commerce. — 
Laws creating liens, either upon real estate or personal proper- 
ty, provide for their record, so that the world may be notified 
of them. There can be no doubt but the design of this statute 
was to provide additional means for tbe recovery of the several 
debts or demands therein specified ; but before I should go fur- 
ther and declare all such debts to be liens, I must be thorough- 
ly satisfied, both from the statute itself, and that the Legisla- 
ture had the power to enact such a statute. 

The State laws before alluded to limit the liens to the sailing 
of the boat or vessel, or to twelve days thereafter ; this law 
limits the commencement cf suit to one year after the cause of 
action shall have accrued. Those laws are correct in policy, 
and can be administered without prejudice to any one. They 
are confined to domestic vessels, and domestic creditors, and to 
contracts on shore. Furnishing materials and doing work on 
domestic vessels are as notorious as the furnishing materials and 
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perfoiming work in the erection of a building. This law does 
not stop here, but includes all boats and vessels used in nariga- 
ting the waters of the State, as well foreign as domestic ; and 
also damages arising upon contracts of affreightment, and for 
injuries done by such boats or yesscls to persons or property 
without regard to locality. Now, neither the policy of this law 
nor of the laws of the country, nor the understanding of the 
people, nor the interests of trade and commerce, favor a secret 
or unknown lien upon a boat or vessel for uncertain or unliqui- 
dated damages. A foreign boat or vessel may be used in navi- 
gating the waters of this State ; but can the Legislature of the 
State create a lien on such boat or vessel before she enters a port 
of the State ? This statute does not provide for bringing into 
court any lien-creditors ; nor that any such creditors may in- 
tervene for their interests; nor for any notice of the attach- 
ment ; nor for the sale of the boat or vessel, so as to vest in the 
purchaser an unincumbered and indefeasable title thereto. It 
authorizes an order to sell the boat or vessel ; which order should 
be executed and returned in the same manner as executions. — 
And it further provides, that ^* whenever an order of sale shall 
be made for the sale of a boat or vessel, with its tackle, apparel 
and furniture, the sheriff or constable shall have power to sell 
such part thereof, or such interest therein, as shall be necessary 
to satisfy the amount of the judgment rendered in favor of the 
plaintiff, and all the costs that may accrue. It is questionable 
whether the officer is authorized to sell more than an interest in 
or part of the boat or vessel, under this statute. It would be 
preposterous to allege, that under the statute, sn officer could 
sell a boat or vessel, with her tackle, apparel and furniture, 
worth thousands, upon an order of sale for a comparatively in- 
considerable sum ; and that such purchaser should hold such 
boat or vessel clear of all liens. A lien given by the maritime 
law is preferred to a bona fide purchaser without notice, and is 
even preferred to a claim of forfeiture on the part of the gov- 
ernment of the United States. The Bark Chusen, 2 Story Rep. 
456 ; The St. Jago de Cuba, 9 Wheat Rep. 409. In the ad- 
miralty, all persons having demands against boats or vessels, or 
interested therein, are permitted to intervene for their inter- 
ests, and are presumed to have notice of the proceeding ; for 
this reason a sale in pursuance of a decree in the admirality 
confers upon the purchaser an indefeasable title against the 
world, discharged of all liens whatsoever. Not so under this 
statute. A purchaser of a boat or vessel or of a part of, or of 
an interest in, a boat or vessel, under this statute, is in no bet- 
ter condition in regard to liens given by the maritime law, than 
the original owner. The sale of a part, or of an interest in the 
boat or vessel is inconsistent with alien on an entire boat or ves- 
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sel. A lien enforced m the admirality requires the sale of the 
entire vessel, not oT a part, or of an interest therein. 

As liens on vessels cannot bo created by the laws of a State 
in cases of contract or torts, without the territorial limits, the 
exigencies of commerce required the summary process of the 
admiralty, in cases of steamboats and vessels afloat, or employ- 
ed in business of commerce and navigation on the lakes. For 
this reason Congress passed an act, extending the jurisdiction 
of the District Courts of the United States to certain cases up- 
on the lakes, or navigable waters connecting the same. This 
act was passed February 26, 1845, and confers quasi admiralty 
jurisdiction upon the Federal Courts of contracts and torts aris- 
ing in, upon, or concerning steamboats and vessels employed in 
business of commerce and navigation upon the lakes. This act 
was passed in pursuance of the power vested in Congress by 
sec. 8 of the constitution of the United States, to regulate com- 
merce with foreign nations and among the several States. The 
statute of this State, providing for the collection of debts against 
boats and vessels, was enacted in the year 1838 ; and was trans- 
ferred into the present revised statutes. As Congress had not 
conferred upon the Federal Courts the jurisdiction contemplated 
by the constitution, until the enactment of February, and as 
this was a territory, the statute may have been proper until 
that time, or even until the admission of this State into the 
Union ; hvtt whether it is now operative, or to what extent un- 
der the saring clause of tho act of Congress of 1845, in regard 
to foreign vessels navigating the lakes, or demands aris- 
ing out of the State, is not to bo determined at this time, this 
case not requiring a decision. I merely advert to tho point to 
avoid any misunderstanding of this opinion. I shall merely re- 
mark that, generally, where the Constitution of the U. States 
confers power of legislation upon Congress, State laws become 
inoperative upon the legislation of Congress on the same sub- 
ject. And State laws nave not extra-territorial operation or 
efiect. The case under consideration is in regard to a domes- 
tic vessel and domestic creditors, which are proper subjects of 
State legislation. It is the duty of the State Legislature to 
enact for the control of property belonging to the State, and 
for the protection of the interests of the citizens of the State. 
From the examination here given of the present statute, I am 
well satisfied that it is entirely insufficient for these great pur- 
poses. The statute of itself, does not create a lien upon boats 
and vessels used in navigating the waters of this State, but the 
first lien or security created or allowed is upon the service of the 
attachment. Such is the decision in the District Court of the 
United States for the Northern District of New York, upon a 
similar statute of the State of Ohio. The Velocity, Law Rep., 
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volume 3, new series. No. 2. The Globe, Tolnme 3, new series, 
No. 10. 

It is clear that the State Court had jorisdiotion, full and com- 
plete, of the proceeding referred to, and that this yessd was 
rightfully and legaUy attached by the Sheriff of Radne coon^ 
before the filing of the libel or the senice of the monition in 
this case. If, as has been shown, the State law had created a 
lien, whereby this Court can acquire jurisdiction hj admiralty 
process m remy then there would be concurrent jurisdiction in 
both courts ; and in that case the right to maintain the juris- 
diction must attach to that tribunal, which first ezerdses it and 
takes possession of the thing in litigation. In order to avoid a 
ckshing of jurisdiction this course is indispensible, and has been 
enforced in the national courts in numerous instances. The 
authority of the Sheriff to attach, and right to hold this vessel, 
by virtue of the process in his hands, cannot be questioned. — 
This vessel was in the custody of the law, and the Marshal had 
no right to remove it from the possession of the Sheriff. In such 
cases the Marshal or Sheriff should either retain the process un- 
til the first case is diq>osed of, or should return it not served, 
on aoconnt of a previous attachment (ht levy^ so as to avoid con- 
flict of jurisdiction. The proceeding in the State Court is in 
the nature of a suit m rem, and the necessary result of such 
proceeding or suit, is, that the thin^ in litigation is in the cus- 
tody of the law. It must necessarily be in the poBsession <Nr 
under the control of the court, and the court has a right to <n^ 
der it to be taken into the custody of the law. 

The Ship Robert Fulton, Paines C. C. Rep. 620. Jennings 
vs. Carson, 2 Peters Ccmd. Rep. 1. Peck vs. Joinees, 7 How- 
ard 612. This, thouffh, is not applicable to the case of the 
paramount right of a libellant to enforce a maritime lien, in 
preference to an attachment or execution against the owner of 
a vessel for a simple debt. 

The attachment of property, by an officer, presupposes a 
right to take the possession and custody of that property, and 
to make such possession and custody conclusive. If the officer 
attaches upon mesne process, he has a right to hold the posses- 
session to answer the exigency of the process. If he levies 
upon an execution he is bound to sell according to the command 
of the writ. In Hagah vs. Lucas, 10 Peters 400, the Sheriff 
had levied an execution on personal property, which was sub- 
sequently levied on by the Marshal. Mr. Justice McLean, in 
delivering the opinion of the court, sajs: — "the first levy, 
whether it were made under the Federal or State authority, 
withdraws the property from the reach of the process of the 
other. Under the State jurisdiction, a sheriff, having execu- 
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tions in hia hands, may leyy on the same coods ; and where 
there is no priority, on the sale of the goods, the proceeds should 
be applied in proportion to the sams named in the execntions. 
And where a sheriff has made a levy, and afterwards receives 
execntions against the same defendant, he may appropriate any 
snrplns that shall remain after satisfying the first levy, by the 
order of the coart. Bat the same mle does not govern, where 
the executions, as in the present case, issne fromaifferent juris- 
dictions. The marshal may apply moneys, collected under sev- 
eral executions, the same as the sheriff. But it cannot be done as 
between the marshal and the sheriff. Amost injurious conflict 
of jurisdiction would be likely, often to arise between the fed- 
eral and the State courts, if the final process of the one could 
be levied on property which had been taken by the process of 
the other. The marshal or the sheriff, as the case may be, by 
a levy, acquires a special property in the goods, and may main- 
tain an action for them. But if the same goods may be taken 
in execution at the same by the marshal and the sheriff, does 
this special property vest in the one, or the other, or both of 
them ? No such case can exist ; property once levied on remains 
in the custody of the law, and it is not liable to be taken by 
another execution, in the hands of a different ofiicer, and espe- 
cially by an oflicor acting under a different jurisdiction." This 
opinion is^reiterated in Brown vs. Clark, 4 Howard 4. In Knox 
vs. Smith, 4 Howard 298, the property levied on by the mar- 
shall was taken from his possession by the sheriff, upon aU' in- 
junction and process from a. State Court, similar in effect to a 
writ replevin, at the suit of a third person claiming, under a 
deed of trust. A bill filed in the Chancery side of the United 
States Court, to set aside the sheriff's levy, was not sustained 
because there existed a plain remedy at law. The marshal 
might have brought trespass against the sheriff, or applied to 
the court of the United States for an attachment. In Peck vs. 
Jenness, 7 Howard 612, an attachment was issued from the 
State Court and served, which, according to the laws and prac- 
tice of the State of New Hampshire, was a lien on the goods 
attached. The defendants in the attachment afterwards ob- 
tained a discharge under the bankrupt law, and their assignee 
claimed the goods previously attached. Mr. Justice Grier, in 
the opinion says : "It is a doctrine of law too long established 
to require a citation of authorities, that where a court has ju- 
risdiction, it has a right to decide every question, which occurs 
in the cause, and whether its decision be correct or otherwise, 
its judgment, till reversed, is regarded as binding in every other 
court; and, that where the jurisdiction of a court and the right 
of a plaintiff to prosecute his suit in it, have once attached, that 
right cannot be arrested or taken away bv proceedings in an- 
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Other court. These have tl eur fouridation not merely in com- 
ity but in neces:>ity. For if one may enjoin, the other niny re- 
tort by injunction, and thus the parties be without remedy ; be- 
ing liable to a process for contempt in one if they dare to pro- 
eeed in the other. Neither can one take property from the 
custody of the other b^ replevin or any other process, for this 
would produce a conflict extremely embarrassing to the admin- 
istration of justice. In the case of Kennedy vs. The Earl of 
Cassilis, Lord Eldon at one time granted an iiyunction to re- 
strain a party from proceeding in a suit pending in the court 
of sessions in Scotland, which, on more mature reflection he 
dissolved ; because it was admitted, if the Court of Chancery 
could in that way restrain proceedings in an independent for- 
eign tribunal, the Court of Sessions might equally enjoin the 
parties from proceeding in Chancery, and thus they would be 
unable to proceed in any court. The fact, therefore, that an 
iajun.t'on issues only to the parties before the court and not to 
the court, is no evasion of the difficulties, that are the necessarj 
result of an attempt to exercise that power over a party who is 
a litigant in another and independent forum." The Dbtriel 
Court was not permitted to oust the State Court of its jurisdic- 
tion and custody of the property attached. Li the case of Slo- 
cum vs. Maybery, 2 Wheat., 1, (4 Cond. Rep., 1,) replevin was 
sustained in the State Court against a revenue officer, by the 
owner of goods that were seized without process, and were not 
such ffoods as were authorized b^ hiw to be seized ; as the com- 
mon law tribunals of the United States were closed bylaw 
Sjtsinst such remedic^ they bein^ cognizable alone in the Ad- 
miralty. But in thb case and in Gelston, et al. vs. Hoyt, 8 
Wheat., 246, it is determined that an action will not lie against 
the seizing officer in any common law tribunal until a final de- 
cree is pronounced in the Admiralty upon the proceeding m 
rem. In the former case, Marshall, U. J., remarks that^ — ^' The 
judiciary act gives to the Federal Courts exclusive cognizance 
of all seizures made on land or water. Any intervention of a 
State authority, which, by taking the thing seized out of the 
possession of the United States, might obstruct the exercise of 
this jurisdiction, would unquestionably be a violation of the act ; 
and the Federal Court having cognizance of the seizure, might 
enforce a re-delivery of the thing, by attachment or other sum- 
mary process against the parties, who should divest such a pos- 
session. The party supposing himself aggrieved by a seizure, 
cannot, because he considers it tortious, replevy the property 
out of the seizing officer, or of the court having cognizance of 
the cause." This beins an action which takes the thing itself 
out of the possession of the officer, could not be maintained in 
a State Court, if, by the act of Congress, it was seized for the 
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purpose of being proceeded against in the Federal Court." — 
Goods or vessels attached or levied on, in pursuance of process 
issued from a court of competent jurisdiction, are thereby re- 
duced into the custody of the court for the purpose of being 
proceeded against in satisfaction of the process, or of the debt 
or demand of the plaintiff or libellant, and cannot be taken from 
the possession of the officer making such attachment or levy, 
upon process emanating from another and different tribunal. 

In all cases of concurrent jurisdiction, the court which first 
has possession of the subject must determine it conclusively, 
Smith vs. Mcllver, 9 Wheat. 632, (5 Cond. Rep. 662.) The 
party at Avhose suit propertv is attached, has a constitutional 
and legal right to the law of the court issuing the process. If, 
according to the law of the court issuing the process, the prop- 
erty attached is found to belong to the defendant, the plaintiff 
claims from that court, through its officer, satisfaction of his 
demand out of that property. A court of another government 
and different jurisdiction cannot interpose between that plaintiff 
and the property attached, and transfer the legal possession, or 
vest the legal title in a third person, or assume the exclusive 
custody or disposition of the property. When a party issues 
his process and attaches property, he is presumed to know hin 
right to do so, according to the law of the court in which he 
becomes a suitor ; and that court is bound to dispose of his 
cause according to its law. But to compel a suitor in one court 
to follow the property attached into the forum of a different 
government and there contend for satisfaction of his demand 
according to its law and rulings, would be a grievance and an 
abuse not to be tolerated ; would create a serious conflict of ju- 
risdiction, which should always be avoided by well regulated 
courts and all good citizens. Goods and chattels in the pos- 
session of a defendant are liable to attachment or levy, and 
when attached or levied they are in custody of the law, and 
control of the court ; and must there remain either in substance 
or by the substitution of a bond or security according to the law 
and practice of the court, until the subject be conclusively de- 
termined. 

A court may allow subsequent and additional attachments and 
levies on the same property by its own officers; and may per- 
mit coods attached or levied by one officer to bo rcplcvinea by 
another officer, for it still retains control of the several writs, 
and the custody of the goods, either in kind or by the substitu- 
tion of a bond in replevin, upon the service of the writ. But 
this cannot be done by different and independent courts. Either 
one or the other must have custody of the goods — ^both courts 
cannot have it : nor can the officers of both nave the possession 
of them. It is altogether a mistake to suppose, that a party 
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iDftj daim goods in the coBtody of ihe law, and transfer them 
into die cnatody of another oonrt, on the plea that he has a de- 
mand against uiem, or that thej hare been wrongfully taken 
from him. lie most rahmit his case to the consideration of the 
oonrt haying eustodj of the goods, or wait until a final disposi- 
tion be made <^ them, as in the case of conflicting executions. 
In De Wolf vs. Harris, 4 Mason's C. C. Reports 515, replevin 
. was maintained, in the Circuit Court of the United States, 
against the Marshall for goods seized bj him. 

A State Court has no authority to enjoin a judgment or exe- 
cution, or restrun a party in a Court of the United States ; 
neither can the United States Court interfere with proceedings 
or suitors in the State Courts. McKimm vs. Voorhees, 7 Cranch 
279 ; 8 Storr on the Constitution, §§ 1751, 1752. The United 
States vs. meters, 5 Cranch, 115. McClung vs. Silliman, 6 
Wheat. 598. Exparte Don, 8 Howard 108. Diggsand Keith 
vs. Wolcott, 4 Cranch 179. Exparte Cabrera, IWash, C. C. 
Bep. 252, and many other authorities. Injunctions being spc- 
daUy granted, on consideration of a bill, upon notice and hear- 
ing, are not so likely to preiudice a partjr or embarrass a judi- 
cal proceeding, as an attachment, execution or replevin, which 
are issuable by the clerk upon an aflSdavit or praecipe. Kor 
may it work so much injustice by merely restraining the action 
of a party for a time, as the other writs, which in their nature 
sweep from him his secured lien. Upon the writ of attachment 
the officer attaches ffoods and retains them in possession to sat- 
isfy the plaintiff's demand, or delivers them to the defendant 
on his bond. Upon an execution the officer makes sale — ^upon 
replevin he delivers the goods to the plaintiff on his giving bond 
for a return or the value with damages, without any judraient 
of a court on the question of title or any inquisition by the of- 
ficer, or writ de pr&prietata probanda. The party or person 
obtaimng possession by process of law has the legal possession. 
The possession of the party served with the process is trans- 
ferred to him, and the securi^ of the origmal plaintiff in the 
goods is gone. Lowry vs. Hall, 2 Watts and Sergt. 129, Mor- 
ris vs. De Witt, 6 Wend., 71. 

The pendency of a replevin in a State Court to settle the 
right ot property in a vessel is a bar to a libel in the admiralty 
to setUe the same right between the same parties ; not techni- 
cally a bar as a plea o^ lt$penden$^ but effectively so to pre- 
vent conflict of jurisdiction. Tyler vs. The Royal Saxton, Wal- 
lace J., C. C. Sep. 311. And an attachment of the debt by the 
process of a State Court, after the commencement of the suit 
for the recovery ci that debt in a court of the United States, 
cannot affect the right of the plaintiff to recover in the suit. 
Wallace vs. McConnell, 13 Peters 136. Campbell yiu Emerson, 
2^McClean, C. C. Bep. 80. 
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"he government of the United States and of the several 
States are sovereign and independent within their respective 
limits as prescribed in their several constitutions. Equally so 
are the courts of the respective governments independent of 
each other. One court has no power to supervise, or enjoin, 
or interfere with the proceedings of the other; excepting where 
authorized in pursuance of provisions contained in the constitu- 
tion of the United States ; in cases of decisions in State courts 
against the constitution, or a treaty, or law, or authority, or offi- 
cer of the United States ; and in the removal of causes to the 
Circuit Courts or District Courts having circuit court powers, 
by aliens or non-resident defendants ; and where citizens of tha 
same State claim lands under a grant from another State. 

I have investigated this case sufficiently to satisfy my mind, 
that this court has no jurisdiction in Admiralty ; and that if it 
had, this vessel being previously attached by the sheriff of Ra- 
cine county, and in the custody of the law, could not be subse- 
quently attached by the Marshal. It is thereupon ordered, that 
uiis libel be dismissed, and that the Marshal return this vessel 
to the possession of the Sheriff of Racine county. 



Court of Common Pleas. Philadelphia County. 

LEECH' V. LEECH. 

[Before Judge King and Jniy. Satnrdi^, October 25, 1851. 

This was a feigned issue to test the validity of the will of 
Charles Leech, deceased, who was about eighty-three years of 
old when he died, and had been eccentric in his habits for many 
years, if not always, being exceedingly suspicious, believing in 
witchcraft, and fancying that someb^y had a design to poison 
him. He was never married but had a natural son, and lived almost 
entirely alone in his extreme old age. Several years ago he made a 
will, in which he bequeathed his property to a family with which 
he was intimate, but not related by blood, cutting off his natur- 
al son, and his brother's children. A neighbor who was fre- 
quently entrusted by him to manage his business, with others, 
remonstrated with him upon the injustice of such a disposal of 
his property; reminded him that he had acknowledged his son, 
and pressed upon him the moral obligation of providmg for him, 
and giving him the bulk of his property. The testator confess- 
ed that he was not satisfied with what he had done, and finally 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 176 

[Leeek «. LMeh.] 

made another trill, devising his property to his son. This wQl 
irns offered for probate after his death, when a caveat was filed 
by his nephews, denying the validity of the will, on the ground 
that it had been obtained by nndae influence, and that, when it 
was made, the testator was not of soond, disposing mind. 

On the trial of the cause, a large number of witnesses were 
examined on both sides, touchug the mental capacity of the 
testator at the time of making his will. The physician who at- 
tended him in his last sickness, was one of the witnesses, and 
testified that the old gentleman was extremeW feeble in body, 
.from disease and age, out that he appeared to be of sound mem- 
ory and disposing mind. He, the witness, spoke to him first 
on the subject of nis disoase, and, when he saw that it would be 
diflBcult if not impossible to improve his health, he admonished 
him on the necessity of preparing himself for another world. 
The doctor said he conversed intelligently and rationally on 
this subject. 

The following charge to the Jury was then delivered by 
Judge King. 

Oentlemen of the Jury : — ^The senior counsel for the party 
impeaching the validity of this will has taken occasion to re- 
mark, though in no respect offensively, upon what he supposes 
mypeculiar sentiments as to the sanctity of last wills, and the 
impolicy of lending too readily an ear to the complaints of rel- 
atives, seeking to nullify them, through the action of this Court, 
which posesses exclusive jurisdiction over this important subject 
so far as respects personal estate* He has contrasted my opin- 
ions with those regulating the administration of other Courts of 
the Commonwealth, and seems to doubt, whether results as fa- 
vorable to the community have flowed firom them asl mpsthaT^ 
had in view when asserting them. 

About to retire to private life, after twen^-seven years of 
public sernce on this bench, and now for the last time to ex- 
plain to a jury my views on the principles and policy ef this 
important branch of jurisprudence, I must naturally feel a deep 
anxiety, that the doctrines heretofore inculcated by me, have 
been sound and practical — such as have advanced public justice 
maintained private rights, and promoted family concord. 

I cannot but be sensible that a long and uniform course <^ 
adroinstration on a subject so deeply affecting personal feelings^ 
as well as private interests, cannot fail to have had an influence 
for good or for ill on the community. Yet at this, the almost 
final moment of my public career, I am satisfied wiUi the retro- 
spections of the past, and feel assured, that a system that has 
for its base the discouragement of weak and frivolous assaults 
on last wills must have worked beneficially ; in suppressing fam- 
ily feuds which only increase in intensity and bitterness from 
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public exposure ; and in arresting family litigation, which rarely 
fails to extinguish family affection. Ijoo great facility given to 
the discontented and dissatisfied, desirous of impeaching last 
wills, invites to such experiments ; which, whether successful or 
otherwise, are sure to leave behind family discords and hostili- 
ities, between those whom the laws of nature, the precepts of 
religion, and the interests of society, require to live in unity. 

When men are, however, taught by the steady action of courts 
that wills are sacred things ; that the privilege secured by the 
laws to the citizen to dispose of his property by will as to him 
shall seem just, is estimated bj the tribunals among the dearest 
of social rights; assaults on such instruments will be made with 
with caution, and controversies between relatives averted, which 
would, if entered into, lead to separations and estrangements 
alike detrimental to their interests and subversive of their hap- 
piness. 

Hence it has ever been a sentiment under which I have uni- 
formly acted, that he who comes into a court of justice seeking 
to nullify a last will and testament, executed with all the forms 
and proved in the manner required by law, has on hand a most 
serious task. And that courts and juries, in determining be- 
tween litigant parties in such controversies, have a duty to per- 
form peculiarly calling for intelligent deliberation, disciplined 
judgment, and dispassionate decision. 

With the^notivcs that have led to the disposition of his prop- 
erty by a testator, competent and uninfluenced; with their 
abstract propriety, or wisdom, courts and juried have nothing 
to do ; except so far as these )Qonsiderations may shed light on 
the question, whether the paper propounded as a will is the true 
expression of the wishes of the testator. If courts and juries 
should decide on the validity or invalidity of wills, simply ac- 
cording to their own notions as to what they ought to be, the 
privilege secured by law to the citizen to dispose of his proper- 
ty by will would be "as sounding brass a tinkling cymbal." 

The motives which have led to a particular disposition of his 
property by a testator, often reside in his own breast, and are 
inaccessible to others. That disposition which on its face may 
. seem strange and harsh, may and often is, the natural result 
of the circumstances under which it has been made — circum- 
stances within the testator's own exclusive knowledge, and with 
which he has not seen fit to make the world cognizant. Should 
courts and juries enter into such a sea of speculative inquiry, 
then navigation would be prosecuted without guiding chart, or 
directing compass, and continually end in disastrous shipwrecks. 

Hence, in such investigations as the present, Courts confine 
themselves to the inquiries, whether an instrument propounded 
as a last will and testament is executed in the manner prescribed 
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by the statute ; whether it oontuns the true and free expression 
of the testator's Irishes, unconstrained bj force, and uninnaenced 
by firand ; and whether, at the time of its execntion, he posessed 
the testamentary capacity requisite to execute such an instru- 
ment. In most cases the (question in issue is that of the testa- 
mentary capacity ; — and this is emphaticaUy the question here. 

There are few subjects comine before courts of law, that 
ought to be better understood by the general community, than 
wlukt is meant in our courts by the phrase ^^testamentary ca- 
pacity." And yet there are none in which the public b more 
m error. The prevalent idea is, that in order to constitute 
^* teHamentary eapaeityj* the intellect of a testator should be 
in the most perfect state of integrity, and possess all its original 
force and rigor. 

This, however, is an erroneous view of the subject. If such 
were the Tequirements of the law, few wills would stand a test 
so severe. A superstitious dread of executing such instruments ; 
a timid fear that such execution may be the immediate precursor 
of death, leads to postponement and delay. And it continually 
happens that the final disposition of a man's estate, by his last 
will, is the last business act of his life. One who is enfeebled 
and exhausted by the pains and sufferings of a mortal disease, 
and whose mind is agitated by the hopes and fears of eternity, 
can hardly be said to have his intellect in a perfect state of in- 
tegrity. And yet a large portion of wills are made under such 
circumstanoes, and are every day sustained in courts of justice. 
A disposing mind and memory, in the view of the law, is one 
in which the testator is shown to have had, at the making and 
execution of a last will, a full and intelligent consciousness of 
the nature and effect of the act he was engaged in ; a full 
knowledge of the property he possessed ; an understanding of 
the disposition he wished to mdke of it by the wiU, and of the 
persons and objects he desired to participate in his bounty. — 
The wills of the aged and infirm are alike good, although, when 
compared with their condition in the vigor of life, the minds of 
such testators may seem relatively enfeebled ; provided they 
are shown, at the making and execution of such wills, to possess 
such disposmg minds as I have just defined to jfm. 

Even the wUH of a maniac is good, provided it has been made 
during a lucid interval ; during a time in which his mind has 
been restored to healthy though temporary action. The party 
however setting up such a case must establish clearly the exis- 
tence of the lucid interval during which it has been made. For 
general testamentary incapacity once shown is presumed to 
continue until the fact of temporary capacity is established by 
ooavin<»ng proofs. 

Testamentary incapacity does not necessarily suppose the 
Vol. XI.— ho. 4. 
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existence of insanity, properly so colled. Weakness of intel- 
lect, from extreme ' age, from ereat bodily infirmity, or from 
intemperance, to the extent of disqualifying a testator from 
knowing and appreciating the naturo, c£fcct and consequences 
of the act he is engaged in, is as much testamentary incapacity 
as raving madness. It from any cause an alleged testator is so 
enfeebled in mind as to be incapable of knowing the property 
he possesses ; of appreciating the effect of any disposition made 
by him of it; and of distinctly understanding to whom he in- 
tends to bequeath it ; he is without the testamentary capacity 
required to make a valid will. 

A monomanical delusion inveterately entertained by a testa- 
tor against one who would otherwise have been the natural 
object of his bounty, and shown to be the reason which has ex- 
cluded him from it, and to have had no other existence except 
in the distempered imagination of the testator ; would invalidate 
a will made under such influences. And for the very plain 
reason; that a will. made under the suggestions of such an in- 
sane delusion, is not what the law requires a will to be, the 
product of a mind capable of reasoning rightly. For although 
the law recognises the difference between general and partial 
insanity, yet if a will has been made under the influence of such 
partial insanity, and as the product of it, it is as invalid as if 
made under the effects of an insanity never so general. 

Eccentricities of conduct, absurd opinions, or belief in things 
appearing to us extravagant, although they may be and are 
evidences of testamentary incapacity, do not constitute it nec- 
essarily and in themselves. A man may believe in witches and 
witchcraft^ as it seems this testator did, or like him, he may 
have believed his health to have been permanently affected by 
slow poisons surreptitiously administered to him, and yet be 
competent to make a will ; where such a will is not shown to 
have some connection with such absurd opinions or extravagant 
belief, and where the mind is shown to be in other respects 
sound and vigorous, and the judgment intelligent and clear. — 
This testator was upwards of eighty-three years old when he 
died, and consequently received his early impressions, when the 
belief in witches and witchcraft still lingered among persons of 
a much higher social position and of much better education than 
himself. Colonial America either inherited from the mother 
country, or received from the emigration of continental Europe, 
this absurd notion. The extravagance in this respect of our 
sister colonies of New England, though noted then as now, for 
superior intelligence, relatively speaking, fills a dark and bloody 
page in the annals of human folly and fanaticism. Pennsylva- 
nia did not so far escape the general contagion, as to make it 
yery surprising that a man in the condition of life occupied by 
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the testator, bom before the Americmn Reyohition, should hare 
participated in it. 

It is said that iiiidae infloencea were exercised orer this tes- 
tator to induce him to make this will, and that a will so produced 
is invalid. The jphrase ** undue hUlueiuej" thowh a technical 
one, wants precision. We can perhaps better dcSne it by say- 
ing what it is not than what it is. Kindness, attention, care 
and dcYOtion, manifested to a testator are not the undue influ- 
ences over him, such as would inralidate his wilL Nor will fair 
solicitations bj a party in whose fayor it is made impeach it. 
The undue influences contemplated by the law as adequate to 
invalidate a will, may be said to consist in the employment of 
force or fraud against a testator, and by the means thereof de- 
prive him of his power of free agency. Under the head of 
undue influence may be placed that class of cases in which a 
testator has been inducea to exclude from his bounty, individu- 
als who would otherwise have been the subject of it, in conse- 
quence of fraudulent representations, made to him, with the 
object of producing that result, and actually producing it. As 
if a father is shown clearly to have disinhmted his child, by 
reason of false representations, imposed on him as true, of his 
un worthiness of conduct and chanu^er — a wiU made mxAet sudi 
undue influences would be nnIL 

Although a wHl fully estaUished by competent proofs is not 
to be repudiated, simply because we nunr doubt as to the wisdom 
or expediency of its bequests, jei its bequests may be invoked 
as reflecting light on tne questum of testamentary aqpacity.^ 
If such bequests are rational, probable and oonsistnt, such as 
the testator in a state of undoubted mental soundness would 
probably have made, they may be considered in connection with 
other proofs brouffht to establish mental capacity. A reverse 
state of things wifi have its influences to impeach that capacity 
in connection with othw and direct proofs tending to tm 
same result. 

Although incidentally other grounds for impeaching this will 
have beeh brought in view, yet the brief question for your de- 
cision is the testamentary capacity of the testator, not before, 
nor after, but at the actual time <^ its execution. What con- 
stitutes this testamentary capad^ has been defined to you by 
the Court, as have all the other principles supposed to be in- 
volved in the decision of the cause, and apply to them the 
principles expounded for your government. 

The Judge then summed up me hda ybty fully, showed their 
application to the prindples expounded by hmi, and finally lefi 
the cause to the jury. 
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District Court of Philadelpliia. 

WHXIAM MOBQAN 9. WILLIAM NOUD. 

The detedant is not entitled to tbe benefit of the exemption of $S00 under the 
not of 9th April, 1849, in the ease of a nle on a lerari faoias on a mortgage 
(tf real oitate. 

The opinion of the court was delivered by Shabswood, Pres- 
ident: — 

The question presented on this motion is simply whether, in 
dse of a sale on a levari facias on a mortgage, the defendant 
is entitled to the benefit of the exemption of |800, provided by 
the act of April 9, 1849. The claim of the defendant does not 
fall witlun the words of the act. It is not a levy and sale upon 
judgment obtained upon contract. There is no levy — there is, 
in strictness, no judgment obtained npon contract. By the 4th 
section it is provided that where a defendant has elected to re- 
tain a part of the real estate divided and appraised by the sher- 
iff 's inquest, the plaintiff shall be entitled to have his writ of 
venditioni exponas, as in other cases, to sell the residue of the 
real estate ^as in other cases. This provision authoritatively 
fixes the kind of judgment and kind of proceeding, upon which 
the exemption was intended to be allowed. It cowd be applied 
no more to this case than the proceedings upon a mechanic's 
Uen. 

The proviso of the 8d section that it shall not be construed to 
affect or impair the liens of bonds, mortgages or other contracts 
for the purchase money of the real estate of insolvent debtors, 
by excepting this species of mortgage does not necessarily imply 
that the liens of all other mortgages are included. It is plainly 
used as a particular in a class, the whole of which without re- 
gard to the form of the security, was for obvious reasons not 
intended to be embraced. The reason and the spirit of the act 
in excluding this class, is in favor of the construction, which 
also excludes mortgages. The mortgager has a special lien, 
mud he may enforce it in Pennsylvania by an ejectment against 
the mortgager in which proceeding it. cannot be pretended that 
there comd be any claim for the $300 exemption ; and in case 
of a proceeding upon a mortgage against a terre tenant, who 
had bought subject to the mortgage, if the terre tenant could 
claim the exemption, it would be that much money taken out of 
the poekets of the morga^or from whom he bought, and who 
irould remain personally liable. And it would not be pretend- 
ed that ihe mortgagor, though nominally a defendant, could set 
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np anj claim upon tbe proceeds of what had ceased to be bii 

{roperty. In snort, it is rery plain, that the Legislature meant 
J judgments np<m contracts— judgments up<m personal con- 
tracts — and that exemption can no more be claimed upon a 
leyari facias upon a mortga^ than it could be upon a habere 
lacias possessionem or an ejectment. 



United States Gircoit Court 

TuiSDAT, NoTcmber 11. 
[Before the Hoo. R. C Chan, and the Hon. T««ai Iswm.] 
HAY8 «. HDDBLBAUGH. 



In Equitg. BiM rf Jreaetj frajfing 



The l»n recites the title and possession since 1884, of cm 
hundred and fifty acres <^ land, part of the ci^ district of Pitts- 
burgh conveyed to Craft bj James Boss, Bsa. ; the institution 
of an ejectment in 1842, bj Joel Payne ana Sarah his wife, 
^she bemg one of the daughters of Steel Semple, ^^B^rf dec'd.,} 
m which, rerdict and judgment for said Chraft were affirmed bj 
the Supreme Court, YIL Watts and Sermant, 468, who hdd 
that that the title of Steel Semple had been fuUy Tested m 
said Ross by sheriff's sale, and in said Craft, his yendee. 

Also, a second ejectment by said Payne and wife, and Wil- 
liams, et al., the co-heirs of said Semple, brought in 1847, in 
the same court and with the same result, and a second affirm- 
ance by the Supreme Oourt, in which the sheriff's sale under 
waich plaintiflb claimed, was pronounced legally firaudulentand 
Yoid. 9Barr,208. 

Third. A third ejectment in 1848, in the Circuit Court U. 
S., on the same title, transferred to Jedediah H. Lathrop, (the 
present respondent,) in which, after a full trial before Judge 
Grier, and the expression of his opinion adverse to the claim of 
the plaintiff, he suffered nonsuit. 

Fourth. A fourth ejectment in 1850, in the same court now 
pending, complainant prayed that said fourth cjectQient be 
stayed and the prosecution of it, or of any other, perpetuaDy 
cbJo?^***^ ftc. 
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The defence set vp was, that there has been bat one verdict 
and ludgment under the statute of Pennsylvania. 

The opinion of the court, pronounced by Mr. Justice Grier, 
held that the inquiry should be not ^rhat remedv existed in 
Pennsylvania for the complainant, or whether he had shown a 
statute bar against the claim, (for if he had, he need not resort 
to a court of equity,) but whether he has shown a case entitling 
him to relief from a court of chancery, having full power to a£ 
minister equity. 

Has the complainant so BatUfaetoTxly established his title at 
law, as to invoke the aid of this court to suppress and prevent 
further litigation of the same question T 

The court decided this enquiry in the affirmative, having in- 
vestigated the history and grounds of the previous decisions, 
and determined that the complainant is entitled to the relief 
prayed for. 

1st. Because his title as aeainst the respondent has been 
thrice tried at law, and decided in his favor — ^twice by the Su* 
preme Court of Pennsylvania, and once by this court. 

2d. Because the jud|;ment of the Supreme Court of Pennsyl- 
vania affirmm^ the title of complainant, and adjudging the 
deed under which plaintiffs claim to be void, has been made the 
foundation of a settlement in chancery, and its correctness ac- 
knowledged^bv the grantor of such void title, and his pretended 
assignees, under whom respondent claims. 

8d. Because such grantor, by the proceedings recited, is 
estopped from setting up a claim to the land as his own, or af- 
firmmg the vali<Uty of the title to him, and the respondent in 
setting up such claim, is making a fraudulent use, or rather 
abuse, of an assignment purposely drawn to them in such form 
as to show that their grantor had no claim to this property, and 
did not consider himself as transferring any. 

4th. Because this court fully concur in the correctness of the 
decisions at law on the title in question. 

The court do therefore order, adjudge and decree — 
That the ejectment now pending on the law side of this court 
be enjoined, and proceedings therein stayed, at respondent's 
costs, and that he be enjoined from commencing any other eject- 
ment against said complainant &c., under any title vested in 
him at the time of bringing said suit ; and 
> That said respondent deliver into this court, to be cancelled, 
all the deeds under which he has set up any title. 

That he release to said Craft all the title to which he pretends 
under the deeds described within thirty days, or in default there- 
of, that Henry Sproul, Esq., be appointed master and commis- 
sioner of this court to make the said deed, which is to be duly 
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recorded, and all the costs of this smt, and of said releases and 
recording, to be paid b^ respondent. 

Counsel for Complainant| A. W. LoamUf I!$q. 

Counsel for Respondent^ jFkanMB Biehu ana Thama$ WUr 
Uam$y JE$qr$. 



In the Circuit Court of the United States. 

LTLB «. THE ODHISTOGA. 

Grieb, J. — ^I have heard this case twice argned, and very 
ably ar^ed, bj the learned coonseL I hare carefully examined 
the testimony two or three times, and have been unable to gel 
rid of the conviction that the steamboat was, in this case, (as in 
almost all others,) in fanlt for this collision with the schooner, 
and that her owners should pay for the loss incurred. 

There are no principles of law in dispute in this case. The 
rules which govern cases of this sort are weU stated by the 
learned Judge of the district court. 

The law imposes on the vessel having the wind free, the obli- 
gation of taking proper measures to set out of the way of a ves- 
sel dose-haule^ and of showing it had done so; if not, the 
owners are responsible for the loss 'that shaU ensue. Steam 
vessels are always considered as having the wind free, and must 
always sive way. 

The mfl^ulty in this case, as in most others, is with the facts 
not the law. It is vain to expect the truth from the steerisman 
or pilot of the colliding boat. He will not admit that he was 
drunk or asleep, or paying no attention, and not keeping a 
proper look-out. Li all instances where a steamboat runs down 
a sailinff vessel, by attempting to pass under her bows when she 
should have ported her nelm, the pilot invariably swears that 
the vessels were steering entirely dear of one another, when 
suddenlv, as they were about to pass, the schooner luffed right 
across the bows of the steamboat, and the pilot of the schooner 
as invariably swears, ^that, while the boats could easily have 

tassed to the larboard of each other, without even porting the 
elm, the steamboat turned right across the track of the schoon- 
er and run her down. 

Take the story of the steamboat pilot as true, and the schoon- 
er must have purposely run under the the bows of the steam 
boat ; while, by tne story of the other, the steamboat must havo 
purposely run down the schooner. 
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And snoli is the case before us. I do not believe the state- 
ment of either of the pilots ; they each endeavor to make out 
a strong case for their own side, but make it a little too strong. 
I have observed in all such cases that other persons on board of 
the steamboat, whose attention is never turned to the matter 
till the very moment of the collision, will very honestly swear 
that the schooner luffed across the bows of the steamboat, be* 
cause it would appear $o to them^ who could not distinguish be- 
tween the motion of their own boat and that of the other. 

Besides, when through the carelessness of a steamboat^ a 
schooner, running close4iauled to the wind, is about to be run 
down, the steersman will naturally cause her to luff to the wind, 
to lighten the effect of the collision. In many, if not all cases, 
the lu£fing, if there be any at all before the eottistofiy is caused 
by the apprehension of immediate and certain collision, and is 
not the cause of the collision. There may be cases (I have 
known one) in which the steersman of the schooner, by attempt- 
ing to get out of the way, when he should have left that duty 
entirely to the steamboat, has, by his ignorance and officious- 
ness, been the cause of the collision. 

. But I cannot be satisfied from the testimony in this case, 
that it comes within that description. 

These points seem to me clear : 

The steamboat, in passing Marcus Hook, had sheered put 
considerably into the river, and was running a northeast coast, 
which would take her towards the western saote, as she was de- 
sirous to keep near it. The 'schooner was laying her course 
from the middle of the river for the mouth of Hook Creek, 
where she intended to stop. It was before daylight in the morn- 
ing, when, though vessels might be seen at some distance, their 
exact position or course could not be so easily distinguished ; 
those on board of the schooner might easily suppose that the 
steamboat was in the middle or far side of the river, for her re- 
lative position in the river would not be easily discovered with- 
out a correct estimate of her distance. The pilot of the steam- 
boat might, on a hasty view, form the same notion as to the 
position of the schooner. He would take it for granted that 
the schooner would continue on down the middle of the river, 
as he was ienorant of her intention to run to the mouth of Hook 
Creek, and Knowing his own intention t% run as near the shore 
as he could, he concluded that there would be no danger of the 
boats approximating, when, in fact, they were approximating a 
point at which their course would intersect. The captain or 
mate had retired, evidently under this supposition. The look- 
out had retired to warm himself at the chimneys. The pilot 
supposing the schooner to be on her course down the river, 
[says, ^' he could hot tell where she was bound, further than 
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down the riyer;") instead of ronning obliquely for the shore, 
keeps on his course for the point of intersection, he hears the 
hails and shoats from the schooner as he approached her, and, 
mstead of porting his helm, he admits he ^^starboarded his wheel 
a little," and this was all he did, by his own statement, to aroid 
the collision, with thb exception of attempting to stop his boat 
after the collision had become inevitable. 

It was his duty to keep oat of the way and avoid the collision. 
I am not satisfied that hie did anything to that end, even from 
.his own stetement. Either from a want of a proper look-out, 
or from his own inattention, he had faUed to observe that the 
course of the schooner was to the mouth of the Hook creek, and 
^* that" Qn the words of captain Tuft,] makes a difference and 
a very important difference in the case. 

The diaracter of the iiyury received by the steamer in the 
collision, is supposed to confirm the story of the steamboat pilot 
and refute that of the pQot of the schooner. This is true, if we 
must assume that one of them has spoken the whole truth, and 
the other ir entirely false. But, as I have said, the tale of 
either of them, as the whde truth, is incredible ; they each tdl 
the stereotype story, to be found in every case of the kind, and 
always false. 

Allowing the usual per ceatage upon the admission of the pi- 
lot of the steamboat, that he ^* starboarded his helm a little," and 
that the schooner had luffed into the wind to evade the force of 
the collision, when it had become ineviteble, as she would na- 
turally do, there is no difficult in perceiving that the starboard 
side of the stem of the steamboat might first come in contect 
with the schooner. On the whole I am convinced, from a care- 
ful examination of the testimony — 

1. That the steamboat had not a proper look-out, under the 
circumstances of her utuation. 

2. That the schooner was running her proper course for the 
pomt of destination. 

8. That the steamboat pilot, either from want of attention in 
himself, or of a proper look-out, was not aware of the fact. 

4. That he took no* proper measures to avoid the collision, 
when he might have done it with ease, and that starboarding 
hifr helm, when warned by the shouts from the schooner of the 
probable collision, only increased the certainty of it, and shows 
from his own confession, his want of attention or proper look- 
out, and an absence of all proper endeavors to avoid the colli- 
sion till it was too late. 

I am convinced that it is necessary to the safety of sailing 
vessels, that steamboats be held to a rigorous rule of accounta- 
bility. If the story of the steamboat pilot, that the schooner, 
running a course clear of the steamboat, suddenly luffs in the 
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wind to throw herself in the waj of the steamboat, apparently 
with the intention of getting herself run down, and floats her- 
self Bffainst a steamboat standing still and is thus sunk — I say 
if such a storj is expected to be belieyed, it must be better cor- 
roborated than it has been in this case. 

Let judgment be entered for the libellant, and the case re- 
ferred to the clerk to assess damages. 

Mr. R. R. Smith, for libellant. 

Me$9r$. Kane and M. Wharton, contra. 



Circuit Court of the United States. 

DBTMOLD 9. BEEVES. 

Motion for an Injunction hefore the Hon. John E. Eanb^ 
District Judge. 

We give below the opinion of the court in the above case, 
which is of great interest to the Iron Masters of the United 
States. The plaintiff is the assignee of Mr. Van Faber Du 
Faur, who claims to have invented a new process of drawing off 
from blast furnaces the waste combustible gases, and using them 
as fuel in reverbatory or other furnaces. 

The defendant denied the claim, asserting that beyond his 
particular apparatus for bumipg the gases, tne assignee of the 
plaintiff had no right whatever, and that they (the defendants) 
really only used the gases in a way known and practised long 
ago, even as far back as 1811. 

As the greatest part of the furnaces in the United States, 
numbering in all between five and six hundred, used some mod- 
ification of this plan, either to heat their boilers or to heat the 
blast, it will be seen that at the plaintiff's price for a license, 
92000 for a furnace, the case involved much more than half a 
million of dollars. 

Kane, J. — This is an application for a special injunction to 
restrain the defendants from futher violating the complainants' 
patent. 

The complainant, Mr. Detmold, is the assignee, and as such, 
the patentee in this -country of an invention made by Mr. Faber 
De Faur, and patented by him in 1840 and 1841, in Bavaria 
and Wurtumberg. The American patent was issued in 1842, 
but it was amended and re-issued in 1845. It was for '^a new 
and useful invention for generating and applying heat," and 
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its immediate subject is a new mode of coDeeting, conducting 
and using the combustible gases that ordinarilj escape from 
the tunnel head of the blast furnace. The defendants are ex- 
tensively engaged in the manufacture of iron, and it is charged 
that they are availing themselres <^ a part of the patented 
invention. 

The interests which are intolved in the cmlroferay are very 
great, and may be seriously affected by the a«ti<m of the eooii 
on the present motion. The ar|^ent therefore, has had the 
widest range — embracinff the onginali^ of the patented invon- 
tion, its practically useful character, its identic in prindplo 
with the apparatus employed by the defendants, the right of 
the inventor by hb assignee to protection under the Fatent 
Laws, the regularity of the proceedings of re-isane, and their 
legal effect, as well as the pollcT of postponinff the snmmarr 
relief, which it is the province of equity to administer, unUl af« 
ter an adjudication of the merits by a court of Law. But d 
these questions which were ar^ed by learned counsel <m both 
sides with characteristic ability, there is only one after ally 
which, on a careful reriew of the whob ground I deem it nee- 
essary to decide. 

The claim of the complainant, as it has been expounded by 
his counsel in the present case, is for '*a new method of eoono- 
mtsing fuel, by usmg the waste combustible gases of the upper 
portion of the blast furnace, by drawing them off below the up- 
per level of the charge, and conducting tiiem through convenient 
passaffes to other fire places or structures, there to be burned 
as fuel." It does not assert an exdusive right to the use of 
gasses from the tunnel head, nor to the employment of pipes or 
tubes for conducting gasses ; and very properly, for both of 
these were long ago familiar to the arts ; its essential charao- 
teristic is that the gases are to be withdrawn '^ below the upper 
level of the charge." 

Can such a claim be legitimately deduced from the terms of 
the patent before me? This is the controlling question ct 
the cuase. 

The descriptive language of the specification does not dcrig- 
nate as the place for taking off the gases a point *' below the 
level of the charges," an expression that would apply equally 
well to any and every ^uch point, but one '^ator near that 
point of the furnace, where the lime stone employed as a flux 
18 completely calcined, and the reduction or de-oxydation has 
not yet commenced ;" and this point it adds, ^* wUl generally 
be at about one-third the height of the whole furnace below the 
tunnel head, or two-thirds above the bottom stone." 

It is true, that the formal claim at the dose of the instrument 
speaks of drawing off the gases at ''one or more points below 
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the top of the fuel ;" and if the expressions fud and chargt% 

can be regarded as conyertible, this would certainly conntenanoe 

the exposition of the complainant's counsel. But it does not 

stand alone; and it cannot be interpreted fairly, without giTing 

effect to the words that follow it, '^ substantially as set forth in 

the above specification." There is here an imp 

tion of the broad language of the claim ;— one 

defines it by a reference to the description that 

— and when the two parts are taken together, i 

they do not import the withdrawal of the eases 

top of the charges generally, at any and all poi 

but specially from, at or near that point below \ 

at which the flux has been calcined, and the 

about to begin. 

The explanatory or practical reference 
specification, to a point one-third below 1 
makes this even more plain. For the in 
certainable by simple measurment, as thi 
cases conform the structural arrangemei 
from scientific principle, is almost a dec 
the patentee had in view a particular p< 
to apply his claim to all points below vxi 

So far, then, as the motion for an inj 
basis, that the defendants are using a c 
specifically^ described and claimed in th< 
sustained. Since it is conceded that the 
out the gases '^ at or near the point at w 
perfected, while the de-oxyda*tion has no 
or " about one-third of the height of the t 
the top. But the question still remaini 
ants are not violating the patent substai 
it information essentially connected wi 
and only so far varying their structure ii 
as to elude its terms. 

There is no doubt, that he who has discovered some new 
element or property of matter, may secure to himself the own- 
ership of his discovery, so soon as he has been able to illustrate 
it practically, and to demonstrate its value. His patent in such 
a case, will be commensurate with the principle, which it an* 
nouuces to the world, and may be as broad as the mental con- 
ception itself. But then, the mental conception must have been 
susceptible of embodiment, and must have been in fact embodied 
in some mechanical device or some process of art. The abstract 
must have been resolved into the concrete. The patent must 
be for a thing, not for an idea merely. 

This limitation, it may be said, denies to some of the more 
important products of mind, what it concedes to others of lower 
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Eade. Bat it is not the less true on that aooonnt. Hen may 
enriched or made hxppj by physieal as well as by moral or 
political tmthSi which, neyertheless, m without reward for their 
aathors. He who devised the art of multiplication conld not 
restrain others from using it after him, without paying him for 
a license. The miner wm first foimd out that the deeper yeuis 
were the richer in metal, could not compd hb neighbor to con- 
tinue digging near the surface. 

The more comprehensiye truths of all philosophy, whatever 
specific name we give to it, cannot be specially appropriated by 
any one. They are almost elements of our being. We hare 
not reasoned them out perhaps, and may be even unconscious 
of their action ; yet they are about us, and within us, entering 
into and influencing our habitual thoughts, and pursuits, and 
modes of life ; contributing to our safety and happiness. And 
they belong to us as efiectively as any of tho ffira of Heaven. 
K we could search the laws of nature they would be, lik^ water, 
and the air, the common propertj of mankind; and those 
theories of the learned which we dignify with this title, partake, 
just so far as they are true, of t& same universally diffused 
ownership. It is d^eir i^lication to practical use, which brings 
them within the donudn of individuals; and it is the novelty of 
such an application that CMistitutcs it the proper subject of a 
patent. 

But the contract of the public is not with him who has dis- 
covered, but him who also makes his discovery usefully known. 
If he has discovwed much and discloses little— if there has been 
revealed to him one of the areana of nature, and he communi- 
cates to the world only one w more of its derivative and sec- 
ondary truths, he patents no more than he has proclaimed. He 
will not be aUowed afterwards, when the extent of his right 
shall be the subject of controversy, either by expanding into a 
general exjpression what was limited before in a particular form, 
or by tracme out for us the line that leads back from conse- 
auences to their remoter cause, to initiate us inferentially into 
tne radical mystery of his inventJMi, and then argue that he 
had described it by implication firmn the first, and so claimed 
ownerdiip of it in his patent. 

If, as It has been contended with great apparent force, Mr. 
Faber Bu Faur was really the discoverer of the true theonr of 
the Blast Furnace, so as to determine from it the point at which 
the carbonic oxyd, having performed its chemical function, 
might be withdrawn without sensible injury ; if he knew that 
the gases, when taken fi^m opeiiinn near the boshes, were ca- 
pable of more intense combustion, but that their withdrawal so 
low down impoverished the action of the furnace, and that when 
used at the tunnel head, after they had performed succcessively 
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the ofiSces of de-oxydating the mineral, •calciDing the flux and 
vaporizing the water of the charges, thej were less available as 
fuel in consequence of the increased impurity; — and, if knowing 
this he had taught the iron masters how to choose the best place 
for withdrawing the gases, having reference to the dimensions 
of his furnace, and the different sorts of fuel and mineral and 
fluid employed in it, and with reference also, perhaps, to the 
purpose for which the flame of the gases was to be applied, after 
they had been withdrawn, — ^no one can doubt that he would 
have conferred a signal benefit upon the arts of the world. And 
if he had, besides this, devised some form of structure, some 
material arrangement by which his discovery might be applied 
to use, I would be most reluctant to say, that his patent, prop- 
erly drawn out should be limited to the mere mechanical illus- 
tration, and could not cover effectually the whole ground of his 
discovery. 

But Mr. Du Faber, and his assignee, Mr. Dutmold, have not 
done this. Thev have announced no principle of science, no 
natural law. They indicate to us the place at which the gases 
should be taken out, first by a reference to a scientific problem, 
which thev leave unsolved, and next, by a proximate reference 
to a mechanical measurement. There is not, so far as my in- 
quiries have gone, any thing less definately settled among the 
SKilful in these matters, than the point at which the calcination 
of the flux 19 completed, and the de-oxydation of the material 
begins. Some deny altogether that any one point can ever 
satisfy both of the conditions; for they assert that the reduc- 
tion always begins before the .calcination is perfected ; and all 
concur that the point, if there be one, must vary with the form 
and proportions of the furnace, the chemical elements of the 
ore, the flux, and the fuel, and that it is, moreover, affected 
sensibly bv atmospheric changes. 

The indication is too vague, therefore, and, under the varying 
drcumstances to which it must be applied in practice, too er- 
roneous also to vindicate for the patented discovery the broader 
or general character. 

The other indication which refers to a proportionate distance 
from the tunnel head, one-third or thereabouts, is merely specfic. 

The interpretation, therefore, which I am constrained to give 
to the part of Mr. Detmold's patent, which is involved in the 
present discussion, limits his claim to the formal arrangement, 
without any assertion of right to any dominant principle. The 
defendants have, perhaps, derived instruction from his descrip- 
tions, and many even to some extent have modelled their fur- 
nace, with its appendages, upon a theory which they suggested. 
But it does not appear to me that they are infringing or have 
infringed his patent. 

The motion for injunction must be dismissed. 
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Met9r9. Harding^ Gampbdlj Mazlehunty and CadwaUader^ 
for the motion. 

MenrM. Skeppard^ Chrhard^ Meredith^ WiUiamij and Mai- 
larjff contra. 



. Abstracts of Beocnt American Decisions. 

Supreme Court qf New Tcrhj general Term^ March, 1851. 
Before Chief Jvttiee EnumM, aad Judges Bowaids, Mitchsll and Kiao. 

AdmhiiMtratcT — who mm not be. A professed gambler who 
pnrsaes gambling for a liyd^ood, is not, though it appears that 
he haa been snccessfiil, a fit person to be appointed an Admin- 
istrator. Decree of surrogate rererscd. — ifclfahon r. Harruon. 

Bond — Ai$ignmeiU — Chuwantjf — Oonnderatum. When at 
the same time diat a par^ ezecntes an assignment of a bond, 
he executes a separate paper, guaranteeing the payment of the 
bond, but without eipressing any consideration for the guaranty, 
the assignment and guaranty are regarded as one instrument, 
and the consideration of the one answers for and affects both. — 
Harford y. Rogen. 

. Deed of feme covert^-Proof. Where the deed of a wife is 
good, without a separate acknowledgment, her execution of it 
may be prored, by preying the hand-writing of the witnesses 
who are dead, wiuout preying also that she executed it yolun- 
tarily and without compulsion firom her husband. — VanwinhU 
y. Conetantine. 

Error — Non-ndt. When there is no dispute about facts, 
and from those facts it appears that the plaintiff is not entitled 
to recoyer as matter of law, it is error for the judge who tries 
the cause to refuse a non-suit, and to submit we question to 
the jury. — CarpenUr y. Smith. ' 

Payment — PrwrUg. Where there are several accounts be- 
tween the parties, and payments are made and specifically 
appropriated by either par^ to any particular claim, they go 
in payment of debts in tiie order of time. — Meyer y. Dowe. 

Lien — Waiver. Where eoods had been left as security for 
a debt, and the ddi^tor had demanded the ffoods, without offer- 
ing to pay the debt, and on such demand the creditor had set 
up title in himself by denying that he had any goods belonging 
to the debtor, and did not set up his lien. Melij that the lien 
was waiyed.— CKOmpm y. De Bouvier. 
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Prommary Note. An undertakiog promisbg to paj certain 
persons (naming them) as ^Hmstees" as an incorporate associa- 
tion or their successors in office is not a promissory note, it 
being uncertain to whom it is payable. — Garr v. DavU. 

Chiardian and Ward. When a guardian without obtaining 
permission of the court, expends his own money in improTing 
liis ward's property, he cannot recover such expenditure of his 
Vrard on his coming of age; his rocorery in such case being 
limited to such expenditures as were necessary to his ward, ac- 
cording to his circumstances and situation in life. — ffassard v. 
Rowe. 



Obituary Notices. 



DiBD, in Chester, N. H. Dee. 28, 1S60, Hon. Samvbl Bell, nged Sl. Judge 
noil was born in Londonderry, New Mampsliire, in Febmary, 1770, and wis m 
descendant of one of the families of 8cotch Presbyterian emigrants fh>m the 
yicinitj of the city of the same name in Ireland, by whom that part of the State 
was settled. He was educated at Dartmonth, and, after leaTing college, entered 
upon the profession of the law, haring purtned its study under the direction of 
the elder Judge Samuel Dana. After presiding in both branches of the Stat* 
I^egislature, he was appointed a Judge of the Superior Court in 181G, find re- 
mained upon the benon of that Court tiU 1819. HS was GoTcmor of New 
Hampshire ftrom 1819 to 1828, and Senator in Congress ttom 1828 to 1886. 

April 29th, at Pietra Santa, in the Duchy of Lucca, the Eabl of Cottekoax* 
1.1 to Lord Chancellor of England, aged 70. 

The Great Seal being put into commission in 1885, he was appointed fir^t 
commissioner, and in the following year became Lord Chancellor, and was cre- 
ated a baron. On his retirement firpm the Chancellorship, last >ear, ho was 
created an earl. 

April 18th, at Tunbridge Wells, Hkxrt, Lord Laodals, late master of the 
RolU, aged G7. 

Upon the resignation of Lord Cottenham^ last year, the Great Seal was often- 
er than once tendered to Lord Langdale by Lord John RusseU: but he reAised 
to tax so much farther his already over-taxed powers. 

In New Haven, Conn., April Tith, 1861, Hon. Davidd Daqokt, aged 86. 

In November, 1824, he became an associate instructor of the Law School in 
New Haven with the late Judge Hitchcock; and in 1826, was appointed Kent 
IVofessor of Law in Tale College. In tliese positions he continued, until at a 
very advanced age his infirmities induced bim to resign them. In May, 1826, 
when he was sixty- two years of age, he wm chosen an Associate Judge of the 
Superior Court of his State, and in the autumn of the year, received f^m Yale 
the honorary degree of LL. D. During the years 1828 and 1829 he was mayor 
of the city of New Haven. In May, 1882, he was made chief Justice of the 
Supreme Court Here, as when he was made an associate judge, again, singu- 
lar testimony was offered to his preeminent judicial qualifications; for, contrary 
to the usual custom, he was appointed by the Legislature to that chief place 
although not the senior in office among the judges on the bench. Judge Dag- 
gett oentinued to perform the duties of that station untU December 81st, 1884; 
when he reached seventy years of age — ^the limit which the State Constitution 
of Connecticut assigns to the judicial office. Thus firom the beginning of his 
twenty-sixth to the close of his seventieth year, was Bfr. Daggett almost a o- 
tlnuaUy engaged in public service. 
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Qircuit Court of the United States. — ^In Equity. 

Before JvdgM Kblmut aad Bsm.— New Tork, KormUr llth, Ittl. 
BA8C0M el aL V. LANE ei aL 

III this case^ the argament of whioh occupied from the 9th 
to the 2l8t of Bfaj U^ the apinion of the Court wu deliyered 
by Nelson, J. 

The oomplunants state in their bill, that before and on the 
.eighth day of June, 1844, there existed in the United States of 
4 America, a yolontary association, known as the Methodist 
^ Episcopal Church, not incorporated, but composed of seyen 
bishops, four thousand eight hundred and twen^reipht preach- 
ers belonging to^.the trayelling connection; and, m bishops, 
ministers, and membership, about one million oi^e hundred and 
nine thousand nine hundred and sixty, then being in the United 
States and territories thereof, united and holden together in one 
organised body, by certain doctrines of faith and morals, and 
by certain rules of goyemment and discipline. That the gen- 
eral goyemment of this church was yested in one body, ciSled 
the Qenend Conference, and in certain subordinate bodies called 
Annual Conferences, and in bishoiM, trayelling ministers, and 
preachers; and that the oonstitution, organization, form of 
goyemment, and rules of discipline, as well as the articles of 
religion and doctrines of the church, were of general notoriety; 
VOL. zi.— HO. 6. 
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but, for the more particular information of the Court, reference 
is made to a printed volume, entitled ^' The Doctrines and Dis- 
cipline of tne Methodist Episcopal Church;'* and the complain- 
ants allege that differences and disagreements have sprung up 
between what was called the Northern and Southern members, 
in respect to the administration of the church government, 
concerning the ownership of slaves by the ministry of the church, 
of such a character, and attended with such consequences, as 
threatened fearfully to impair the usefulness of the church, as 
well as permanently to disturb its harmony; and, that it became 
a question of grave and serious importance whether a separation 
ought not to take place by some geographical boundary, so that 
the church should thereafter constitute two separate and distinct 
Methodist Episcopal Churches ; and, thereupon the complain- 
ants allege that at a General Conference of the church, holden 
according to usage and discipline, at New York, on the eighth 
day of June, 1844, the following resolutions were duly adopted 
by a majority of over three-fourths of the entire body. As the 
principal question in the case arises upon these resolutions, we 
copy them entire. - 

Meiolvedy By the Delegates of the Annual Conferences^ in 
General Conference assembled : 

1. That should the Annual Conferences in the Slaveholding 
States find it necessary to unite in a distinct ecclesiastical con- 
nection, the following rule shall be observed with regard to the 
Northern boundary of such connection : all the Societies, Sta- 
Btions, and Conferences, adhering to the church in the South, 
by a vote of the majority of the members of said Societies, 
Stations, and Conferences, shall remain under the unmolested 
pastoral care of the Southern Church ; and the Ministers of 
the Methodist Epbcopal Church shall in no wise attempt to or- 
ganize Churches or Societies within the limits of the Church 
South, nor shall they attempt to exercise any pastoral oversig^ 
therein ; it being understood that the ministry of the South r4 
ciprocally observe the same rule in relation to Stations, 
Societies and Conferences, adhering by a vote of a majority^ 
io the Methodist Episcopal Church; provided also, that thisl 
rule shall apply only to Societies, Stations and Conferences 
bordering on the line of division, and not with to interfere charges 
which shall, in all cases, be left to the care of that Church 
within whose territory they are situated. 

2. That ministers, local and travelling, of every grade and 
office, in the Methodist Episcopal Church, may, as they prefer, 
remain in the Churchy or, without blame, attach themselves to 
the Church South. 

Re$olved^ By the delegates of all the Annual Conferences in 
General Conference ai^embl^d. That we recommend to all the 
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Annual Conferences, at their first approaching seasions, to an- 
thori^ a change of die sixth restrictive article, so that the first 
clause shall read thos : *^ They shall not appropriate the pro- 
duce of the Book Concern, nor of the Charter Fund, to any 
purpose other than for the benefit of the travelling, supernu- 
merary, superannuated and vromout preachers, their irives, 
widows and children, and to such other purposes as mar be 
determined upon by a vote of two-thirds of the members or the 
General Conference/* 
8. That whoever the Annual Conference, by a vote of 
• three-fourths of all their members voting on the third resolution, 
shall have coneorred in the recommendation to alter the sixth 
restrictive article, the wents at New York and Cincinnatti 
shall, and they are hereby authorised and directed to deliver 
over to any authoriied agent or appointee of the Church South, 
should one be organized, all notes and book accounts against 
the ministers, church, members, or citizens, within its bounda- 
ries, with authority to collect the same for the sole use of the 
Southern Church ; and that said agents also convey to iJore- 
said agent or appointee of the Sonth, all the real estate, and 
assign to him all the property, indudii^ presses, stock, and aU 
right and interest connected with the printing establuhments 
at Charleston, Biehmond, and Nashville, which now belong to 
the Methodist Episcopal Church. 

4. That when the Ajinual Conferences shall have approved the 
aforesaid change in the sixth restrictive article, there shall be 
transferred to the above agent for the Southern Church so 

\much of the capital and prMuce of the Methodist Book Con- 
cern as will, with the notes, book accounts, presses, fcc, men- 
tioned in the last resolution, bear the same proportion to the 
whole proper^ of said concern, that the travelUnir preachers in 
the Southern Church shall bear to all the travelling ministers 
of the Methodist Episcopal Church. The division to be made 
on the bans of the numlNsr of travelling preachers in the. forth- 
coming minutes. 

5. That the above transfer shall be in the form of annual 
payments of 925^000 per annum, and specifically in stock of 
the Book Concon, and in Southern notes and accounts due the 
establishment, and accruing after the first transfer mentioned 
above ; and untO the payments are made, the Southern Church 
shall share in all the nett profits of the Book Concern, in the 
proportion that the amount due them, or in arrears, bears to 
all theproperty of the concern. 

6. That Nathan Bangs, GeOTge Peck, and James B. Finley 
be, and they are hereby appointed Commissioners, to act in 
concert with the same number of Commissioners, appointed by 
the Southern organintion, (should one be formed) to estimate 
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the amoimts which will fall dae to the South by the precedmg 
rule, and to hare fbll power to carry into effect the whole ar- 
rangements proposed with regard to the dLvision of property, 
shonld the separation take place. And if by any means a ra- 
cancy occurs in this Board of Commissioners, the bode commit- 
tee at New York shall fill said vacancy. 

7. That whenerer agents of the Southern Church are clothed 
widi legal authority or corporate power, to act in the premises, 
the agents at New York are hereby authorized and directed to 
act in concert with said Southern agents so as to giro Uie pro- 
Tisons of these resolutions a legally binding foroe. 

8. That all the property of me Methodist Episcopal Churdi, 
in meeting-houses, parsonages, colleges, schools, conference 
funds, cemeteries, and of every kind, within the limits of the 
Southern oaganisation, shall be forever firee from any claim set 
up on the part of the Methodist Episcopal Church, so far as 
this resolution can be of force in the premises. 

9. That the church so formed in the South shall have a com- 
mon right to use all the copyrights in possession of the book 
concern at New York and Cincinnati, at the time of the settle- 
ment by the Comissioners. 

10. That the Book Agents at New York be directed to make 
such compensation to the Conferences South for their dividend 
from the Chartered Fund, as the Commissioners above provided 
for shall a^ee upon. 

11. That the oishops be respectfully requested to lay that 
part of this report, requiring the action of the Annual Confer- 
ences, before them as soon as possible, beginning with the New 
York Conference. 

The complainants further allege that the said General Con- 
ference had full and competent power and authority to adopt 
the resolutions, each and all of them, and that the same be- 
came of binding force and validity ; and that in pursuance of 
said resolutions, such proceeding were afterwards had in the 
several Annual Conferences of the Methodist Episcopal Church 
m die slave-holding States, in general convention assembled by 
delegates (elected on the basis of the resolutions of the General 
Conference of 1844,^ at Louisville, Kentucky. On the first 
day of Mar, 1845, the following resolution was adopted after 
mature and deliberate consideration : 

Be it resolved, by the delegates of the several Annual Con- 
ferences of the Methodist Episcopal Church in the slave-holding 
States, in general convention assembled. That it is right, expe- 
dient, and necessary to erect the annual conferences represented 
in this convention into a distinct ecclesiastical connection, 
separate from the jurisdiction of the general conference of the 
^thodist Episcopal Church, as at present constituted; and, 
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aocordinglj, -we^ tbe delegates of said annual conference, acting 
under the provisional plan of separation adopted by the £eneriJ 
conference of 1844, do solemnly declare the jurisdiction hitherto 
exercised orer said annual conferences, by the general confer- 
ence of the Methodist Episcopal Church, entirely dissolred; 
and that said annual conference shall be, and they are hereby 
constituted a separate ecclesiastical connection under the pro- 
yisional plan of separation aforesaid, and based upon the 
discipline of the Methodist Episcopal Church, comprehending 
the doctrines and entire mond, ecclesiastical, and economicid 
rules and r^ulations of said discipline, except only in so far as 
yerbal alterations may be necessary to a distinct organixation, 
and to be known by the style and title of the Methodic^ Epis- 
copal Church South.— Teas, 94. 

And that afterwards, on the second da^ of Ja|j». 1845, n 
council of the Bbhops of the Methodist Episcopal Church met 
at New York, (which coundQ was composed of the Northern 
Bishops,^ and then and there adopted unanimously the follow- 
ing resolutions : 

1. Re$olvedj That the plan reported by the select committee 
of nine at the last general conference, and adopted by that 
body, in regard to a distinct ecclesiastical connection, shoula 
such a course be found neoessarr by the annual conference in 
the slaTe-holding states, is regarded by us of binding oblintien 
in the premises, as far as our administration is conceme£ 

2. JXewohedj That in order to ascertdn. fairly the desire ani| 
purpose of those societies bordering on the line of division, in 
regard to their adherence to the church, north or south, due no- 
tice should be given of the time, place, and object of the meeting 
for the above purpose, at which a chairman and secretary should 
be appointed, and the sense of all the members present be as- 
certained, and the same be forwarded to the bishop who maj 
preside at the ensuing annual conference ; or forward to said 
presiding bishop a written request to be recognised and have 
a preacher sent them, with the names of the majority appended 
thereoii. 

And the complainants allege and insist, that by and in virtue 
of the foregoinff proceedings, the Methodist Episcopal Church 
in the Unitod States, as it had existed before the year 1844, 
became and was divided into two distinct Methodist Episcopal 
Churches, with distinct and independent organizations, powers, 
and authority, compounded of the several annual conferences, 
charges, stations, and societies, lying or being situated north 
and south of the aforesaid line of division. 

And the complainants further allege, that, by force of the 
foregoing proceedings, the Methodist Episcopal Church South 
became, and was entided to its proportion of all the property, 
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real and personal/and of all fands and effects, which, up to the 
time of the Beparation, had belonged to the Methodist E. Ghuch; 
and, that the church south was, and is so entitled, without any 
chanee or alteration of the sixth restrictive article abo?e men- 
tioned. That before and on the said 8th day of June, 1844, 
the Methodist Episcopal Church owned and possessed a large 
amount of property in various parts of the United States, real 
and personu, which was in the hands of agents and trustees ; 
and, among others, large interests therein belonged to the said 
church, in what was dencminated the book concern, in the city of 
New York, consisting of houses and lots, machinery, printing 
presses, book bindery, books, papers, debts, cash, &c., amount- 
ing to about the sum of 97^9000— the whole of which property 
18 now in the possession of the defendants, Lane and Scott, as 
book agents. 

And the complainants further allege, that after the division 
of the Methodist Episcopal Church into two distinct churches, 
by virtue of the resolutions of the general conference of 1844, 
and the action of the annual conference of the south, as here- 
inbefore set forth, the agents of the book concern, since the 
year 1845, have utterly refused to pay the annual conferences, 
south, or to the complainants for and in behalf of them, their 
said just proportion of the profits and income to the said book 
concern — and still continues to withhold the same. That the 
said general conference of the church south, holden at Peters- 
burg, Virginia, in May, 1845, in pursuance of, and in compli- 
ance with the plan of separation of 1844, proceeded to appoint 
the complainants, Bascom and Green, together with S. A. 
Latta, commissioner, to meet the commissioners appointed by 
the general conference of the Methodbt Episcopal Church of 
1844, and to settle and receive from said commissioners the 
just proportion of the property and effects due to the church 
south, according to the said plan of separation ; and that the 
said Bascom, ween and Latta afterward applied to Nathan 
Bangs, George Peck, and James I). Finley, appointed by the 
general conference in 1844, as the said book agents, to meet 
them for the purpose of a settlement and division of the said 
property, and have repeatedly called on them for that purpose: 
but that the defendants have wholly failed snd refused to act 
in the premises ; nor have they been enabled to induce the said 
book agents, nor commissioners, nor church itself, to pay to the 
said church south its proportionate share of the said property 
and funds, as provided in the said plan of separation. 

And the complainants allege that they are members of the 
Methodist Episcopal Church South ; that Kelly and Allen are 
supernumerary preachers, and Tevis a superannuated preacher; 
and that they belong to the travelling conneetion of the said 
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church ; and, as such, hmre a personal interest in the estate, 
real and personal, now holden by the Methodist Episcopal 
Church, by the defendants, as aeents and trustees appointed bj 
tiie general conference ; that there are about fifteen hundred 
preachers belonffing to the trarelline connection of the Metho- 
dist Episcopal Cnurch South, each of whom has the same per- 
sonal interest in the said property as the complainants ; and, 
that the great number of persons thus interested in the recovery 
sought by the said bill, makes it inconvenient, if not impossible, 
to bring them before the court as complainants ; that they are 
citizens of States other than the State of New York, and that 
their interests exceed the sum of (2000 ; that the defendants, 
Lane and Scott, have the custody and control by law, and by 
virtue of their appointment as agents of the book concern, of aU 
the property and effects of the said concern, as above described. 

The complainants further allege, that the entire membership 
of the Methodist Episcmal Church South, is about four hundred 
and sixty thousand five nundred and fifty-three ; and, that the 
entire membership of the church, north, is about six hundred 
and thirty-nine thousand and six^ six; and that it is therefore 
impossible to bring all the parties in interest before the court 
in thb bill, either as comphdnants or defendants. 

The defendants admit the adoption of the resolutions of the 
general conferences of the eighth of June, 1844, by a majority 
of over three-fourths of the entire body ; but allege that the 
said resolutions were, in respect to their operation and effect, 
provisional and contingent, and were intended to meet a future 
emergency, that it was supposed might arise in the church, be- 
tween the northern and southern members ; and further, that 
the sud resolutions, called the plan of separation, were not duly 
or legally passed; and that the general conference had no 
power or authority to pass or adopt the same, except that por- 
tion comprising the recommendation to the annual conferences 
to change the sixth restrictive rule ; and that the last named 
resolutions, when adopted, were null and Void, and without 
any binding force, except as a matter of recommendation. The 
defendants further inrist, that even had the so-called plan of 
separation been constitutional and valid, it merely provided for 
a prospective plan, which without the happening of certain fu- 
ture conditions, or on the failure of which conditions, or either 
of them, could not, by its express terms, nor was it ever intended 
to have, any force or validity, and is null and void. And that 
the same was never ratified by the annual conferences named 
therein ; and that the southern annual conferences have, in all 
respects, as to the church south, acted on their own responsibility, 
witnout any authority from the general conference of 1844. 

The defendants admit that tne resolutions set forth in the 
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complamanto' bill wore adopted by tbe conTention of delegates 
from the annual conference in the riaye-holdinff Btates, assem- 
bled at Lomsville, Kentucky, on the first of May, 1845; bat 
they deny that the delegates comprising said convention were 
selected on the basis, or according to the authority of the pro- 
visional plan of separation of 1844. And they insist that the 
MeUiodist Episcopal Church South, exists a separate ecclesias- 
tical connection, oy Uie actions and doings of the individual 
bishops, ministers, and members attached to such church, pro- 
ceeding in the premises on their own responsibility ; and that 
such bishops, ministers, and members have voluntarily withdrawn 
themselves from the Methodist Episcopal Church, and have re- 
nounced all their rights and privileges in the communion and 
under her government* 

The defendants further admit that the council of bishops of 
the Methodist Episcopal Church, called the northern bbhops in 
complainants' bUl, met and adopted the resolutions therein 
stated. They den^ that this church, as it existed before the 
Tear 1844, or as it at any time existed, was lawfully divded 
mto two distinct Methodist Episcopal Churches, as aueged in 
tibe said bill ; but that the separation and withdrawal from the 
church of a portion of the oishops, ministers, and members, 
was an unaudiorixed separation. 

The defendants admit that before and on the eighth day of 
June, 1844,^the Methodist Episcopal Church own^ and pos- 
sessed large amounts of property in various parts of the United 
States, and that the property, consisting of the book concern, 
with all houses, lots, machinery, printing presses, &c., is now, 
and always has been, the property of the preachers belonging 
to the travelling connectien of the Methodist Episcopal Church 
and their families ; but that, if such preachers do not, during 
life, continue in such travelling connection, and in communioni 
and subject to the government of the said church, they forfeit, 
for themselves and their families, all their ownership in, and all 
claim upon, said book concern, and the {produce thereof. 

They admit that all lands, property, and effects, pertaining 
to the sud book concern, are in the possession of the defend- 
ants. Lane and Scott, as agents duly appointed by the general 
conference. 

They admit, also, that the said book concern was originally 
commenced by travelling members of the Methodist Episcopal 
Church, on their own capital, with the design, in the first place, 
of circulating religious knowledge, and by whom it was surren- 
dered to the ownership of all the travelling preachers in full 
connection, and made subject to the control of the travelling 

J>reachers in their general conference ; and that it was agreed, 
rom time to time, the profits arising from the sale of the books 
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Bhoald be applied to pious and charitable objects, but prjuci- 
pally to the support of travelling ministers and their families, 
untU, in the general conference of 1796, it was determined that 
the sai^ moneys should in future be applied wholly to the re- 
lief of travelung preachers, including such of them as were 
deceased; and that it was resolved in that conference that the 
produce of the sale of the books, after the book debts were paid, 
and a sufiScient capital provided for carrying on the business, 
should be regularly paid ^*for the relief of distressed travelling 
preachers, for the families of travelling preachers, and for the 

. superannuated and worn out preachers, and the widows and or- 
phans of preachers." 

We have thus stated what we regard as the material parts of 

. the bill and answer. A good deal of documentary proof was 
read on the hearing; bat, upon the view we have taken ot the 
case, it will not be necessary to refer particularly to it, except 

. as stated in the course of tins opinion, as most, u not all of the 
&ct8 material to be noticed, are not matters of serious dispute. 
Indeed, the bill and answer present most of the facts upon 
which our opinion wiU be founded. 

The complainants indade travelling, supernumerary and 
•uperannuated preachers, belonging to the travelling connec- 
tion of preachers in the Methocust Episcopal Church South, 
representing in this suit a numerous body in that connection, 
and claim thmr proportionate share in tne profits of the book 
concern, which this description of persons were confessedly en- 
titled to before the division of the Methodist Episcopal Church 
into two distinct organiiations took place, under the plan of 
separation of 1844. This book concern was established at a 
very early day, by the travelling preachers in connection with 
that church, and the profits to be derived therefrom, devoted 
by them to the relief of their distressed supernumerary and 
worn out brethren, their widows and orphans. The establish- 
ment was small at first, bnt at present is one of a very large 
capital, and of extensive operations, producing great profits, to 
be applied in behalf of the obiects of charity. It has, doubtless, 
been conducted with great judgment and prudence by the agents 
in the immediate charge of it; but its growth and present mi^- 
nitude are not less owing to the labor and devotion of the hoaj 
of the travelling preachers, who have always taken the princi- 

Cl charge of the ciFCulation and sale of the books m the 
ethodist connection throughout the United States, accounting 
to the proper authorites for the proceeds. . 

The travelling preachers of this church were the founders of 
tLis charity, and have designated the objects and purposes to 
which it shall be applied ; and if it is, at any time, wrongfully 
withheld by those in the immediate charge of it, or -diverted 
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from the objects designed by the founders, it is the duty of the 
court to interfere and enforce the execution of the trust. 

The foundation of this charity is peculiar and novel, differing 
essentially from the cases of this description that have hereto- 
fore fallen under the equitable jurisdiction of a court of chan- 
cery. The travelling preachers are both the founders and the 
beneficiaries. They are the proprietors of the charitable fund, 
and, according to the constitution under which the endowment 
was made, also entitled to its proceeds. 

We do not perceive, however, that these considerations can 
in any way affect the nature or character of the interest of the 
complainants, or confer upon them a title to the emoyment of 
their proportion of the proceeds, superior to that of beneficia- 
ries of a pure charity, where a third person has made the en- 
dowment in the ordinary way for charitable and pious uses, or, 
that it can be administered upon any other principles* than 
those governing courts of Equity in this class of cases. For, 
according to the original constitution of this fund by the found- 
ers, who had a right to prescribe the terms and conaitions upon 
which the proceeds or profits should be distributed, and the 
persons to whom, and which, when prescribed furnishes the law 
of the case for the court, these proceeds and profits have been 
devoted to the relief of distressed, travelling, supernumerary, 
and worn out preachers in the connection of the Methodist 
Episopal Church, their widows and orphans ; and to entitle the 
complainants, and those the^ represent, to the enjoyment, they 
must bring themselves withm the description. 

We must add, however, that the connection of this body with 
the original establishment, and subsequent growth of this fund, 
as a portion of its founders, give to their claims a peculiar 
merit, which cannot but impress upon the court an anxiety so 
to administer it as to secure to them the benefit of the fruits of 
so sacred a trust, if reasonably consistent with the rtdes and 
principles of equity, and intent of the original founders. 

The bill brings the complainants clearly within the descrip- 
tion of persons entitled to a distribution of the proceeds of the 
fund ; and the main question in the case, therefore, arises upon 
the answer and proofs in support of it. It is insisted, 

1. That the resolutions of the general conference of 1844, 
when properly understood, do not impart an unqualified assent 
of that body to a division of the Methodist Episcopal Church 
into two separate and distinct organizations, or churches ; that 
the assent thereby given was conditional and contingent, and 
that the conditions were not complied with, nor has the contin- 
gency happened. 

2. That, if otherwise, the general conference was not posses- 
ed of competent power and authority to assent to or authorize 
the division. And 
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8. That the division, therefore, that took place was a nullity; 
and the separate organizaton a wrongful withdrawal and discon- 
nection from the membership, communion and goyemment of 
the church, by reason of which the travelling, supernumerary, 
and worn out preachers composing the separate organization, 
are taken out of the description of the beneficiaries of the fund. 

There were some other matters brought into view in the 
course of the argument, which we may notice hereafter ; but 
the above petitiona present the main grounds upon which the 
defence rests. 

' 1. As to the resolutions, or the plan of separation, as they 
are usually called. 

The first one declares, that, should the annual conference of 
the slave-holding States find it necessary to unite in a distinct 
ecclesiastical connection, the following shall be observed with 
regard to the northern boundary of such connection. All the 
societies, stations, and conferences adhering to the church in 
the south by a vote of the majority of the members, shall re- 
main under the unmolested pastoral care of the southern church ; 
and then follows a mutual stipulation that each church shali 
abstain from organizing churches or societies within the boun- 
daries of the other; and, also, from exercising any pastoral 
oversight therein. 

The second, that ministers, local and travelling, of every 
grade and office, in the Methodist Episcopal Church, may, as 
they prefer, remain in that church, or without blame attach 
themselves to the church South. 

The fifth resolution declares that all the property of the 
Methodist Episcopal Church, in meeting houses, colleges, 
schools, conference funds, cemeteries, and every kind, within 
t' e limits of the southern organization, shall be free from any 
claim set up on the part of the Methodist Episcopal Church, as 
far as this resolution can be of force in the premises. 

The third is a recommendation to the annual conferences at 
their approaching sessions, to authorize a change of the re- 
strictive article of the fundamental law of the church, which we 
shall have occasion to jezamine with some particularity in an- 
other branch of this case, and which prohibited the general 
conference from appropriating the produce of the book concern 
to any other purpose than for the benefit of the travelling, su- 
pernumerary and worn out preachers, their widows and orphans, 
without the concurrence of the annual conferences. 

The change recommended was to add to the clause of limi- 
tation, **and to such other purposes as maybe determined upon 
by a vote of two-thirds of the members of thejjgeneral con- 
ference." 

The object of recommending thb change, was to enable the 
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general conference to proceed at once, and make an equitable 
divsion of the property and effects belonging to the M« thodist 
£j)idcopal Church, as then organized between the two separate 
organizations. For this purpose, the next resolution provided that 
as soon as the annual conferences shall have concurred in the 
recoDunendation, the agents at New York and Cincinnati were 
directed to deliver over to the agent of the church south, all 
notes, &c., against the ministers, members, or citizens within its 
boundaries, tor the sole use o( said church; and, also to convej 
to such agent all the real estate and other property connected 
with the printing establishments at Charleston, Richmond, and 
Nashville, which then' belonged to the church; and in the 6ne 
following, that there should be transferred to the said agent so 
much of the capital and produce of the Methodist book concern, 
as would, with the property and effects before mentioned, bear 
the same proportion to the whole property of the said concern 
th:it the travelling preachers in the southern church bore to all 
the travelling preachers of the Methodist Episcopal Church. 

The terms and mode of payment were then prescribed, and 
commissioners appointed to meet commissioners to be appointed 
by the southern organization to estimate and fix the amount 
that might fall due them according to the preceding arrange- 
ment. And, in winding up, the bishops are requested to lay 
that part of the report (resolutions) requiring the action of the 
annual conference before them as soon as possible. 

Now it will be seen from this analysis of the plan of separa- 
tion, that the only condition or contingency upon which an ab- 
solute division of the church organization was made to depend, 
was the action of the several annual conferences in the slave- 
holding states. If these should find it necessary to unite in 
favor of a distinct organization, by the very terms of the plan 
«the separation was to to take place according to the boundary 
designated. It was left to them to judge of the necessity ; and 
their judgment is made final in the matter. And when the de- 
cision is made, and the church is divided into two separate 
bodies, it is declared that ministers of every grade and ofiice in 
the Methodist Episcopal Church may, as they prefer, remain 
in that church, or, without blame, attach themselves to the 
church south. 

The whole plan of separation confirms this view. As sobu as 
the separation takes place in accordance with the first resolu- 
tion, all the property, in meeting-houses, parsonages, colleges, 
schools, conference funds and cemeteries, within the Umits of 
the southern organization, is declared to be free from any claim 
on the part of the northern church, 'i he general and common 
property, such as notes and other obligations, together with the 
property and effects belonging to the printing establishments at 
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Oharleston, Ricbmond and Nashville, and the capital and pro- 
duce of the book concern at New York, was referred for future 
a^jnfltment. This was necessary, on account of the restrictive 
article npon the power of the general conferences, in respect to 
the prodace of the book concern and charter fund. Some delay 
was necessary to procure that authority from the annual confer- 
ences. But one mode of the a^ustment was settled, depending 
only upon the action of the conferences in respect to the author- 
ity. The notes and book debts against persons within the 
aouthem church, together with the several printing establish- 
ments situated within its limits, were to be transferred to that 
church ; and also so much of the capital and produce of the 
book concern, which, together with the aforesaid property, 
would bear the same pn^rtion to the whde interest in that 
concern, as the travelling preachers in the southern church 
bear to all the travelling preachers of the Methodbt Episcopal 
Church. This perfected the adjustment of the common pro- 
perty between the two organisations. 

It will be seen, looking back to the plan of separation, that 
the only contingencies, or conditions subsequent, to be found 
in it, are two. First, the separate organisation was to depend 
upon the action of the annual conferences in the slave-holding 
states; and, second, the division of this latter portion of the 
oommon property ik the dinrch, upon the action of all the an- 
nual conferences in respect to the change of the restrictive ar- 
ticle. When the annuiu conferences in the slave-holding states 
acted, and organised a southern church, as they did, the divis- 
ion of the Methodist Episcoptl Church into two ornnisations 
became complete. And so would the adjustment of tne common 
property between them, if the assent of all the annual confer- 
ences had been ^ven to the change of the restrictive article. — 
The failure to give that has left this part of the plan open, the 
onlj consequence of which is, to deprive the southern division 
of Its share of the property dependent upon this assent, and 
and leave it to get along as it best may, unless a right to re- 
cover its position legally results frt>m the authorised division 
into two separate orgaiusations. 

The argument a^inst this view is, that the separation was 
to take place, not only in the event of the concurrence of the 
southern conferences, but also upon the assent of all the annual 
conferences to change the restrictive article. And the preamble 
to the plan of separation was referred to as countenancing this 
construction. We think otherwise. On the contrary, in our 
judgment, it confirms the view above taken. 

That preamble recites that a declaration had been presented 
to the general conference with the signatures of fifty-one dele- 
gates of that body from thirteen annual conferences in the 
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ftlnve-holding states representing that for various reasons enn- 
morated, the objects and purposes of the christian ministers and 
church organization cannot be successfully accomplished by 
them, under the jurisdiction of the. general conference, as then 
constituted ; and that, in the event of a separation, a contin- 
gency to ivhich the declaration asks attention, as not improba- 
ble, we esteem it the duty of the general conference to meet 
the emergency with christian kindness and the strictest eqjiity. 
Then follows the plan of separation. And it leaves the strong- 
est impress throughout of the conviction and spirit so feelingly 
and impressively announced in the preamble. 

The question of separation is left to the judgment of their 
aouthern brethren in the church, where delegates had declared 
the necessity, and provision is made for the adjustment and di- 
vision of the common property which, so far as we know, are 
founded upon principles of "the strictest equity," between the 
parties, and then the constitutional powers of the conference 
are exhausted in the endeavor to carry out this division. 

It is apparent, from the plan of separation, as well as from 
the whole course of the proceedings, tnat, if this body had pos- 
sessed the power, or had believed that they possessed it, to make 
an effectual division of the property, it would have been made 
at the time, dependent only upon the determination of the 
•outhern conference for a separate organiiation. They ad- 
vanced as fHr as was supposed to be in their power, and took 
immediate steps to obtain the necessary authority to perfect it 

The division of the property was not an element that entered 
into the consideration of the southern delegates to declare for 
a separate organization. They related to a different sub- 
ject, and one of much more transcendant interest to the 
churches, north and south, and which during the present ses- 
sion had threatened to rend the vast and heretofore compact 
body of christians in pieces. The agitation growing otit of it 
had reached the highest authorities of the church, and had 
brought in conflict its chief functionaries and ablest members, 
and m respect to which opinions were entertained and express- 
ed, deep and irreconcilable. 

In the judgment of a large portion of the body, separation 
was the only alternative to peace, the future christian fellow- 
ship and usefulness of the church. The division of the property 
was but a conscq^ience of separation, subordinate, and of com- 
parative insisnificance. 

Instead of the division of the church depending upon the 
division of the common property, the very reverse is the result 
of the true construction of the plan of separation. 

II. As to the power of the general conference to authorise a 
separation of the church organization. 
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The Methodist Episcopal Church of the Unitecl States was 
established, in its goTcrnment, doctrine, and discipline, by a 
general conference of the travelling preachers in the communion 
in 1784. Down to that timejthe Methodist Societies in America 
hadj been governed bj John Wesley, the founder of this de* 
nomination of christians, through the agency of his assistants. 
During this year the entire government was taken into the 
hands of the travelling preachers with his approbation #nd as- 
sent. They orpanisM it, established its doctrines and disd- 
plin^, appomtea the several authorities — superintendents, or 
.bishops, ministers and preachers — ^to administer its polity, and 
promulgate its doctrines and teaching throughout the land. — 
From that time to this, the source and fountiun of all its tem- 
poral power, are the travelling preachers in this connection in 
general conference assembled. The lay members of the church 
have no part or connection with its governmental organization, 
and neter had. The travelling preachers comprise Vie embodi- 
ment of its power, ecclesiastics and temporal, and when as- 
sembled in generd conference according to the usages and 
discipline of the churdi, represent themselves, and have no 
constituents; and thus the organisation continued until the 
year 1808, when a modification took place. 

At the general conference of thfit year, composed of all the 
travelling prerchers, it was resolved to have thereafter a dele- 
l^ted conference, to be eomposed of .one of every five members 
of each annual conference. These annual conferences are com- 
posed exclusively of travelling preachers. The ratio of repre- 
sentation has been altered, firom time to time, so that in 1844 
the annual conferences were represented by one delegate for 
everv twenty-one membov. 

The reason for the change to a del^ated body instead of the 
assemblage of the entire body of travelling preachers, was the 
great enlargement of the boundaries of the church, which had 
expanded with the Settlement of the ^country; the consequent 
multiplication of the travelling preachers; the distance and ez- 
nense of travel, and the deprivation of the field of their labors 
tor too long a period of the christian ordinances, and religious 
instruction. 

^ The general confirence of 1808, which determined in favor 
of a delegated body for the future, imposed upon the powers of 
this body, certun fimitatioiis, which, in the language of the 
proceedings of the church, are called restrictive articles, ^ix in 
number. It is declared, that the general conference shall have 
full powers to make rules and regulations for the church, under 
the following limitations and restrictions : 

1. They snail not alter or change the articles of religion, nor 
establish any new standards of doctrine. 
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2. Thej shall not (illow of more than one representative for 
every fourteen members of the annual conference, nor less than 
one for every thirty. 

3. They shall not alter the government so as to do away 
irith Episcopacies, or destroy the plan of itinerent superinten- 
dencies. 

4. They shall not change the general rules of the United 
Societies. 

5. They shall not deprive the mmisters or preachers of trial 

£* committee, and of appeal, nor the members of trial before 
B society of Lay Committee and appeal. 

6. They shidl not appropriate the produce of the book con- 
cern, nor the charter fund, to any purpose other than for the 
benefit of the travelling, supernumerary, superanuated, and 
worn out preachers, their wives, widows and children: provided, 
that, upon the concurrent recommendation of three-fourths of 
all the members of the general annual conferences present, and 
voting a maiority of two-thirds of the general conferences, 
succeeding, shall suffice to alter any of the above restrictions, 
except the first article. 

These comprise all the limitations upon that body assembled 
by delegates. 

That the general conference composed of all the travelling 
preachers, aqd, who established the government, doctrines and 
discipline of the church, possessed the power to reconstruct 
and reorganize the government, ecclesiastical and temporal, 
into two or more separate and distinct organizations, is a ques- 
tion about which, we think, no 'serious doubt can well be enter- 
tained. 

These travelling preachers represented the sovereign power 
of the government, and were responsible to no earthly tribunal 
for the mode and manner of its exercise. They were e^itirely 
free to exercise their own sense and judgment as to what was 
the best polity and organization of the church, to accomplish 
this great object and design of the Master in whose service 
they were engaged, and which were, in the language of their 
own discipline, *Ho reform the continent, and to spread scrip- 
tural holiness over these lands." As they might have con- 
structed any numbeV of separate and distinct organizations in 
their first fraternal association and efibrt in the fulfilment of 
their mission, according, as it might seem to them best, so 
was it equally in their power, at any subsequent period of their 
labors. The power remained unchanged. 

Tho only argument urged against this view is the unity of 
the first organization of the church in 1784, which, as supposed, 
evinced a desira that it should be co-extensive with the territo- 
rial limits of tne United ?f*jtc?. ^«*'♦^c^ more t)(^t l***?- an^ '^ 
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remain and continue a united church within these limits in the 
exercise of its jurisdiction, spiritual and temporal; and further, 
that, if a power exists in any general conference to break up 
this organisation and polity of the church, as originally de- 
signed and established, it belongs to an extraordinary general 
conference assembled especially for the purpose ; and not to 
one assembled in the ordinary way, for the discharge of itn 
mere administrative duties, as the chief legislative bo^ of the 
church — and the history, ecclesiastical judicatories, practice and 
usages of the church from its origin were ably and extensively 
received and examined, on the argument, for the purpose ^ 
iustaining these several positions. ^ 

But, the obvious answer to them is that the argument over- 
looks the source and fountain of the po^er belonging to the 
general conference. We must look to these, and not to the 
mere excuse of power in the administration of the sacrament, 
when seeking to measure its depth and extent. Where is the 
limit? and who has prescribed it? 

The travelling preachers assembled in general conference, 
embody, in themselves, the sovereign power ; and we have no- 
where seen their consent to any limitation or restriction till all 
come down in the history of their adminbtration to the confer- 
ence of 1808. 

We must have some evidence that they have parted with a 
portion of their sovereign power that confessedly belonged to 
them at the first organisatioj[i since that period; and, that they 
assembled in the subsequent conferences, subject to the disa- 
bility, before their power can be distinguished from those origi- 
nally possessed. We have not been referred to any such ' 
evidence, nor have our own researches discovered any, nor do 
we believe there are any recorded acts or declarations of this 
body to the effect claimed. When jurisdiction and authority, 
spiritual and temporal, in each general conference from 1784 
to 1808 inclusive, were the same unlimited and unrestrained, 
possessing all the power, what since the latter period has be- 
longed to the general and annual conferences combined under 
the new orgamzation ? . 'Ihis is necessarily so, as all the power 
and authority possessed by the annual conferences have been 
conferred upon them from time to time by the general con- 
ference. 

The arguments that this body, previous to 1808, did not pos- 
sess the competency to re-organise and re-construct the gov- 
erment and the church, as they might think best for the great 
objects ef its mission, goes the length of denying that power to 
the concurrent action of both the general and annual confer- 
ence since that period. And, that there is something in this 
association and system of policy, differing so radically from all 
Vol. XI.— ko. 5. 
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Others of which we have any knowledge, that, even the constit- 
uent and represtehtative, althoagh comprising every element 
of power appertaining to the government, can neither change 
or modify it. For the argument comes down to this, wo cannot 
think it necessary to pursue this branch of the case any longer. 

As it respects the powers of the general conference since the 
modifications of 1808, it is the same as previously existed, sub- 
ject to the six restrictive articles ; and neither of them has any 
connection with or bearing upon the <|uestion we have been 
considering. They relate to the doctrine of one church, its 
representative in the general conference, tne Episcopaey, dis- 
cussion of pi^achers and members, the book concern and char- 
ter fund. 

These concern the exercise of -the administrative powers of 
the conference, and are intended as limitations upon them, no 
less concurred in by the annual conferences. 

The powers conferred upon the general conference are broad 
and unlimited, subject only to those checks in resulating the 
doctrine discipline, and perhaps of the church. In all other 
respects, and in everything else that concerns it, this body shall 
represent the sovereign power, the same as before. 

The practice of the general conference since the chanse in 
1828, confirms this view. The connexion of the annual Upper 
Canada conference with the Methodist Episcopal Church, was 
dissolved in 1828, and that body authorised to erect itself into 
an independent ecclesiastical establishment. 

The force of this precedent has been attempted to be weak- 
ened upon the allegation, that this connection differed from 
that of the annual conferences within the United States ; and 
that it rested upon a sort of compact between that conference 
and this church, and, therefore, held a different relation to it 
But on looking into the history and discipline of the church, 
this will be found to be a misapprehension of that resolution ; 
and that the Canada conference was brought within its folds in 
the same way as those lying upon the frontier settlement within 
the United States. 

It will be found, that as early as 1804, the Upper Canada 
Districts were included in the New York annual conference, and 
continued as a part of it, the same as other districts, till 1812, 
when these districts, and also the Lower Canada districts, were 
included within the Genesee conference. In 1816, the Lower 
Canada districts were embraced within the New York and New 
England conferences. In 1820 both Upper and Lower Canada 
were again included in the Genesee conference ; and in the 
same year, the bishops were authorized, with the concurrence 
of this conference, to establish an annual conference in Canada; 
and in 1824|, the Canada conference included the whole of the 
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Upper Province — ^and thus it stood in 1828, when erected into 
an independent establishment. 

We have seen nothing in the history, discipline or practice 
of the church restricitng its organization or christian labors to 
the territorial limits of the United States ; but much to show 
that both have been steadily devoted to the accomplishment of 
the high and holy mission avowed in founding the church, 
namely : " to reform the continent, and to spread Scriptural 
holiness over these lands." 

As early as 1840, the republic of Texas was incorporated 
into its bosom, and an annual conference established. And we 
doubt not but that, as the principles of civil liberty and religious 
toleration work their way in the advancement of civilization 
over regions hitherto impenetrable to the missionary, unless of 
a particular faith, this great work of organization and christian 
labor will be carried on regardless of territorial boundaries, or 
forms of secular government. 

In referring to the practice of the church, we must not over- 
look the action of the general conference of 1844, in the in- 
stance now before us. The vote upon the first resolution stood 
one hundred and forty-seven to twenty-two, in a body repre- 
resentinff more thaif four thousand travelling preachers in this 
communion; and, among whom, it is fair to suppose, were in- 
cluded men of the greatest experience and knowledge in the 
administration of the polity of the church. Indeed, on looking 
into the report of the debates of this session, and into the dis- 
cussions upon the report of the committee on the division of 
the church, and, espeoally upon the all-absorbing subjects that 
led to its necessity, no one can fail to be impressed with the 
eminent ability and intelligence of the leading members of that 
bodv ; nor, for a moment doubt but that they were profoundly 
skilled in all the history, practice and usages of the church gov- 
ernment, spiritual and tempml, and in tiie nature and extent 
of their own powers, as the highest judication belonging to it. 
As it respects the action of this body in the matter of diri- 
sion, no one can pretend but that it proceeded upon the assump- 
tion of unquestioned power to erect the church into two separate 
ecclesiastical establisnments. The only doubt entertained or 
expressed in the plan of separation, related to the division of 
the common property, on account of the sixth restrictive arti- 
cle, wnich we have conceded all along was not within its compe- 
tence, but which we shall presentiy notice more particularly in 
another part of the case. Independently of this question of 
property, the power of severance is written upon every page of 
their proceedings* 

Earing now arrived at the conclusion that the general con- 
ference of 1844 was competent to make the division, and that 



Digitized by 



Google 



212 AMERICAN LAW JOURNAL. 

[Bmomi •! aL «. Lane at aL] 

tiie only condition annexed to it has been fnUj complied with, 
we are prepared to apply the principles of law, which, in this 
poetnre of the case, must gorem it. 

We haye held, in a previons part of this opinion, that the 
complainants most brinff themselTes within tSie description of 
persons entitled to the benefit of this charitable fund as pre- 
scribed by its original founder ; and that, when they haveaone 
this, those who deny or withhold the charity must present a 
case to the court taking them out of the description. This has 
been attempted by showing that they have wrongfully separa- 
ted from the connection and communion of the Methodist Epis- 
copal church, and erected themselves into an independent eccle- 
siastical establishment ; and hare, therefore, deprived themselves 
of the character of beneficiaries of the fund. Havbe arrived 
at the conclusion that there is no foundation for this aflegation, 
the ground of defence, of course, fails ; and the complainants 
still continue clothed with the character and rights belonging to 
them prerious to the separation. The separation baring taken 
place m pursuance of the action of the competent ecclesiastical 
authority — ^by the action of the founders of the Fund themselves 
— ^how can it be maintained that the beneficiaries, failing within 
the new organisation, have forfeited the character which enti- 
tles them to its enioyment ? What act have they done to deprive 
them of the descnption of the persons for whose relief its pro- 
ceeds have been permanently devoted. 

It is not pretended, but, that they are still travelling preach- 
ers in the Methodist Episcopal connexion and communion, sub- 
ject to its doctrines and discipline ; and devoted to the accom- 
plisldnent of that mission for which this church was planted in 
these United Stvtes ; nor, but, that the field of theur labors is 
within the domain covered by its original organisation. A new 
construction of its polity, within this limit, has been determined 
npon by its highest judicatory, in order that the great mission 
may be more bkrmoniously, and more efiectually carried on. — 
For this purpose, two distinct ecclesiastical organizations, we 
may aay identically the same, have taken the place of one— the 
aame discipline, faith, and doctrine — and all united in spreading 
the same gospel and teachings throughout the land. 

Assume, therefore, Uiat the General Conference was disabled 
on account of the sixth restrictive article, from apportioning 
this fimd ; still, if the complainants bring themselves within the 
description of ^e beneficiaries, they are not thereby deprived 
of it. The law stqps in and enforces the right. Holdmg this 
telation to it, and not having forfeited it by any wrong act of 
their own, or by any cause set up against them, it is not in the 
competence of the General Conference and Annual Conference 
commed, to deprive them. Their right rest upon established 
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principles of law and equity, which make it the datj of a court 
of chancerj to interfere, and see that the fund is properly ad- 
ministered. 

Looking at the position of these complainants and those they 
represent, an account of the action of the General Conferences 
of 1844, dividing the ecclesiastical organization and substituting 
in its place two distinct, independent judicatories, it is by no 
means certain that the distribution is in contravention even of 
the sixth restrictive article, that appropriates the fund for the 
benefit of the travelling supernumeraries and worn out preach- 
ers, their widows and orphans. It is this description of persons 
to whom it is destined by the adjudication of the court. They 
are not only within the description, but are also to every per- 
sons heretofore in the enjoyment of it, and for whom it was 
originally intended. 

Granting that these persons have done no wrongful act, but 
arestilliaDoring in the church, as heretofore, except under a 
different merely territorial organisation, they are pre-covered 
by the spirit, if not by the letter of the restrictive article. 

Upon the whole, our conclusion is that the complainants are 
entitled to their share of the produce of the book concern, and 
a decree will be ordered accordingly. Whether the funds shall 
be administered by an application of the produce, pro rata^ or 
by an apportionment of the ci^ital, are questions reserved un- 
tu the settlement of the decree. 

We had hoped that this unfortunate controversy would have 
been amicably adiusted by the parties, agreeably to the sugges- 
tiyn of each of the learned counsel, at the close of the argu- 
ment, and in which the court cordially concurred. 

But if the views we have taken of the case, and conclusions 
we have arrived at, shall tend in the least degree, to heal the 
unhappy divisions, and restore brotherly affection and chrbtian 
friendship among so highly useful and distinguished a body of 
christians, we shall not regret the labor we have bestowed in 
deciding it. 

Hon. Reverdtf John$(m, of Baltimore, Mr. Daniel Lord, of 
New York, and Mr. JbAii«(m,/r.,of Baltimore, for Complain'ts. 

Hon. RufuB Choattj of Boston, Messrs. George Wood, and 
JE. L. FaneheTj of New Yorl^ for Respondents. 
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Circuit Court of the United States.— Ohio Dis't. 

October 2Vrm, 1851.— Motion to Qu<uh. 

THE UNITED STATES v. JAMES IBWIN. 

1. The 14th Section of the Act of Congress of the 80th of April, 1790, proTiding 
that the forgery of, or the uttering and publishing anj forged ** certificate, 
indent, or other public security" shall be punished by death, is repealed by 
the 17th Section of the Crimes' Act of the 8d of March, 1825, which enumer- 
ates as the suljects of forgery, an '* indent, certificate of public stocV, er 
debt, or treasury note, or other security of the United States, or any letters 
patent,*' jtc, and declares, that the punishment, on conricrion, shaU be fine 
and imprisonment 

2. A posterior statute inoonristent with and repugnant to the prorisions of a 
prior one, operates as a repeal of the old statute, without any express words 
to that eflfect 

S. A Military Land Warrent is neither an indent, nor a public security of the 
United States, within the meaning of the Act of Congress of March 8d, 1825. 

4. Words and phrases used in a statute, must be understood in the sense in- 
tended by the law maker, when that can be ascertained with reasonable 
certainty. 

5. If general words in a statute follow an enumeration of particular cases, they 
are held to ap)>ly only to cases of the same kind as those expressly mentioned. 

6. The forgery of a Land Warrant not being emlnuced, either expressly, or 1^ 
implication, in any Act of Congress, there is consequently no jurisdiction to 
punish; and, a motion to quash Itn indictment for such forgery will be 
sustained. 

S. Mason^ District Attorney, for the United States. 

ff. Stanberv and — Andrews^ for defendant. 

Leavitt, District Judge: — This motion is urged on the 
ground that the instrument or paper alledged to have been 
forged, is not embraced, either expressly, or by fair construc- 
tion, in any Act of Congress, defining and punishing the crime 
of forgery. If this position is sustained, it is quite clear, this 
motion must prevail. This Court has no common law jurisdic- 
tion of crimes, and therefore, no power to adjudge any act 
criminal, not declared to be so, by statutory enactment 

This Indictment contains four counts. The first charges the 
forgery of a Military Land Warrant, averring it to be, "a pub- 
lic security of the United States." The second charges the 
forgery of such Warrant, with the averment, that it is a *' cer- 
tificate of a right to locate one hundred and sixty acres of the 
lands of the United States." The third and fourth counts 
charge the uttering and publishing of the instrument, as de- 
scribed respectively, in the first and second counts. 
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It is insisted, in the first place, in opposition to this motion, 
that the charces set forth m the several counts of the indict- 
ment, are within the provisions of the 14th Section of the Act 
of Congress of the 80th of April, 1790. 1 vol. Laws of the U. 
S., p. 115. This section provides for, and punishes the forgery 
of any "certificate, indent, or other public security," or, the 
Tittering and publishing, any such forged instrument ; and af- 
fixes to any of these crimes, the punishment of death. 

There can be no doubt, that if this section is in force, the 
forgery alledged in the indictment, and the uttering and pub- 
lishing the forged instrutment set forth, are within its terms. 
The term certificate, as used in that section, is sufficiently com- 
prehensive to embrace the band Warrant described in the sev- 
eral counts. This instrument is substantially, a certificate 
emanating from the proper officer of the government, setting 
forth, that the person named therein, is entitled on the ground 
of military service, to locate one hundred and sixty acres of 
lands of the United States, subject to entry at private sale. 

But, it is contended, that the section referred to, is impliedly 
repealed by the 17th Section of the Crimes' Act of the 3rd of 
March, 1825. 4 vol. laws of the U. S-, p. 119. And this 
presents the first question for the decision of the court, in the 
consideration of the impending motion. 

The Act of 1825 contains no clause expressly repealing any 
part of the act of 1790. There is a provision in the 26th sec- 
tion of the former act, to the effect, that all prior laws inconsis- 
tent with its enactments are repealed. T6is, however, is only 
declatory of the principle long since settled, that a posterior 
statute inconsistent with, and repugnant to, the provisions of a 
prior one, operates as a virtual repeal of the old law. The only 
enquiry arrising here, is, whether, under the operation of this 
rule, the 14th section of the act of 1790 is abrogated or sus- 
pended by the 17th section of the act of 1825. 

By the terms of the 14th section of the old law, the instru- 
ments or papers of which forgery may be committed are, a 
"certificete, indent, or other public security." By the 17th 
section of the later act, the specification is extended, and em- 
braces Any " in dent, certificate of public stock, or debt, treas- 
ury notes, or other public security of the United States, or any 
letters patent, issued or granted by the President of the United 
States, or any bill, check, draft for money," &c. 

A comparison of these two sections, seems to warrant the 
conclusion, that it was the intention of Congress in the enact- 
ment of the latter to repeal the former. There are several 
considerations clearly sustaining this inference. In the first 
place, it may be noticed, that the act of 1825, contains in its 
enumeration of instruments of which forgery may be prcdicatcdj 
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the term Indent ^ precisely as used in the act of 1790, and 
without the semblance of a reason, that it was intended to be 
understood in an^ different sense. Now, if it was the intention 
of the law making power, in the passage of the act of 1825, 
merely to add to and enlarge the specifications of the old law, 
with the purpose that both should co-ezbt, it is not easy to per- 
ceive why the term indent should have been inserted in the 
last law. There is certainly no foundation for the inference 
that Congress intended the forgery of this instrument, should 
be punishable under two different statutes, in force at the same 
time. The same remarks apply with equal force in reference 
ta the terms, *^ public security. These words occur in the act 
of 1790, and are also found m that of 1825. It is clear too, 
that the use of the term certificate, as it appears in the two 
acts, is pregnant with meaning as to the intention of Confess, 
in the later enactment. In the old law, the word is used m its 
most unlimited sense, and fairly embraces any instrument which 
can be called a certificate. In the act of 1825, the same term 
is used, but with additions deemed necessary to the clearness 
and precision demanded in statutes defining and punishing 
crimes. Unlike the term Indent, which has a specific meaning, 
and could extend only to a single instrument known to the gov- 
ernment ; the term certificate would include a numerous class of 
public papets; and its use, without any restrictive additions, 
would leave^almost unlimited scope for judicial constructions. 
It was, doubtless, from considerations of this kind, that Con- 
gress, in the act of 1825, carefully restricted tho term to a 
"certificate of the public stDck, or debt;" intending, by the 
very full specification which follows, of the instruments declared 
to be the subjects of forgery, to embrace all for which provision 
was deemed necessary. 

There is still another consideration, showing very conclu- 
sively, the intention of the Leginlature, to supersede the section 
of the act of 1790 referred to, and that the two sections under 
review, can not stand together. By tho section of the former 
law, under which, it is arguoJ, this indictment mny be Bustained, 
the penalty, on conviction of tho <trinie of forgery, is death. — 
By the act of 1825, the milder ptiniHiiinent by fine and impris- 
onifunt is substituted. While it is eoiiiuMlcd, that the latter 
statute abrogates the death pennlty provichMl for by the old law, 
it is inHJHted, that this change does not operate as a repeal of 
that part of the section which defines the crime. It is douht- 
lesH a common exereiKc of lc;!;i8lativo power and diFeretion, to 
in<rejiKc or hhR-n the piiiiisliiiMiit of n criinr, |>ro\i(l(d for, and 
defiiif'd by a previous Matiite. But, \\liere llint objrei alone is 
cont<fifip1at<M], it is usual to pmvido Kiiiiply for him li a <'htiii^e« 
witlioiit any att('iii])t to diunf^M-, or iiit<ilcrc with, tlio body of 
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the statute. And this is affected, bj a clear and explicit dec- 
laration of the purpose of the legislature, leaving no doubt as 
to the object intended. Li the case now under consideration, 
we find the prorisions of the former law materially changed in 
other respects than the change of penalty. All the instruments, 
the forgery of which is punished by the old law, are included in 
the new, with many additions, lliis fact, in connection with 
the chance in the penalty, points clearly to the conclusion that 
the act of 1825 was designed as a substitute for that of 1790 ; 
and by fair implication repeals it. 

It is claimea however, m the argument, that if the act of 
1790 is not in force, the forgery charged in the indictment is 
punishable under the act of 1825. To the examination of this 
point the attention of the court is directed. 

The aabstance and character of the instrument alleged to 
have been forged, has been already noticed. It is, in brief, a 
certificate that the person named in it, is entitled to locate 160 
acres of the public lands. Is this document within the terms 
and scope of the act of 1825, defining and prescribing the crime 
of forgery? The enumeration of the instruments, the for^ij 
of which is provided for, by that law, and within which, it is 
argued, a Land Warrant may be included, embraces an indent^ 
eertificute of public ttochj or debtj trea$ury ncte^ or ether pubUc 
$ecuriti/y &c. Is a Land Warrant an Indent ? It is insisted in 
the argument, that the term, in its goeneral and comprehensive 
sense, signifies any contract or obligation in writing, and that 
a Land Warrant may, by fair construction, be embraced within 
its scope. It is true, the word indent is used by the English 
Lexicographer in the sense contended for, but it is clear, it was 
not used in that sense other in the act of 1790 or 1825. Re- 
ferring to Webster's Dictionary — certunly the highest authori^ 
on questions of this kind — we have an mtelligible clue to the 
meaning of the word, as used and understood by our statesmen 
and legislators. It is defined to be, a certificate issued by the 
government, at the close of the revolutionary war, to the public 
creditors. It is clear, a Land Warrant is not within this defi- 
nition. And, recognising the soundness of the rule, that terms 
and phrases employed in statutes must be understood in the 
sense intended by the law m iker, where that can be ascertained 
with reasonable certainty, the conclusion follows, that the in- 
strument in the indictment is not an indent. 

But it is strenuously^ urged, that a Land Warrant is included 
in the more comprehensive language of the statute, namely, 
" other public security of the United StateM." But it wouH be, 
in the opinion of the court, a violation of every safe principle 
of construction, to give it diis far-reaching import. The term 
Public Security, as used in the legislation of Congress, and in 
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its popular acceptation, has a fixed and determined meaning. 
It IS simply a certificate, or instmment issued bj the proper 
officer, under the authority of law, evidencing the pecuniary in- 
debtment or liability of the government to the holden. Stand- 
ing by itself, and without any light thrown upon it, by its 
collocation and association with other terms used, this must be 
regarded as the utmost extent of its signification ; especially, 
when occurring in a penal statute requiring by a long sanctioned 
principle, great strictness of construction. 

If however, there was room to doubt the correctness of the 
oondusion, the sense in which these terms were intended to be 
used in the statute under consideration, is quite obvious from 
their connection with those immediatelv preceding them. A 
class of instruments, the forgery of which b made punishable — 
all referring exclusively to evidences of pecuniary indebtment 
or obligation — are grouped toother, followed by the compre- 
hensive words, *^or other public security." The words, which 
immediately precede these are, iffdent^ etrtijieate of public stocky 
or debty or treoiuty note. Now, it is a well settled rule of con- 
struction, that ^* if general words follow an enumeration of par- 
ticular cases, such general words are held to apply only to cases 
of the same kind as those which are expressly mentioned."— 
Smith's Commentaries, sec 740. It would certainly violate 
this rule, tq give to the words public %ecurityy a meaning so 
expansive as to embrace any thing, not kindred to the instru- 
ments immediately preceding them, in reference to which those 
words are comprehensively used. And, that they were intended 
thus to be understood, and not as general words covering any 
possible omissions in the specifications contained in the whole 
section, is obvious from the fact, that they are followed by an 
enumeration of various other instruments, the forgery of which 
is provided for. In any other view of this section, the object 
of the legislature in setting forth, with such studied particu- 
larity, what were intended to be, the subjects of forcrery, would 
be wholly defeated, and a boundless field opened for judicial 
construction. 

Upon the whole, the court is led, satisfactorily to the conclu- 
sion, that in reference to the paper described in the indictment, 
there is an omission in the legislation of Congress, which can 
not be supplied by any rightful exercise of juaicial discretion. 
If the law does not declare the forgery of a Land Warrant to 
be a crime, this count cannot hold it to be so. It possesses no 
legislative power ; and, the exercise of such a power, under the 
name of judicial construction, would be nothing less than usur- 
pation. It is required by the theory of our government, and 
IS essential to the preservation of the rights of the citizen, that 
the apportionment of power to the co ordinate branches desig- 
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nated in the constitution, shoold be rigidly obserred hj eaeb. 
And it is better that crime shonld sometimes go unpunished, 
thap that this cardinal principle should be violated- 

The pending motion is not based in anj technical exception 
to the frame and structure of the indictment. In such cases, 
courts reluctantly exercise the power of quashing an indictment, 
and will not do so, unless the defects alledced are palpable, and 
can not be remedied by a liberal and enlightened application of 
acknowledged principles of law. But the present motion goes 
to the jurisdiction of thb court. And, as there is a defect of 

Sower to punish in the event of a trial and conviction, its plain 
uty is, in this incipient stage of this proceeding, to quash the 
indictment, and thus, relieve the accused party, however guilty 
in fact, from the jeopardy in which he b placed. 

Indictment quashed. 



In the Court of Common Pleas of Perry County. 

October Tenn, l^fi.—Seifa.—Ca$e stated. 

aiBOROE SPRENKLB, AdrnV of Abnliam Gtrber, d«e*d., *. ALBXANDBB 

LACKEY, Ex'r of Henry ffikada, dee'd., with notke to ^o Heirs 

•ad Tcrie-Tcnaiite. 

On the 8d September, 1842, Henry Hilands, defendant's 
Testator, died, possessing real estate and leaving issue. At 
the time of his death he was indebted to one Abraham Garber, 
of York county, and in addition to this indebtedness, Crarber 
loaned to Highlands' Executor $200, to enable him to pay 
debts of the estate. Crarber took a judgment for his whole 
debt and entered it of record an ike 2d day of June^ 1845. — 
The Testator was desirous of paying his debts, and for this 
purpose, he directed his Executor *Ho sell so much of his land 
as will pay all lawful demands." After the payment of his 
debts, he directs his estate to be appraised, and if not taken at 
the appraisement, to be sold, and the proceeds equally divided 
amon^t his heirs. On the 4th April, 1848, the Executor, 
doubting his authority in the will, made application to the Or- 
phans' Court for an order to sell the estate, and sold it en the 
14th September, 1850. for $1970. On the 7th OcU^^er, 1850, 
a scire facias was issued to revive Crarber's Judgment, more 
than five years having elapsed since its entry. 

The question presented is whether the plaintiff is entitled to 
a judgment of revival and the payment of his judgment out of 
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the proceeds of the sale of the land, or, whether the estate and 
heirs are discharged from its payment, the judgment having 
lost its lien. • 

Mclntire for plaintiffs, and Anderson for defendants. 

Opinion of '^udge Watts: — ^The facts of this case present 
points of legal noveltj, and notwithstanding the industry and 
zeal with which the counsel have prepared it, we do not profess 
to have arrived at a conclusion entirely satisfkctory to ourselves; 
but in rendering the judgment, we have the satisfaction of 
knowing, that, if our opinion be erroneous, it is in the power 
of the parties to correctthe error. 

Under the Act of 1797 the lien of a debt of a decedent, if 
saed within seven years of the death of the debtor, continued 
for twelve years t that is, seven years by virtue of the Act of 
Assembly, and five years, counting from the termination of the 
seven, by force of the ^^suit brought.*' This was the settled 
construction of the law, first distinctly pronounced in Penn vs. 
Hamilton, 2 Watts, 63, and subseauently ratified in many cases. 
In our new iudicial code and by tne Act of the 24th of t ebm- 
ij-y, 1834, the law of 1797 was re-enacted, changmg only the 
limitation from seven to five years; in all other particulars the 
phraseology of the Acts being the same. We could, therefore, 
not hesitate to give it the same interpretation, if we did not 
think, that it was the deliberate purpose of the Supreme Court, 
availing themselves of the opprtunity, to adopt a new rule of 
practice in this particular. In Benner vs. Philips, 9 Watts k 
Sergeant 17, having before them for construction, in this par- 
ticular, the Act of 1834, the court, after saying that, ^' it has 
*^ been already decided, commencing suit aeainst tha Adminis- 
^^trator, without naming the heirs and obtaining judj^meht, 
" does not release the lien,'* adds, ^* It is competent tor the 
^^ creditor, notwithstanding, afterwards to proceed against the 
" heirs; and when this is done within five year% from the ren- 
" dition of the judgment against the Administratory we think, 
** from analogy to the 24th section of the Act of 1834, the lien 
" remains, 'i his will furnish an intelligible rule, equally just 
" to the creditor as the heirs. The judgment is record evidence 
*^ of the claim. We think it unavoidable that the lien should 
^' be suffered to remain longer, as that would continue the mis- 
** chief, which the Legislature and the courts have taken such 
'' pains to remedy. As, then, the scire facias against the heirs 
" was brought within five year? from the ^'udgment against the 
" Administrator, we are of opinion there is nothing in the sec- 
** ond objection." And this case is subsequently recognized in 
Keenan vs. Gibson, 9 Barr 251. So that we now take it to be 
the settled law, that a judgment against ah Administrator for 
a debt of the decedent, loses its lien upon his real estate, unless 
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a scire facias with notice to the heira or terre-tenaiits be issued 
thereupon within five years from the rendition of the original 
judgment. In the case now before us the judgment was origi- 
nally obtained aminst the Executor alone, and the scire facias 
did not issue within five years from the rendition of the original 
judgment ; and if these were the only fSuts in the case, we 
would say that the Terre-Tenants w^e entitled to judgment. 
But there are other facts. The Testatw was aware that his 
personal estate was inadequate to the payment of his debts ; 
and thus provides for them: ^^ I allow my Executor to sell so 
^' much of my land acjoining Henry Toung and Jacob Hair as 
^^ will pay all lawful demands agidnstmy estate, if my executor 
^' sees cause, as soon after my decree as he can, and clear the 
*< estate of debt" This gives an entirely new aspect to the 
case and diverts it, in our opinion, entirely of the question of 
lien. The authority and power given to the Executor to sell, 
was by the 4th section of the Act of 81 March, 1792, a devise 
of the latid to heirs ; he thereby, as to it, became a trustee for 
the creditors, the lien of whose debts, as to him, could not be 
lost by a lapse-of time short of that which would raise a pre- 
sumption of payment. This principle is dearly settled in Alex- 
ander vs. McMurray, 8 Watts 504. Nor can it be urged with 
much force, that the Testator only anthwiied a sale of part of 
his land, for the payment of his debts. It is very manifest 
that it was a primary object with the Testator, that hb debts 
should be paid ; and the fund provided for the purpose was not 
otherwise limited in amount than br ''so much of my land ad- 



joining, &c., as will pay all lawful demands against my estae.'' 
That the Executor applied to the Orphans' Court for an order 
to sell the land, seems to have been upon the principle of ex 
majara cantela and not because he was not dad, with ndl power 
without such order. His sale was virtiially by force of the 
powers contained in the will ; and he hdds die proceeds of it 
as a trustee for the benefit of creditors, without r^ard to the 
question of lien. But it may be said why issue the scire fadaa 
or ^ive notice to the terre-tenants at idl? because they have a 
residuary interest after the payment of debts ; and it would be 
competent for them to shew that the debt was paid; and again: 
because the court say in Alexander vs. McMurray before cited, 
that if the Executor neglects to execute his trust by maldng 
sale, the creditor may pursue the land byexecuticm on his 
judgment. There is nothing in the &et that a part of Crarber's 
judgment was composed of 9200 advanced to the Executor to 
enable him to pay a pressing debt of the estate. It was so ap- 
plied and equity would subrogate Garber to the righls of mt 
creditor whose debt was paid. 
Judgment for plaintiff for the \ 
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Supreme Court of Ohio. 

ffamUton County. — April Term^ 1851. 

JOUKSON V. ROGERS. 

Heii, tbAt the daim of mortgages on a tteAiiiboat, though prior in dtte, is sub- 
joet to eUims agninst the boat under the statute making the boat liable for 
debts contraeted bj the agents of the boat, and that the statutory debts must 
be first paid. 
BOi in chaneery. The fbcts are substantiallj stated in the opinion of the court 
Spalding, J. — The facts set forth in the bill and admitted 
in the answer are as follows : In 1847 McFall k Smith became 
the purchasers of the steamboat Ben Franklin No. 7, from the 
defendants, RojB;ers and Sherlock, for $10,000 : of the purchase 
monej thej paid $5000, and to secure the residue executed 
three promissorr notes for $1667 each, payable in three, six 
and nine months, and signed by McFall & Smith, with the 
present complainants. At the same time McFall k Smith .exe- 
cuted a mortgage of the steamboat to the vendors, Rogers k 
Sherlock, as Mdilional security for the payment of the notes. 
A bill of sale was made for the boat, and she passed into pos- 
session of the purchasers, McFall k Smith, who ran the boat on 
the Ohio and Mississippi.rivers. At the time of the sale she 
was stated to have been wholly free of any incumbrance in the 
shape of liens; but some tim^ after, debts were contracted for 
the use of the boat whicli became liens according to the laws of 
Ohio ; and in 1848, by virtue of a warrant issued from the Su- 
perior court, the boat was seized, debts came in against her to 
the amount of $5000, and she was subsequently sold, under the 
proceedings in that court, for $8800, and all the avails of the 
sale distributed among the creditors who held liens under the 
watercraft law. During that time Rogers k Sherlock had 
omitted to file their mortgage in the office of the Recorder c^ 
Hamilton county, not supposing it necessary. They did not 
interpose any claim under the mortgage for a share of the 
avails of the boat when sold. The present complainants urged 
to the court that they should be absolved from any liability on 
these notes, for the reason that the defendants by their neffli- 

Ssnce had lost to them the security of the mortgage, of which 
ey should have had the benefit as the sureties on the notes. 
And the question brought to our consideration is this, whether, 
when a steamboat or canal boat is sold, and a mortgage taken 
to secure a portion of the purchase money, the subsequent ex- 
penses of a boat when running will attacn a lien to the boat 
when seised for the same, which will override the mortgage 
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thus executed? Because if th^ wiB, the ckim of the present 
complainant falk to the ground, for Rogers 4 Sherlodc had no 
protection against those expenses of the boat in their mortgage, 
even if it had been duly filed in the Recorder's office. We take 
it, that this question has been settled bj the Supreme Court of 
this State substantially in two or three cases, and directly in 
the case of FrevoH et oL^ t. WiUan ^ a2., in the 17th volume 
of Ohio Reports. But if the question was before us de novo we 
should have no hesitation in saying that the mortgage on the 
boat would be no screen aminst the expenses of the boat when 
running. It was the object of the L^pslature to enable a 
mechanic who labored on the boat, or any party supplying her 
with necessaries, to retain a lean on her siqperior to that even 
of any owner or any mortgagee. We cannot see why a mort- 
gagee of a boat who suffers her to run should have any right to 
be protected, superior to those of the bona fide holder without 
a mortgage. It we were to say, where a boat is to be sold and 
a mortgage taken, that that mortage should operate as a screen 
to protect her from her own expenses when running, we should 
defeat, to one half of its extent, Uie operation of this statute. 
An individual who sells a boat, or who for a debt due him takes 
a chattel mortgage on a boat, may protect his mortgage if ht 
will keep his boat in his possession : but the moment he suffers 
her to run on the river he gives a license to those in charge to 
contract debts on the* faiw of the boat, which shall att^ a 
lien superior to his mortgage. If we entertained any doubt on 
the subject we should have reserved the case for the Court in 
Banc^ but the exact principle here contended for has already 
been decided in the case reported in the 17th volume of the 
Ohio Reports. The bill must be dismissed with costs.* 

Messrs. King ^ Andermm for compUdnants. 

Messrs. Coffin ^ Mitchell for defendants. 

Weetem LawJounuA. 



•After the filing of tlie liffl in ttii cftse, and before tke Weariag, H^pUealte 
was made to Judge GAKaivai£» at Glaaben, for an fa^jvaetioii, restrmiaiac 
Rogers k Sheriock in the coUectiea of tfce aolee. Tbe Molioa was ftdl j Mgaed 
before him and the iiganelioB rcftMsd, Judge CaldweU holding that the Coevt 
in Banc had settled the qnestisa, as now held bj Jodge Spalding. 

AbUlhadbeenprerioMljiMia the Costnieidal Court of Cinelnnati, and 
Uke application made for aa ii^iaMlka, which was rcteed for the I 
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g;re:it nicety is requireti before it can be ascertaine<l whether 
the remedy should be sought in Law or Equity. 

21. In many cases a complete remedy cannot be h:id without 
havin^; recourse to both courts, and thus bringing two law suits 
instead of one. 

3d. Courts of Law are compelled to decide without reference 
to equitable principles ; and, consequently, to do injustice with 
a full knowledge of the fact, and an anticiption of the subse- 

Juent overthrow of their judgment by the interference of a 
!ourt of Equity. 

4th. Courts of Law and Equity, in many instances, admin- 
ister the same law ; and thus a party is liable to be twice vexed 
for the same matter, and to have the judgment of a Court of 
Law in his favor rendered valueless by the adverse decision of 
the Chancellor on the same point. 

5th. The existence of two distinct systems of pleading and 
practice, is of itself a great evil. 

6th. Courts of Equity are compelled to decree that the par- 
ties themselves should carry their orders into effect, which oc- 
casions much endless trouble and expense. 

The Committee proceed to consider each of these evils in 
their order. 

1. The Uncertainty of the Jurisdiction. Of the uncertainty 
of the line which separates legal from eauitable jurisdiction, the 
case Mozley v. Alston^ 1 C. &; J., affords a singular instance. 
In that case several share holders of a company filed a bill 
against the directors, alleging their continuance in office to be 
illegal, and praying for an injunction. The defendants demurr- 
red, on the ground that the remedy was not Law: after seven 
days' argument, the Vice-Chancellor of England overruled the 
demurrer ; thus establishing the right of the plaintiffs to sue in 
Equity. After five days' argument, the Chancellor reversed 
the judgment of the Vice-Chancellor, and allowed the demurrer; 
thus deciding that the plaintiff's remedy was at Law. After 
the enormous expense of these proceedings, nothing whatever 
was determined as to the rights, and the plaintiffs were left to 
commence their suit aniew in a Court of Law, with a possibility 
of being met there with an argument that then* remedy, if any, 
was in Equity, 

This is not an evil of modern date, as appears by the case of 
Humphreys v. ffumphreySy 3 P. Wms. 395. There the plain- 
tiff filed a bill for payment of a bond. The defendant demurrred, 
on the ground that the plaintiff's remedy was at Law, and 
the bill was dismissed. The plaintiff then sued at Law, and 
obtained judgment; The defendant next filed his bill in Eqity, 
to be relieved against this judgment, on the ground that the 
bond was without consideration, and the court decided in its 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 225 

[H€D9. HoD^elsL] 

1849, and that the complainant, a creditor, though not a judg- 
ment or execution creditor, was entitled to the aid of thb court 
to restrain the proceeding upon the judgment thus alleged to 
bo fraudulent. 

On the part of the defendants it iras contended that the affi- 
davits presented to support their motion to dissolre, fully nega- 
tived the allagations of fraud made in the affidavit by which 
the bail was supported. And that the complainant had no right 
to the aid of the extraordinai^ power of the court, which power 
could only bo exercised in uvor of a judgment or execution 
creditor, which he has not, and that the pronibition as to pre- 
ference contained in the act of 16 April, 1849, ig only appUca- 
ble in case of an assignment. 

These and other grave and important questions relating to 
the powers of this court under the sevend acts of Assembly 
conferring upon it Equity jurisdiction, were ably argued by the 
counsel on both sides, and if we felt obliged to decide the pre- 
sent motion upon the construction of the act of 1849, and the 
right of a simple creditor to obtain the aid of this court in en- 
forcing its provisions, we should have been compelled to give 
to this case much more consideration than the time, and our 
other duties have enabled us to afford. But upon an attentive 
consideration of the affidavits presented by the defendants, we 
are of the opinion that they fully meet and negative the facts 
"iet out in the affidavit of me complainant, and upon which his 
Equity is founded. 

It was admitted by the complainant's counsel that if the affi- 
davits were entirely responsive to the bill, that the injunction 
must be dissolved — upon a fair view of them we think they are 
so— certainly if believed, and we are obliged to take them as 
true, they deny fully every material fact alleged, though not 
with the particularity required in an answer. 

It is the universal practice of a Court of ChanceiT to dissolve 
an injunction on an affidavit denying the facts and Equity ^pon 
which it has been granted. Carpenter vs. Burden, z Parsons, 
24. Upon this ground therefore, we are of opinion that the 
injunction must be dissolved. 

Another question which arose, in consequence of an inadver- 
tency in granting the injunction, or of the misunderstanding of 
the manner in which* the security required by law in cases of 
this nature was entered, may be mentioned, as important in 
fixing the future practice of the court. Supposing that the se- 
curity was entered by bond in the Court CMSce, we injunction 
was granted without without requiring any evidence of that 
fact. No such security, however, was so entered, the counsel 
for the complainant being under the impression that the court 
had heretofore construed the law as i^plicable to certain cases 

VOL. XI. — ^NO. T. 
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only, of which thU was not one. As the practice on the subject 
seems not very well defined, we have attentively considered the 
act of Assembly referred to, and regarding it as highly neces- 
sary to protect the rights of the defendant in cases of this na- 
ture, we think it proper to enforce it according to its plain and 
obvions meaning. Conceiving that where a party asks the aid 
of the highest power of the court, in his &vor, he should be 
required to secure others against the injury which may arise 
from the exercise of it for his own benefit. The familiar prac- 
tice at law, of requiring bonds in cases .of replevin, attachments, 
etc., has not been complained of as a hardship — ^and as the in- 
juries which in many cases may arise from the exercise of the 
power referred to, are obvious — we feel bound hereafter to re- 
quire the proper security to be entered in the manner directed 
by the said act. 
The injunction in this case is dissolved. 



Court of Common Pleas. — ^Philadelpliia County. 

8ALTEB 9. THE GOUNTT. 

Under the 4tli sec. of the lot of April 18, 1861, two dollars onlj can be claimed 
as compensation to Judges so condncthig the election. 

Case Stated. — ^The plaintiff was a clerk of the election held 
in the second precinct of 5th Ward, Kensington, on the second 
Tuesday of October last, and as such, attended at the polls, and 
discharged the duties of his office on the day of election, and in 
preparing the necessary papers and returns. He was after- 
wards employed for two days in perfecting such papers. 

The defendants paid the plaintiff the sum of two dollars for 
his services as clerk for the day on which the election was held, 
and contended, at the same time, that he was not entitled to 
recSve any other or greater sum for his services as clerk of the 
said election, under the 4th section of the act of 28th of April, 
1851, as that act distinctly says that two dollars shall be in full 
as compensation to the judges, inspectors, and clerks conduct- 
ing sucn election. 

The plaintiff, however, contends that the services rendered 
by him, after the polls were cloaed, were services not rendered 
in conducting the election, but were services rendered in pre- 

} sarins the necessary returns, &c., of the said election, and for 
or which he is entitled to extra pay. 

The plaintiff also contends, that the County Board and 
County Commissioners are bound to disburse the money so np- 
propriated for the said purpose. 
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The question was sabmitteed to the Court in the following 
shape : — If the court are of opinion that the plaintiff b entitled 
to recover for such services as stated, then judgment to be en- 
tered for the plaintiff for the sum of ^A. If otherwise, then 
judgment to be entered for the defendant. 

King, P. J. — That the compensation allowed to the officers 
of the General Election, under the act of the 28th of April, 
1851, is inadequate to the labors required to be performed bj 
them, I am prepared to admit. But that certainly affords no 
'sufficient reason for allowing them a greater compensation for 
their services than is expressly ascertained by law. 

When tne city and county of Philadelphia was divided into 
small election precincts, for the purpose of faciliating the recep- 
tion of YOtes, It was seen that the expenses of such multiplied 
polls would heavily increase the public expenditures if that 
contingency was not carefully guaraed against. It was to meet 
this manifest result, that a precise sum was designated by law 
as a full compensation for the services of the officers in conduct' 
ing $uch election9. To conduct an election, means to execute 
all the duties connected with it required by law. These duties 
form a whole ; and when a precise sum is allowed for an entire 
public service such public service cannot be divided into parts, 
and separate compensations allowed for each. It is for the 
service that the compensation is allowed, not for the quantity 
of time employed in its execution. The law is express, its in- 
tention is clear and this intention is best consummated by 
mated by permitting it to speak for itself. If there was room 
for allowing a construction, sufficiently liberal to embrace the 
plaintiff's claim, I should feel disposed to adopt it. But this I 
cannot find, neither in the terms, the spirit, nor the policy of 
the act. 

The appropriation made by the County Board cannot change 
the question, which is one of the legality of the plaintiff's de- 
mand, not of its abstract merits. The appropriation I consider 
as the expression of the favorable opinion oi that respectable 
body, in reference to. the claim, and as such it is entitled to, 
and must be received with every consideration. But before 
this court the claim of the plaintiff must be regarded and deter- 
mined as a question of positive law. Although I agree with 
the County JBoard, that the plaintiff's claim is a reasonable 
one, yet finding no warrant for its allowance in the law, but 
the contraiT, I cannot pronounce a iudgment directing its pay- 
ment out of the public treasury. The result is that there must 
be judgment in the county on the case stated. 

Judgment for the defendant. 
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Miscellaneous. 

Law Rrporm in ENnLANn. — The Association known in En- 
glnnd as the Society for Promoting tlic Aracndinont of the Law, 
appointed a special committee on Law and Eqiiitj Procedure, 
to whom it was referred "to inqnire whether the principles of 
Law and Equity can be administered in the same court and by 
the same form of procedure; and in making such inquiry, to 
have regard to the provisions and operation of the New York 
Code." This committee have made their first report, which 
has been furnished us by David Dudley Field, Esq., and which, 
from its ability and the interest that attaches to the subject, we 
give entire. 

" In pursuinf^ the very difiicult investigation intrusted to 
them, the Committee propose to consider, first, the causes and 
nature of the distinction between Law and Equity ; next, the 

1)ractical advantages which flow from that distinction ; and, last- 
y, the practicability and expedience of adopting some plan 
whereby that distinction can be safely abolished. 

Andfint — at to the eatisei and nature of the dt$tinction be- 
tween iau and Equity. The common law of England is the 
work of a rude age, more anxious to protect the rights of the 
citizen firpm being overborne by the power of the barons, or un- 
dermined by the corruption of the jdges, than to ascertain 
ihose rights clearly, or to enforce them completely. Hence the 
common law has ever looked with jealousy on the transfer, and 
indeed on the existence of rights not accompanied by posses- 
sion ; it has sought, by means of trial by jury, to place tne ad- 
ministration of the law in the hands of the people themselves, 
and it has fettered judicial discretion, by enforcing technical 
rules incapable of expansion, and by prescribing a strict and 
unvarying judgment. As society advanced, such a state of 
things naturally produced much injustice. Many rights arose 
which the courts of law either totally ignored, or only partially 
recognized ; and at length, towards the end of the fourteenth 
century, tne evils arising from this illiberal system had reached 
such a pitch, that the clerical chancellors, after the example of 
tbe prsetors at Rome, assumed a jurisdiction, in cases of pecu- 
liar hardship, to mitigate the severity, to supply the defects, 
and to extend the remedies of the common law. The principles 
upon which the Chancellor proceeded were drawn in part from 
the civil law, and in part from abstract morality and justice; 
and he asserted his lurisdiction, not by inter^ring directly 
with the proceedings of judgments of the courts of common law, 
which would have provoked a dangerous, and probably a suc- 
cessful resistance, but by personal influence exerted upon the 



Digitized by 



Google 



AMERICAN LAW JOURNAA. 229 

[Miscellaneous.] 

litigants, whom he compelled, by the threat of punishment, to 
do whatever appeared to him upon the special circumstances of 
the individual case to be just, without reference to the maxims 
or the decisions of the courts of law. Thus did the ultimate 

{>ower over property pass in a great measure from the courts of 
aw, and thus was the duty of the Legislature ^f adapting our 
jurisprudence to the emergencies of society as they arise virtu- 
ally transferred to a Court of Equity. So long as this state of 
things continued, a division of the Courts of Law and Equity 
seems to have been absolutely necessary, for a fusion of them 
would have been nothing less than a complete abrogation of the 
law, and the substitution for it of the arbitrary discretion of a 
judge. And it is in this sense, and with reference to this sys- 
tem, that the committee understand and acquiesce in the justice 
of the celebrated opinion of Lord Bacon: — "Omnino placet 
curiarum separatio ; ncque enim servabitur distinctio casuum 
si fiat commixito jurisdictionum, sed arbitrium legan trashet." 

At the present day this "arbitrium" prevails no more in 
Equity than at Law. Precedent has superseded discretion — 
justice is no longer capable of being moulded in Chancery with 
a view to relieving each individual wrong ; for it has long been 
considered, and rightly considered, that any system of law thus 
administered, varying, as it must do, with the opinions of each 
successive jud^e, is little better than absDlute tyranny; and 
the decree of the Chancellor, equally with the judgments of the 
Common Law Judges, are now founded on general rules, the 
offspring of former decisions, and applicable alike to entire 
classes of cases. Indeed i!quity for more than a centurv past 
has become a system as fixed, as defined, and as incapable of 
further expansion as the Common Law itself, against whose 
narrow principles it relieves. We have thus two systems of 
jurisprudence, of different origin, and employing different modes 
of procedure ; the principle of the one being to mitigate, cor- 
rect and assist the other, though it no longer possesses that 
flexibility and power of individualizing its reuef, which such an 
oflSce would seem to require. 

From this brief outline, it is clear that this distinction be- 
tween Law and Equity arose, not from any recognition of its 
abstract propriety, but because the courts of law and the Leg- 
islature had alike omitted to give to the system of Common 
Law that expansion which the advance of civilization impera- 
tively required ; and it is equally clear that, by the substitution 
of precedent for discretion, of general rules for specific reme- 
dies, the nature of equitable jurisdiction has been entirely 
change<l from what it originally was in early simes. If, then, 
these two jurisdictions have succeeded in working together for 
the promotion of substantial justice, this result must be attrib- 
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uted, not to calculation or design, bnt to a fortunate accident. 

Of the Advantage qf Diviiion. We now pass on to the 
consideration of the practical advantages arising, or supposed 
to arise, from this division of jurisdictions. Tnese are onlj 
two : 1st, the power to preserve intact the ancient forms of our 
Common Law ; and, 2dlj, the superior skill attiuning respect- 
ively by the judges and the practioneers in Courts of Law and 
Equity in consequence of the division of labor. The first argu- 
ment, although supported by the authority of Lord Redesdfue, 
can scarcely reauire consideration at a time when the forms of 
actions at Law have been found to work so much injustice, that 
it is proposed, with almost universal consent, to modify exten- 
sively, ii not entirely to abolish them. 

With respect to the division of labor, more may be said; but 
even here, as Equity is co-relative and co-extensive with Law, 
those who practise the one must of course be extensively ac- 
quainted with the other ; and, therefore, under the present sys- 
tem, that superior accuracy which arises from concentrating the 
powers of tne mind on a single subject is but imperfectly at- 
tained. No doubt, so long as the respective systems of Law 
and Eouity are worked through the medium of totally different 
rules or procedure, there is an advantage in confining the at- 
tention of the lawyer to one of them only. But, with the 
abolition of this difference, the advantage would be lost. It 
must be ob^rved, also, that it would still be open to every 
lawyer to select that branch of substantive law in which he con- 
sidered himself to excel, and the division of labor would obvi- 
ously be much facilitated by the adoption of one uniform system 
of procedure. 

Even under the present system it is found impossible to ca^rry 
out the division consistently. The Courts of jBankruptoy are 
by statute Courts of Law and Equity, nor could they administer 
the jurisdiction under any other coustitution. From these 
Courts an appeal lies to one of the Vice Chancellors, who is 
thus a judge both of Law and Equity. If we ascend higher, we 
find the highest Courts of Appeal — the House of Lords and 
Privy Council — recognizing no division of labor, but deciding 
all cases, legal and equitable. It is also worthy of remark, that 
among our best Chancellors are to be found the names of many 
celebrated Common lawyers, and among our best Common Law 
Judges have been some who held a high position in Courts of 
Equity. 

Qf the Diiadvantages of the Division, The prin(?ipal dis- 
advantages of the division of Law and Equity are the following : 

1st. The line which separates the two jurisdictions is so ill- 
defined, that, in many cases, a preliminary investigation of 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 281 

[Miscellaucoiis.] 

irre.it nicely is requiie*! before it can be ascertainetl whether 
the remeily should be sought in Law or Equity. 

21. In miiiy cases a complete remedy cannot be had witliout 
haviii r re.;ourie to both courts, and thus bringing two law suits 
instead of one. 

3d. Courts of Law are compelled to decide without reference 
to equitable principles ; and, consequently, to do injustice with 
a full knowledge of the fact, and an anticiption of the subse- 

2nent overthrow of their judgment by the interference of a 
'ourt of Equity. 

4th. Courts of Law and Equity, in many instances, admin- 
ister the same law; and thus a party is liable to be twice vexed 
for the same matter, and to have the ju<lgment of a Court of 
Law in his favor rendered valueless by the adverse decision of 
the Chancellor on the same point. 

5th. The existence of two distinct systems of pleading and 
practice, is of itself a great evil. 

6th. Courts of Equity are compelled to decree that the par- 
ties themselves should carry their orders into effect, which oc- 
casions much endless trouble and expense. 

The Committee proceed to consider each of these evils in 
their order. 

1. The Uncertainty of the Jurisdiction. Of the uncertainty 
of the line which separates legal from equitable jurisdiction, the 
case Mozley v. Alston^ 1 C. « J., affords a singular instance. 
In that case several share holders of a company filed a bill 
against the directors, alleging their continuance in office to be 
illegal, and praying for an injunction. The defendants dcmurr- 
red, on the ground that the remedy was not Law: after seven 
days' argument, the Vice-Chancellor of England overruled the 
demurrer ; thus establishing the right of the plaintiffs to sue in 
Equity. After five days* argument, the Chancellor reversed 
the judgment of the Vice- Chancellor, and allowed the demurrer; 
thus deciding that the plaintiff's remedy was at Law. After 
the enormous expense of these proceedings, nothing whatever 
was determined as to the rights, and the plaintiffs were left to 
commence their suit aniew in a Court of Law, with a possibility 
of being met there with an argument that their remedy, if any, 
was in Equity. 

This is not an evil of modern date, as appears by the case of 
Humphreys v. Humphreys^ 3 P. Wms. 395. There the plain- 
tiff filed a bill for payment of a bond. The defendant demurrred, 
on the gronnd that the plaintiff's remedy was at Law, and 
the bill was dismissed. The plaintiff then sued at Law, and 
obtained judgment; The defendant next filed his bill in E(iity, 
to be relievea against this judgment, on the ground that the 
bond was without consideration, and the court decided in its 
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fayor. Here, then, we hare a CSonrt of Equitj first sending a 
plaintiff to law, and, when the Court of Law had decided, sob- 
ting aside its decision on a ground of which it was unable to 
take notice in the first instance. 

2. Ineampleteness of Remedy. In manj cases Eauity will 
not give rehef until the plaintiff has established his right at law. 
Such are bills for partition, for the delivery of title-deeds, for 
an injunction against a nuisance, and bills to establish a ri^t 
Can any reason be given why the court which decides the right 
should not establish it, or why the court which establishes it 
should not decide it ? * 

Moreover, the practice of the Chancellor is to send cases on 
an^ difficult point of law or question of construction for the 
opinion of a Court of Common Law. He, however, feels him- 
self by no means bound to adopt this opinion, when he has ob- 
tained it, and, if dissatisfied, he will often direct a fresh case to 
be sent to another court ; thus throwing upon the suitor the ex- 
pense of twice arguing a point before a tribunal irhich has no 
power to decide the question, and to whose opinion little weight 
will be attached by the Chancellor, unless it coincides with his 
own. Such a proceeding is very grievious to the suitor, and 
derogatory to tne dignity of the courts which are thus consulted. 
Courts of Equil^ also send issues of fact to be tried by juries. 
This is to the suitor the commencement of a new suit, for which 
his attorney has to prepare new briefs and to instruct fresh 
counsel. The Judge in Equity feels himself no more bound by 
the issue, than the case, and the verdict is often disregarded 
because the legal judffe did not draw attention to some point on 
which the equitable rights of the parties turned, of which he 
was probably not apprised. In the case of MorrU v. DavteSy 
after three abortive trials at law, the Lord Chancellor took- the 
decision of the issue of fact upon himself; a course which, if 
adopted at first, would have saved the parties a ruinous expense, 
and in the result would have been at least equally satisfactory. 
To illustrate these complicated vexations, the committee will 
briefly refer to the well known case of Rigbif v. The Cheat 
Weetem Railroad Company. The plaintiffs took a lease of the 
refreshment room at the Swindon station, from the company, 
on the undertaking by the company, that all trains, except, 
among others, trains to be sent express, should call at Swindon. 
The express trains did not call, and the plaintiffs filed a bill in 
Equity, praying for an injunction to compel them to do so. — 
After a demurrer which was overruled, the Vice-Chancellor 
granted the injunction, which the Chancellor on appeal dis- 
solved. The bill was retained, and the plaintiff was allowed to 
bring two actions at law to try his right to an injunction. In 
these he succeeded ; but a case was afterwards sent to a Court 
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of Law, to obtain its opinion on a point to wliich the attention 
of the jury was not sufficietly called, with regard to the liability 
of the plaintiff to a person whom he had made an underlease. 
After three arguments and judgments in Equity, two verdicts 
of juries, and one argument at Law, the suit remained still un- 
decided. 

The corresponding cases, in which a party to suit a law seeks 
assistance from Equity, are a bill of discovery, and a bill for 
an injunction. Neither of these can be granted without filing a 
bill, that is, without commencing a new suit in another court, 
with fresh counsel and fresh pleadings. The result is, that 
these salutary powers are seldom honestly exercised, and that 
truth remains unexplored, and injury unchecked, from the ina- 
bility of parties at law to seek in a second suit that preventive 
and detective justice which they ought to have found in the 
first. But, although so little employed by the honest litigant, 
these expensive remedies offer irresistable temptations to those 
who are desirous of delaying or evading justice. The preventive 
powers of Equity are often put in motion by statements totally 
false, and the common injunction is obtained for want of an 
answer, which has, perhaps been unavoidably delayed by tricky 
and perplexing interrogatories framed for that very purpose. 

The recent case of Tucker v. Robarts, affords another strik- 
ing instance of the necessity in certain events of instituting 
proceedings both in Equity and at Law, in order to obtain com- 
plete justice. There the Pelican Insurance Companny had ac- 
cepted a bill for ,£5,000 payable at their bankers, Messrs. 
Robarts. The bill, on presentment bore a false indoreement, 
but was nevertheless paid ; and the question was, whether the 
company or the banker should bear the loss. This being 
strictly a legal question, might at one have been settled in a 
Court of Law, but, unfortunately, one of the partners in 
Messrs. Roberts' house was also a director of the company, 
and, consequently, in any proceedings at law, he would have 
appeared in the double capacity of plaintiff and defendant. — 
Hence it became necessary to call in the aid of the Court of 
Chancery. A suit was accordingly there instituted, and, after 
several years of needless and most costly litigation, that Court 
declinea to interfere in the matter, excepting to this extent, 
that it ordered one of the parties to commence an action at law 
against the other, and it prohibited both from raising any ob- 
jection therein, on the ground of the same person being a mem- 
ber of both co-partnerships. The result was, that a litigation 
which could scarcely, under any other system, have continued 
for twelve months, was protracted for about as many years ; 
and the costs incurred, instead of being calculated by tpns and 
hundreds, were swelled into thousands of pounds. 



Digitized by 



Google 



284 AMSRIOAlt LAW JOURNAL. 

[MiMtUMMOItt.] 

8. Antagoni$m$ of Juri$dietion9. The following table con- 
tains some of the principal instances of the conflict between the 
principles of Law and those of Equity : — 



Owner$ <U Law. 

Trustee. 

Surviving partner. 

Assignor of chose in action. 

Morgagee. 

Executor. 

Husband of wife's unsettled per- 
sonalty. 

Bargainor under bargain and 
sale not enrolled. 

Feoffor under Feoffment without 
livery. 



Owner$ in Equity. 

Cestui que trust. 

Executor of deceased part- 
ner. 

Assignee. 

Mortgagor subject to debt 

Legatee. 

Wife so as ti have right to 
settlement 

Bargainee. 

Feoffee. 



The following are some of the contracts which are valid at 
Law but invalid in E(}uity: — ^Bonda without considerations; 
Bonds released by marriage ; Settlements differing from prior 
articles; Gentracts under surDrifte; Contracts obtained by 
cauitable fraud; part performea contracts within the Statute 
of Frauds ; Catching bargains with heirs or reversioners. 

In all th^ conflicting cases enumerated above. Courts of 
Law arc bound to give effect to the legal, and Courts of Equi^ 
to the equitable interest ; so that, on the same state of facts, 
one person must succeed in one tourt and another in the other. 
If the defendant's right be equitable, and the plaintiff sue at 
law, the defendant must either submit to the decision of a court 
which will not hear his defence, or incur the expense (if he be 
able,) of transferring^ the cause to that court in which his de- 
fence is available. Thus, a trustee may, by the assistance of a 
court of law perfectly aware of the fact, eject his e€$tui que 
trust from his own land ; and a husband may obtaiq by the 
same means absolute power over the ehone in action of his wife 
out of which she is entitled to a settlement, and is even encour- 
aged to take this unjust step by the bribe of acquiring them for 
himself in case of survivorship. 

With respect to the distinction between legal and equitable 
frauds, Lord Eldon, in Feullager vs. Clark, 18 Ves. 488, re- 
marks, that the court will, as it ought in many cases, order an 
instrument to be delivered up as unduly obtained, which a jury 
would not be justified in impeaching by the rules of law, which 
require fraud to be proved, and are not satisfied though it be 
strongly presumed. Can any state of things be more unsatis- 
factory than that in one court a judge shomd be bound to tell 
a jury that certain facts do amount to fraud, to stay the pro- 
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ceedings of the other judge, and to rcquii-e the instrument to be 
delivered np to be cancelled ? 

It is worthy of remark that these contradictory visws of the 
same state of facts which are respectively taken by courts of 
Law and Equity, often involve in confusion not merely the 
rights of the parties themselves, but those of third parties deal- 
ing with them. Thus the tenant of a mortgagor takes a lease 
subject to the infirmity of his landlord's title, and may be eject- 
ed at any time by a mortgagee of whom he has never heard, 
without the notice, and before the expiration of the term for 
which he has stipulated in the lease, and on the faith i>f \\ hich 
he has probably invested his capital. The same remark applies 
to the tenants of the ceBtui que trusty who have no recognized 
legal interest at all, and have only so far a questionable ad- 
vantage over the tenants of the mortgagor, that they arc able 
to secK a remedy in equity. 

4. Concurrent Jurisdiction. Not only do Courts of Law and 
Equity administer conflicting rules upon the same state of facts, 
but they also, in some instances, apply the same rules to the 
same state of facts. Though Courts of Law will not enforce 
equitable rights when declared upon, nor give them effect when 
pleaded, they will decide upon them when incidentally occur- 
ring. Thus they will decide on the equity of an unpaid vendor 
of goods against the indorsee of a bill of lading, in re "Westzin- 
thus, 5 B. & Ad. 817 ; and on the validity of an equitable as- 
signment of a debt, Tibbits vs. George, 6 A. & E. 107. 

That this state of the law in fact, if not in name, invests 
Courts of Equity with an appellate jurisdiction over courts of 
law appears from the case of Burn vs. Carvallo, 4 Mylne and 
Craig, 690. That was an action between the assiornoe of a 
bankrupt under what he contended was an equitable transfer. 
The Court of Queen's Bench, and afterwards the Exchequer 
Chamber, decided that the transfer was invalid, and the defend- 
ant was compelled to pay over to the assignee the value of the 
goods. Nothing daunted, he now filed his bill in Equity, and 
the Load Chancellor decided that the transfer was valid, and 
compelled the plaintiff to refund the money which he had re- 
ceived under the judgment of the r.xchequer Chamber. Had 
there been no divided jurisdiction, or had that division restrict- 
ed each court to its own department of law, the parties v»ould 
have been spared one of these two expensive law suits, and jus- 
tice would have been saved the scandal of seeing the df('l'^.uus 
of two courts of law overruled by a single Judge in Equity. 

5. T/te Existence of two Courts of Procedure, Tm i- 
plication of labor without any corresponding result is always to 
be deprecated. One of these systems must be superior to the 
other, or each must contain parts out of which a system superi- 
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or to either may be constructed. The double system impedes 
the division of labof by limiting the practitioner to that court 
with whose procedure he is conversant, and by substituting this 
artificial division for the natural division which would obviously 
obtain with reference to the subject matter, instead of to the 
procedure of the suit. 

6. Imperfect Power of Deeree$. The peculiar nature of a 
Court of Equity which acts in personam^ in order to avoid a 
conflict witn the Courts of Law, renders it necessary to make 
the parties themselves the means of carrying out its decrees, 
and thus loads them with the expense of stampt and conveyan- 
ces which they are compelled to pay and execute, and which are 
only required on account of the refusal of a Court of Law to 
notice a decree in Equity as conferring any title. 

The remedy. It remains to consider what remedy can be 
devised to meet these numerous and glaring evils. As they 
hava all be shown to spring from the division of iurisdictions, 
it is manifest that the remedy is to be sought in their amalm- 
mation. This may be done in three ways : By adopting die 
e(]^uitable procedure ; by adopting the legal procedure ; by fra- 
ming a new procedure 

Passing by the first proposition, which would imply the adop- 
tion of a procedure needlessly cumbrous and expensive, the 
committee observe, that the second was the plan which was at- 
tempted by^Lord Mansfield, in the latter half of the last cen- 
tury, when he sought to take notice of equitable claims and 
defences in a court of law. The principal objection which was 
urged by Lord Kenyon and other opponents of this plan was, 
that courts of law being incapable of aoing complete justice be- 
tween the parties, oufht not to interfere between them on equi- 
table questions. If a legatee were permitted to sue the executor 
at law, a husband, it was contended, might obtain possession of 
a legacy without making a settlement on his wife. This was 
Lord Kenyon's favorite argument, and it was said to have had 
much influence in converting Mr. Justice Buller. But these 
learned Judges forgot that the anomaly exbted already in the 
case of a debt due to the wife dum sola^ which the husband 
might recover at law, without being forced by law to settle it 
on the wife ; and indeed, the argument, if pushed to its fuU 
extent, would oust a common law court of all its jurisdiction ; 
because, in exercising it, it cannot do complete justice when 
collateral rights are involved. The main evil to be apprehend- 
ed from allowing a court of common law to notice equitable 
suits and defences, would be that, as equity never recedes from 
a jurisdiction once assumed, the concurrent jurisdiction, and 
consequently the power of contesting the decisions of law in 
equity, and making the latter virtually a court of appeal from 
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the former, would be much increased. If, then, it be not advi- 
sable to keep up and extend the concurrent jurisdiction, could 
we abolbh Courts of Equity and give their jurisdiction to Courts 
of Law ? This qcestion will be best answered by reference to 
the experience of Pennsylvania. In that State there is no 
Court of Equity, but the principles of Law and Equity are ad- 
ministered as one code, by Courts of Law, the legal principle, 
in cases of conflict, always yielding to the eqitable. Thus, 
specific performance is enforced by finding large contingent 
damages to be released if the contract be performed ; specific 
chattels are recovered in replevin, and equitable claims and de- 
fences are admitted in ejectment and assumpsit. But the courts 
admit, that they have no means to enforce the maxim, that he 
who seeks equity must do equity ; and they cannot deal more 
than two interests in the same ^uit. It is the less necessary to 
dwell on the defects of thb system, as it rests on the extension 
of the ancient forms of action which the committee presume to 
be destined to great modification or to extinction. It will there- 
fore suflice to obsnrve, that the experience of Pennsylvania has 
clearly shown that equity cannot be abministered in courts of 
law without losing many of her most valuable qualities. 

The third and only remaining course is to treat the principles 
of law and equity as a single code, and to administer that code 
by means of a new procedure, taking from each of the existing 
rules of pleading and practice \yhatever specific merit they re- 
spectively possess. This has been the attempt of the State of 
New York. The new code of procedure of that State has shown 
the possibility of such a reform, and suggested hints from which 
the committee have no doubt that one unisorm system of plead- 
ing and practice may be framed for all cases at law and equity. 
It is, terefore, the unanimous opinion of the committee that, 
excepting the administration of tne estates of deccoscd persons, 
which they think, in accordance with the Report of a former 
committee, should be transferred to the Bankruptcy Courts; 
and excepting the Common Law jurisdiction of the Chancellor, 
and his lurisdiction as representative parens patriot, the whols 
jurisdiction of Law and Equity ought to be vested in the same 
court ; that the distinction between the two should be abolished, 
the equitable principle in cases of conflict replacing the legal ; 
and that this single code can and ought to be carried out under 
an uniform system of procedure. Tlie committee recommend 
to the Society the following resolutions : — 

Resolved, with reference to the separate jurisdiction of Law 
and Equity, as recognized in this country. 

1. That justice, whether it relate to matters of Legal or 
Equitable cognizance, may advantageously be administered by 
the same tribunal. 
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2. That, where the principles ef law conflict with those of 
Equity, the latter shall prevail, to the exclusion of the former. 

3. That all litigation, whether it relates to matters of legal 
or of equitable cognizance, may advantageously be subjected to 
the same form of procodure. 

4. That the rule of procedure be embodied in a code. 



NEW PUBLICATIONS. 

8ncppAmD*8 ToucHSTOxx, or Commox Ashitbaxcps ; or a plain aod finnOiar 
Treatise, opeQing the learning of the Common Awnraneea or Gonrejanea of 
the Kingdom. From the laat London Edition, including all the notes and 
aditional referenoes in the former aditiona and in the improred MS. Copy of 
Edward UUliard, Esq. Also, an enlargment of the text, to,, by the addition 
of TarioQs critieiBDia, distinctions, fto. Ac, and a ooploas index: by Richard 
Preston, Esq., of the Inner Table. To which hate been added the notes of 
Edward Gibson Athcriy, Esq., of linooln's Inn, Bairiater at Law. Vols. 1, 2. 
PhiUdelphia: T. t J. W. Johnson, Uw Book-seUars and Publishera, 1681. 

Sheppard's Tonchstone ever has formed, and for a long teriea of years will 
form, an essential part of erery well selected law library. For the aovndneaB 
of its propositions, its succint method, and its excellent arrangement, this book 
is not sorpassed by any work on the law. To tl)e period of its date, it was a 
complete summary of the existing law on the modes of assurance, and on va- 
rious subjects connected with titles.' It is impossible to read the work and not 
to trace the mind of a profound lawyer, possessing extenslTa knowledge founded 
on great experience. 

It is a work which does honor OTcn to the name of Doddridge now confessedly 
its author; though additions were made to the work bySheppard the first 
editor. 

This book was long neglected* The name of Sheppard had not any charms 
for the profession. It is erident howcTor, that the mosieminent lawyers posses- 
sed this work, and were sensible of its Talue. In erery one of the earlier editions, 
which has fallen under the notice of the present editor, the name of some emi- 
nent judge or distinguished lawyer is Inscribed. In two copies which he pos- 
sesses of the first edition, there are annotations, and proofs of the perserering 
industry of Faybian PhHlips, and of Sergeant HilL Tbat Chief Justice WiUea 
possessed this work, afid that he drew from it a large portion of the sources of 
his information, is evident See WiUes' Bep. p. 682. His commendation of 
the work in his elaborate judgment in the case of Roe v, Tranmer, 2 Willes E^. 
p. 18, brought the work into general notice, after it had, like the other works 
which bear the name of Sheppard been neglected or discarded. The favorable 
opinion expressed by Chief Justice Willes, led to five suooesrive editions, and 
they experienced extensile and rapid sales. Preston's Address. 
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Mr. HiUard euii^ed the Toucbfftone with variouB timoUtionB and iiuii«ci ouiv 
refVrenc<;9, auU coimectod the work with modern Uecisions; thus supj)lj'iitg the 
infurmutiou w Lie it theric decisions offered. 

Tiiis is the uioMt complete and carefully rerised edition oyer printed. It em- 
braces both Mr. rvcdiuu's notes and Mr. Atherley's note, two gentlenivtt Jury 
distinguished for their real property knowledge and black letter learning. As 
a book to bo cniefully studied by the student during his novitiate alter Lord 
Coke's incouiparable edition of Littleton's Tenures, Sheppard's Touchstone 
cannot be surpassed; it is more methodical than Coke; and less quaint and 
cuiious ; it is more modern and less embarrassed by distracting dib4Uiiiuns, 
and ubservatious uud qacries than Coke; its aspect is less grim and less i'crl>id- 
ding : it must be coniessed howeTer, that its learning, like Coke's, is sumetimcs 
intricate, difficult and exceeding subtle. It may nevertheless be, that a (art of 
both the pleasures and the profit in its perusal will arise from this very circum- 
stance ; and we are quite sure the student will have to comfort hiutselt witlt 
Lord Coke's *' Albeit the student shall not at any one da^ do wha he can, rvach 
to tiie full meaning of all that is here laid down, yet let him no way discourage 
himself but proceed ; for on seme other day in some other ph&ce his doubts 
will be probably removed." 



E5GLI8H RiPOBTS I!! Law axd Equitt: — Contalninipg Reports of Cases in the 
House of Lords, the Privy Council, the Courts of Equity, and Common Law ; 
and in the Admiralityand Ecclesiastical Courts, including all Cases in bank- 
ruptcy and Crown Cases reserved. Edited by Edmund H. Bennett and 
ChauQcy Smith, Esqrs., Counsellors at Law. Volume 5, Part L Cont^iiLing 
cases in the House of Lords, in all the Courts of Equity and Bankruptcy, and 
m the Court of Queen's Bench, during the year 185L Boston. Little k 
Brown. 185L 

This is one of the books that we always meet with pleasure. It is of equal 
importance and interest to the profession. Messrs. Little k Brown could not 
have performed a more acceptable labor than by bringing into our offices the 
Tery latest English cases at a price whkh places the book within the reach of 
every member of the Bar. The profession have long needed some publication 
at a moderate cost, which would give them late and important information a!« 
to the decisions in Westminster Hall : thia is now done. No one of these num- 
bers is without great interest ; each contains some important case or some new 
application of an established principle: each is full of learning of every day 
practical value: each contains the best thought, argument and judgment of the 
first Bench and Bar in the world. It does not seem to as that any such publi- 
cation can supercede the regular reports soch as the so called English Coiu:non 
Law Reports, which is a series of regularly reprinted authorised reporters. — 
This new series of Law and Equity Reports serves as a temporary resting place 
of the cases long before they can find their way regularly in the Reports. Its 
great value conbists in its publication so soon after the publication of the same 
report in England. Both sets are indispensable to the practisiDg lawyer. We 
understand the success of the book is complete. 
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[New PobliMtions, 

Thi Law or PuADnra aitd Etidbhci iw Citil Aonovf ; Arranged alpbabet- 
eell^r, with Prmetieal FomiB; mnd the Pleadings and Evidence to support 
them. Bj John Sincere Saunders, Esq., the second edition, by Robert Lush, 
Esq., Barrister at Law. Fifth American Edition, with references, by a mem- 
ber of the PhUadelphU Bar. Yols.ni, 2. Philadelphia: Robert H. SmaU, 
Liw Book-seller and Publsher, 1851. 

This is beyond question the book on pleading and exidence ; it is for the prac- 
ticing lawyer liur to be preferred to any other work, on the same subject now 
generally used. It is Tery complete : it is excellent in all its details : it is 
easily consulted by means of the machinery of a good alphabetical and verbal 
index, and is very late. When we turn back to ihe older editions of Saunders 
and compare eren the latest preceding American edition, wo are agUmisktd at 
the immense bulk the bocA: has attained, and we admire the courage of any 
editor who has dared attempt the task which Mr. Lush has not only attempted 
but most sucoessftilly accomplished. This American edition is a faithful re* 
print of the English Editor's labors, with the exception of tithes and stamps, 
which only add expense without adding Talue to a book designed to be used 
in this country. For the practising lawyer no work can be better and none more 
easily and comfortably consulted: it is a complete storehouse of learning care- 
fully arianged and well and minutely divided and subdivided catalogued and in- 
dexed ready for immediate use at a moment's notice. 



HxpoKTa of Casks Asgued and Dbtbemined in thb Ekoltsh Cousts or Chax- 
cbkt; With notes and references to English and Ameroian decisions. By 
£. Fitch Smith, Counsellor at Law. Vol. XXV, containing Hare's Chancery 
Reports, voL 8, 1843,-4,-6,-7,-8 Victoriae, New York. Banks Qould k 
Co., 144 Nassau street, Albany. Qould Banks & Co. 475, Broadway. 1851. 

We have already heretofore so frequently cbmmended this series as one of 
the most valuable series of the regular reports, that it seems only neeessary to 
announce its publication. The profession are well aware of the Talue of the 
work itself. This volume contains the third of Hare's Chancery Reporta. The 
^ographical and editorial execution are in the usual ezoeUent i^e of our 
friends, the editors and his publishers. 
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Circuit Court of the United States. 

For the DUtriet of Ma$9achtt$ett$. — November^ 1851. 

UNITED STATES v. BOBERT MORRIS. 

Under tb« Constitotioii of the United Stttet, Juries in criminal trials hxn 
not the right to decide any question of law. 

While one of the coansel for the defendant was addressing 
the jury, he stated the proposition, that, this being a criminal 
case, the jury were rightfully the judges of the law as well as 
the fact ; and if any of them conscientiously believed the act 
of 1850, commonly caUed the ^^ Fugitive Slave Act," to be 
unconstitutional, they were bound by their oaths to disregard 
any direction to the contrary which the Court might give them ; 
and he was about to address the jury in support of this asser* 
tion, when he was stopped by the Court, and informed that ho 
could not be permitted to argue this proposition to the jury ; 
that the Court would hear him, and if they should arrive at the 
Vol. XI.— no. 5. 
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opinion that the .proposition was true, the jury would be 80 in- 
formed by the Court ; and the counsel then addressed the Court 
in support of the position. 

The opinion of the Court thereon was delivered by Judge 
Curtis, as follows : 

The Constitution of the United States, article 8, section 2i 
provides that *^ the trial of all crimes, except in cases of im- 
peachment, shall be by jury." The counsel for the defendant 
maintains that, in every such trial of i 
judges of the law as well as of the ft 
only d>e power, but the right, to deci 
the court may sive its opinion to the j 
ter of law involved in the issue, yet t 
allow to that opinion only just such W' 
it deserves ; that if it does not agree v 
they are bound to disresard it, tne r( 
rightly all questions, both of law and 1 
eral issue, resting upon them under the sanction of their oaths. 

This is an important question, and it has been pressed upon 
the attention of the Court with ffreat earnestness, aud much 
power of language, by one of the defendant's counsel. I have 
no right to avoid a decision of it. I certainly should have pre- 
ferred to^have a question of so much importance, respecting 
which so deep an interest is felt, such strong convictions enter- 
tained, and, I may add, respecting which there has not been an 
entire uniformity of opinion, ^o to the highest tribunal for a 
decision ; but it is not practicable in this case. I proceed, 
therefore, to state the opinion which I hold concerning it. The 
true question is, what is meant by that clause of the constitu- 
tion, "the trial of crimes shall be by jury ?" 

Assuming, what no one will controvert, that the tribunals for 
the trial of crimes were intended to be constituted, as all com- 
mon law tribunals in which trial by jury was practised were 
constituted, having one or more judges, who were to preside at 
the trials and form one part of the tribunal, and a jury of 
twelve men, who were to form the other part, and that one or 
the other must authoritatively and finally determine the law, 
was it the meaning of the constitution that to the jury and not 
to the judge this power should be entrusted ? 

There is no sounder rule than that which requires us to look 
at the whole of an instrument before we determine a question 
of construction of any particular part ; and this rule is of the 
utmost importance when applied to an instrument the object of 
whidi was to create a j^ovemment for a great country, working 
harmoniously and efiEiciently through its several executive, legia* 
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lative and judicial departments. It is needful, therefore, be- 
fore determining this question upon a critical examination of 
the particular phrase in question, to examine some other provi* 
sious of the constitution which are parts of the same great whole 
to which the clause in question belongs. We find in article vi. : 
^* This constitution, and the laws of the United States which 
shall be made in pursuance thereof, and all treaties made or 
which shall be made under the authority of the United States, 
shall be the supreme law of the land." Nothing can be clearer 
than the intention to have the constitution, laws, and treaties 
of the United States in equal force thronghout every part of 
the territory of the United States, alike in all places and at all 
times. To secure this necessary end a judicial department was 
created, whsse officers were to be appointed by the President, 
paid from the national treasury, responsible through the House 
of Representatives to the Senate of the United States, and so 
organized by means of the Supreme Court established by the 
constitution, and such inferior courts as Congress might estab- 
lish, as to secure a uniform and consistent interpretation of the 
laws, and an unvarying enforcement of them according to their 
just meaning and effect. That whatever was done by the Gov- 
ernment of the United States should be by standing laws, oper- 
ating equally in all parts of the country, binding on all citizens 
alike, and bmding to the same extent and with precisely the 
same effect on aU, was undoubtedly intended by the constitu- 
tion ; and any construction of a particular clause of the consti- 
tution which would tend to defeat this essential end is, to say 
the least, open to very serious objection. 

It seems to me that what is contended for by the defendant's 
counsel would have something more than a mere tendency of 
this kind. The FederalUty in discussing the judicial power, 
remarks: ^^ Thirteen independent courts of final jurisdiction 
over the same causes, arising upon the same laws, is a hydra in 
Government, from which nothing but contradiction and confu- 
sion can proceed." But what is here insisted on is that every 
jury empannelled in every court of the United States is the 
rightful and final judffe of the existence, construction, and ef- 
fect of every law which may be material in the trial of any 
criminal case ; and not only this, but that every such jury may 
and if it does its dufy must, decide finally, and without any 
possibility of a revision, upon the constitutional power of Con- 
gress to enact any statute of the United States whidh, on such 
a trial, may be brought in question. So that we should have 
not thirteen, but an innumerable number of courts having final 
jurisdiction over the same causes arising under the same laws, 

*FwlendistKo.80. 
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and these oonrti chosen by bt unong ns, and selected by the 
marshal elsewhere oat of the bodj of the people, with no refer- 
ence to their qnaUfications, to decide questions of law ; not al- 
lowed to give any reasons for their decisions, as wiU foe pre- 
sendy diown ; not sworn to decide the law, nor eren to support 
the constitution of the Cnited States, and yet possessing com- 
plete MtUiority to determine that an act passed b;^ the legiflla- 
tire department, with all the forms of legudataon, is inoperatiye 
and invalid. The practical consequences of such a state of 
thinffs are too serious to be liffhdy encountered, and in my 
opimon the constitution did not design to create or recognise 
any such power by the clause in question. 

Some light as to its meaning may be derir^d from other pro- 
risions in the same instrument. The sixth article, after declar- 
ing that the constitution, laws, and treaties of the United States 
shall be the supreme law of the land, proceeds, *< and the Judge 
in erery State shall be bound thereby." 

But was it not intended that the constitution, laws, and trea- 
ties of the United States should be the supreme law in criminal 
as well as in etvU cases T K a State law should make it penal 
for an officer of the United States to do what an act of Congress 
commands him to do, was not the latter to be supreme over the 
former? And if so, and in such cases juries finally and right- 
fully deten^ine the law, and the constitution so means when it 
speaks of a trial by jury, why was this command laid on the 
lu^U^ alone, who are thus mere advisers of the jury, and may 
be bound to give sound advice, but have no real power in the 
matter?* 

It was apparently the intention of the constitution that all 

Crsons engaged in making, expoundmg, and executing the 
ITS, not only of the United States, but of the several States, 
should be bound by oath or affirmation to support the constitu- 
tion of the United States. But no such oath or affirmation is 
required of jurors, to whom it is alleged the constitution confides 
the power of expounding that instrument, and not only con- 
strmngbut holding invalid any law which may come in question 
on a criminal triu. 

This may all be true, but strong reasons should be shown be. 
fore it can be admitted. 

I have considered with much care the reasons assigned and 
the authorities cited by the defendant's counsel, and liave ex- 
amined others which he did not cite ; and the rmlt is, that his 
n'tion, both upon authority and reason, is not tenable. I will 
state what is my own view of the riehtfid powers and du- 
ties of the jury and the court in crimind cases, and then see 
how &r they are in conformity with the authorities and consis* 
tent with what is admitted by all to be settled law. 
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In my opinion, then, it is the duty of the court to decide 
every question of law which arises in a criminal trial. If the 
question touches any matter affecting the course of the trial, 
such as the competency of a witness, the admissibility of evi- 
dence, and the like, the jury receive no direction concerning it ; 
it affects the materials out of which they are to form their ver- 
dict, but they have no more concern with it than they would 
have had if the question had arisen in some other trial. If the 
question of law enters into the issue, and forms part of it, the 
jury are to be told what the law is, and they are bound to con- 
sider that they are told truly; that law they are to apply to the 
facts OS they find them, and, thus passing both on the law and 
the fact, they, from both, frame their general verdict of guilty 
or not guilty. 

Such is my view of the respective daties of the different parts 
of this tribunal in the trial of criminal cases, and I have not 
found a single decision of any court in England, prior to the 
formation of the constitution, which conflicts with it. It was 
suggested at the bar that Chief Justice Yaugbn's opinion in 
Busheirs case, 6 State Trials 999, was in support of the right 
of juries to determine the law in a criminal case; but it will be 
found that he confines himself to a narrow, though, for the case, 
a conclusive line of argument, that the general issue, embracing 
facts as well as law, it can never be proved that the jury be- 
lieved the testimony on which the fact depended, and in refer- 
ence to which the direction was ^iven, and so they cannot be 
guilty of any legal misdemeanor m returning a verdict, though 
apparently against the direction of the court in matter of law. 

Considering the intense interest excited, the talent and learn- 
ing employed, and consequently the careful researches made, in 
England, near the close of the last century, when the law of 
libel was under discussion in the courts and in Parliament, it 
cannot be doubted that if any decision, having the least weight 
could have been produced in sapport of this general proposi- 
tion, that juries are judges of the law in criminal cases, it would 
then have been brought forward. I am not aware that any 
such was produced. And the decision of the King's Bench in 
Rex vs. the Dean of St. Asaph, 3 T. R. 428, and the answers 
of the twelve judges to the questions propounded by the House 
of Lords, assume as a necessary postulate what Lord Mansfield 
so clearly declares in terms, that by the law of England juries 
cannot rightfully decide a question of law. Passing over what 
was asserted, by ardent partisans and eloquent counsel, it will 
be found that the great contest concerning what is known in 
history as Mr. Fox's Libel Bill was carried on upon quite a dif- 
ferent ground by its leading friends — a ground which, while it 
admits that the jury are not to decide the law, denies that the 
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libeUoiis intent is matter of law, and aseerts that it is 00 mixed 
with the fiMt that under the general iaroe it is for the jury to 
find it as a fact.* Snoh I understand to be the effect of that 
infamous declaratory law. (St. 82, Geo. 8, c 60.) The de- 
fendant's counsel argued that this law had declared that on 
trials for libel the juir should be allowed to pass on law and 
factiy a$.im other erimmal coses. But this is clearly erroneous. 
Lanrnage (Mmewhat like this oocurs in the statute, but in quite 
a different connexion, and, as I think, with just the opposite 
meaning. 

*^ The court or judge before whom sudi indictment or infor- 
mation shall be tried, shall, according to their or his discretion, 
giTe their or his cpinion aiid direeHam to the jury, on the mat- 
ter in issue between the King and the defendant, m like man' 
ner a$ m ether eriminal ea$e$." 

This seems to me to carry the clearest implication that in 
this and all other criminal cases the jury may be directed by 
ihe judge ; and that while the object of the statute was to de- 
clare tlutt there was other matter of fact besides publication 
and the innuendoes to be decided by the jury, it was not intend- 
ed to interfere with the proper proyince of the judj^e to decide 
all matters of law. That this is the received opinion in Eng- 
land, and that the general rule declared in Rex ys. Dean df St. 
Aftaph, the iuries cannot rightfully decide the law in criminal 
cases,. is stiU the law of England, may be seen by reference to 
the 9pinions of Parke B., in Parmiter ys. Oopeland, 6 M. & W. 
106, and of Best, C. J. in Levi ys. Milne, 4 Bing, B. 195. 

I conclude, then, that when the constitution of the U. States 
was formed it was a settled rule of the common law that in 
criminal as well as in ciyil cases the court decided the law and 
the jury the facts, and it cannot be doubted that this must have 
an important effect in determining^ what is meant by the con- 
stitution when it adopts a trial by jury. 

It is argued, howeYcr, that in passing the sedition law, St. 
1798, c. 74, 8. 8, Congress expressly provided that the jury 
should have the right to determme the law and the fact imder 
the direction of the court, as in other cases, and that this shows 
that in other cases juries may decide the law, contrary to the 
direction of the court. 

I draw from this the opposite inference ; for where was the 
necessity of this provision, if by force of the constitution juries 
as such nave both power and the right to determine all ques- 
tions in criminal cases ? And why are they to be directed by the 
court? In Montgomery vs. The State, 11 Ohio R. 427, the Su- 

*Aimiua Register, toL 84, p. 170, 29 par. ffis. Debates in the Lards, and 
partienlariy L. Camden's speeches. 
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preme Court of Ohio, in discossing the question whether juries 
are judges of the law, refer to an article in the Bill of Rights 
of that State, which is in the same words as this section of the 
sedition act, and the opinion of the court then proceeds : ^^ It 
would seem from this that the framers of our Bill of Rights did 
not imagine that juries were rightfully judges of law and fact 
in criminal cases, independently of the direction of courts.— 
Their right to judge of the law is a right to be exercised only 
under the direction of the court ; and if they go aside from that 
direction and determine the law incorrectly, they depart from 
their dut^ and commit a public wrong ; and this in criminal as 
well as civil cases/' 

There is, however, another act of Congress which has a most 
impottant bearing on this question. The act of the 29th of 
April, 1802, in section 6th, after enacting in the case of a di- 
vision of opinion between the Judges of the Circuit Court on 
any question, such question may be certified to the Supreme 
Court, proceeds: *^ And shall by the said court be finally deci- 
ded ; and the decision of the Supreme Court and the order in 
the premises shall be remitted to the Circuit Court, and be there 
entered of record and have effect according to the tenure of 
such judgment and order." The residue of this section provides 
that criminals as well as cases are embraced in it, and under it 
many questions arising in criminal cases have been certified to 
and decided by the Supreme Court, and persons have been ex- 
ecuted by reason of such decisions. 

Now can it be that, after a qusstion arising in a criminal 
trial has been certified to the Supreme Court, and there, in the 
language of this act, finally decided, and their order remitted 
here, and entered of record, when the trial comes on the jury 
may righifully revise and reverse this final decision? Suppose, 
in the course of this trial, the judges had divided in opinion 
upon the question of the constitutionality of the act of 1850, 
and that, after a final decision thereon by the Supreme Court 
and the receipt of its mandate here, the trial should come on 
before a jury, does the constitution of the United States, which 
established that Supreme Court, intend that a jury may, as 
matter of right, revise and reverse that decision ? And if not, 
what becomes of this supposed right ? Are the decisions of the 
Supreme Court binding on juries, and not the decisions of in- 
ferior courts? This wUl hardly be pretended; and, if it were, 
how b it to be determined whether the Supreme Court has or 
has not, in some former case, in effect settled a particular ques- 
tion of law? In my judgment, this act of Congress b in accord- 
ance with the constitution, and designed to effect one of its im- 
portant and even necessary objects, a uniform exposition and 
interpretation of the law of the United States, by providing 
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means for a final decision of any qaestion of law — ^final as re- 
spects erery tribunal and every part of any tribunal in tke 
countnr; and, if so, it is not only wholly inconsistent with tiic 
alleged power of juries to the extent of all questions so decided 
but it tends strongly to prove that no such right 'as is claimed 
does or can exist. 

An examination of the judicial decisions of courts of the Uni- 
ted States since the organization of the eovemment will, as I 
think, show that the weight of authority is against the position 
taken by the defendant's counsel. 

The earliest case is 8 Didlas, R. 4. Chief Jnstice Jay is 
there reported to have said to a jury that on questions of fact 
it is the province of the jury, on (questions of law it is the pro- 
vince of the court to decide, and m the very next sentence he 
informs them they have the right to take upon themselves to 
determine the law as well as the fact, and he concludes with 
th^ statement that both law and fact are lawfully within their 
power of decision. 

I cannot help feeling much doubt respecting thp accuracy of 
this report, not only because the different parts of the charge 
are in conflict with each other, but because I can scarcely be- 
lieve that the Chief Justice held the opinion that in civil cases 
and this was a civil case, the jury had the right to decide the 
law. Lideed, the whole case is an anomaly. It purports to be 
a tria^by jury in the Supreme Court of the United States of 
certain issues out of chancery, and the Chief Justice begins by 
telling the jury that the facts are all agreed, and the only ques- 
tion is a matter of law. and upon that the whole court were 
agreed. If it be correctly reported, I can only say it is not ac- 
cordance with the views of any other court, so far as I know, 
in this country or in England, and is certainly not in accord- 
ance with the course of the Supreme Court for many years. 

In the United States vs. Wilson et al., Bald. R. 78, which 
was an indictment for robbing the mail, the court instructed 
the jury explicitly that they had a right to judge of the law and 
decide contrary to the opinion of the court ; but in the Unite<l 
States vs. Shine, Bald. R. 510, which was an indictment for 

Sassing a counterfeit note of the bank of the United States, the 
efendant's counsel having insisted to the jury that the bank 
was unconstitutional, the court with equal explicitncss told the 
jury they had no right to judge of the constitutionality of an 
act of Congress, and in the strongest terms declared that the 
exercise of such a power would leave us without a constitution 
or laws. With great respect for both these able decisions, I 
cannot but think that the criticism of Judge Conkling, [Conk, 
p. 426] is just, when he confesses his inability to discover any 
difference m principle between these two cases, with respect to 
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the rights of juries to decide the law in criminal cases ; and, i 
so, the latter opinion of that court was entirely adverse to the 
right claimed. 

It has been suggested that the articles of impeachment of 
Judge Chase, andthe line of defence adopted by his counsel, 
has a tendency to support the views of the defendant's counsel. 
The first article of impeachment docs speak of the undoubted 
right of juries to judge of the law in criminal cases ; but I can 
allow no other force to this than that it proves that a majority 
of the then House of Representatives thought it fit ts make that 
allegation in that proceeaing. And althougn the counsel of the 
accused rested the defence of their client against this charge 
mainly on a denial of the facts, yet in the argument of Mr. 
Martin will be found a statement of his opinion on this ques- 
tion, and an argument in support of it, which is marked with 
that ability for which he was so highly distinguished, and v>hich 
leaves no ground for the assertion that the right in question 
was conceded by him.* 

In United States vs. Battiste, 2 Sumner 240, Mr. Justice 
Story pronounced an opinion on this question during the trial 
of a capital indictment. He denied that this right existed, and 
cave reasons for the denial of exceeding weight and force. This 
decision was published more than sixteen years ago. It has 
been before the profession and within the knowledge of Con- 
gress. An act of ten lines would at any time have changed 
the rule which he laid down. No such act has been passed. 

If we look to the decisions of the courts of the States, I 
think we shall find their weight in the same scale. 

The earliest case is People ^'s. Croswell, 3 John, Cas. 337. 
The question was as to the right of the jury to pass on and de- 
cide the intent under an indictment for a libel. The court were 
equally divided. As has already been suggested, this is by no 
moans the question raised here, and that by the law of the State 
of New York at this day the jury are not judges of the law in 
the sense now contended for, 1 infer from the opinion of Judge 
Barculo, in People vs. Price, 1 Barb. S. C. R. 56G ; for in the 
trial of an indictment for murder he told the jury that it was 
their duty to receive the law from the court and conform their 
decision to such instructions ; and under this ruling the prison- 
er was convicted and executed. 

Tiiis question has been very carefully considered, and elabo- 
rate and extremely able opinions upon it delivered by the high- 
est courts in Indiana, New Hampshire, and Massachusctts-t 

♦Cljase's trial, p. 182. 

fTownMcnrl vg. The State, 2 Blackf. [Ind.] R. 152. 
Pierce vs. The State, Vi N. II. R., 53»i. 
Commonwealth vs. Porter, 10 Met, 11, 2C3. 
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The reasoning of these opinions, so far as it is applicable to. the 
question before me, has mj entire assent. The qaestion is not 
necessarily the same in the oonrts of the several States and of 
the United States, though many of the elements which enter 
into it are alike in all courts of common law, not bound by 
some statute or constitutional provision, and my judgment has 
been much influenced by these opinions. 

It remains for me to notice briefly some of the arguments 
which are relied on bv the defendant's counsel in support of his 
position. It is said that, in rendering a general verdict of guQ- 
iy or not guilty, the ^ury have the power to pass, and do in 
fact pass, on every thing which enters into the crime. This is 
true ; but it is just as true of a general verdict in trover or tres- 
pass ; and yet I suppose the ri^t of the iury to decide the law 
in those cases is not claimed. The jury have the power to go 
oontrarr to the law as decided by the court, but that the power 
is hot the right is plain, when we consider that the^ have also 
the like power to go contrary to the evidence, which they are 
sworn not to do. 

It is supposed that the old common law form of the oath of 
jurors in criminal cases indicates that they are not bound to 
take the law from the court. It does not so strike my mind.— 
They are sworn to decide according to the evidence. This must 
mean that they are to decide the facts according to the evi- 
dence. But if they may also decide the law, they are wholly 
unsworn as to that, and act under no obligation of an oath at 
ell in making such decisions.- Ajpassaffe in Littleton's Tenures, 
Lib. 8. s. 8G8, and the statute Westminster, 2, c. 80, 18 Ed. I. 
and the Commentary of Coke thereon, relating to an Assize, 2 
Inst. 425, have been referred to as throwing light on this in- 
quiry ; but it seems to me enough to say tbit the assise was 
not a jury — that an assize was not a criminal case, but an ac- 
tion between party and party, and that if the statute intended 
to confer on tne assize the ri^ht as well the power to decide the 
law, it was a strange provision, which subjected them to pun- 
ishment, if they decide the law wrong ; for it would seem that 
what was right or what was wrong must be determined by the 
tribunal having the rightful power to determine it, which is sup- 
posed to be the assize itself. "*" 

That it has been a familiar saying among the profession in 
this country, and an opinion entertained by highly respectable 
Judges, that the jurr are judges of the law as well as of the 
facts, I have no doubt. In some sense I believe it to be true, 
for they are the sole judges of the application of the law to the 

«For some able cnticiem on this statute, see the q)inioii of Qiloliristy J., ia 
.U . B. 542,WorUiiiigton on Juries, 72, 94. 
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particular case. In this sense, theirs is the duty to pass on the 
law, a most important ud often difficult doty, which, when dis- 
charged, makes the difference between a general and special 
rerdict, which, although they may return, inej are not bound 
to return. They are a co-ordinate branch of the tribunal, bar- 
ing their apja^opriate powers, and rights, and duties, with the 
proper discharge and exercise of which no court can, without 
usurpation, interpose; but it is not their province to decide any 
question of law in criminal any more than civil cases, and if 
they should intentionally fail to apply to the case the law given 
to them by the court, it would be, in my opinion, as much a vi- 
olation of duty as if they were knowingly to return a verdict 
contrary to the evidence. 

A strong appeal has been made to the court by one of the 
defendanVs counsel, upon the ground that the exercise of this 
power by juries is important to the preservation of the rights 
and liberties of the citizen. If I thought so, I should pause 
long before I denied its existence. But a good deal of reflec- 
tion has convinced me that the argument drawn from this quar- 
ter b really the other way. As long as the Judges of the U. 
States are obliged to express their opinions publicly, to give 
their reasons for them when called upon in the usual mode, and 
to stand responsible for them, not only to public opinion, but to 
a court of impeachment, I can apprehend very little danger of 
the laws being wrested to purposes of injustice. But, on the 
other hand, 1 do consider that this power and corresponding 
dutv of the court authoritatively to declare the law is one of the 
highest safeguards of the citizen. The final cause, indeed the 
sole end of courts of justice, is to enforce the laws uniformly 
and impartially, without respect of persons, or times, or the 
opinions of men. To enforce popular laws, to apply the laws 
to unpopular causes, is easy. When an unpopular cause is a 
just cause — when a law, unpopular in some locality, is to be en- 
forced there — then comes the strain upon the administration of 
justice ; and few unprejudiced men will hesitate as to where 
that strain would be most firmly borne. 

I have entered thus at large into this important question, 
with unaffected reluctance. Having been directly and strongly 
appealed to, and finding that no Judge of any Court of the 
United States had in any published opinion examined it upon 
snch grounds that I could feel I had a right to repose on his 
decision, I knew not how to avoid the duty which was thus 
thrown upon me. My firm conviction is, that under the Con- 
stitution of the United States, juries in criminal trials have not 
the right to decide any question of law, and that, if they ren- 
der a general verdict, their duty and their oath require them 
to apply to the facts, as they may find them, the law given to 
them by the Court. 
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Supreme Coort of Penn'a. — Eastern District. 

Appeal from Nin Friui. — In Equity. 

THE MAYOR, ALDERMEN AND CITIEENS OF PHILADELPHIA, «. HEN- 
RY PAUL BECK Mid CHARLES FREDERICK BECK. 

Under the 22ds«rtioii of tkeUte Mr. Otefd't Will, the tMtatordid BOiis- 
teod that the ineome of the PanA tkeroon montionod ihould bo sppUod to tho 
expensea of deaning Uio dooks on tko DoUwnre front of the oitj. 

This expenie it a burthen iHiieh the ownen of the whanret most themaelTes 



The opinion of the Court was delirered hy LbwiS) J. 

The <)ue8tion for decision in this case is whether any part of 
the income of the fond of $500,000 ^ven to the city authori- 
ties in trust for the objects specified m the 22d section of the 
Will of the late Stephen Girard, can be rightfully applied to 
the expenses of cleaning the docks on the jDelaware front of 
the city. 

The three objects of the testator's bounty, enumerated in the 
22d section, are : 1st. The laying out of Delaware Avenue ; 
2d. The removal of all wooden buildings within the cily ; and 
8d. The widening of Water street. Each of these was directed 
to be accomplished in the order in which they are named. 

The first object to which the income of the fund i^ directed 
to be applied, is the laving out, regulating, curbing, lighting 
and paving a street on the east part of the city of Philadelphia^ 
to be called Delaware Avenue. In order that this object might 
be accomplished, it was necessary that the city authorities should 
acquire powers from the Legisliftture and rights from individuals 
to enable them to remove, or pull down all the buildings, fences 
and obstructions which might be in the way ; to prohibit all 
buildings, fences or erections of anv kind to the eastward of 
the Avenue, and to fill up die head* of such of the docks as 
might not afford sufficient room for the street to be laid out. — 
As the proposed improvement facilitated access to the wharves 
and docks, and greatly increased the commercial advantages of 
that part of the city, it was reasonable in itself, and necessary to 
the full enjoyment of those advantages, that the individuals who 
would derive the greatest benefit from the improvement, and 
who were bound to keejp the docks and wharves in proper con- 
dition for their appropriate uses, should be compelled to fulfil 
their obligations m that respect. And the confidence which the 
testator reposed in the authorities of the city, as shown through- 
out his will, sufficiently indicates the reason for his desire that 
those authorities should be clothed by the Legislature with the 
necessary power to enforce these obligations. We think that 
it was not the intention of the testator to appropriate any part 
of the fund to defray the expense of cleaning the docks. On 
the contrary, we think it sufficiently manifest that his intention 
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was to compel the owners of the wharves to perform this 
duty, al well as to keep their whanres in order, and to re- 
move the platforms projecting therefrom over the river sup- 
ported by piles. This most of course be understood dis- 
tributiyely according to the existing liabilities of the parties, 
each wharf owner to keep his own wharf in order, to re- 
move the platforms projecting^ therefrom, and to defray the 
expenses of cleaning the adjoining ^dock in proportion to the 
number of feet of his lot or landmg adjoining on each side of 
the dock. This duty was imposed upon the owners of wharves 
by the laws of 1698 and 1700 ; and the act of 1803 made 
it the duty of the Master Warden to superintend the 
execution of these laws. Although the drainage of the city 
may largely contribute to the silting of the docks, it must be 
remembered that this drainage is but the natural discharge of 
deposits which but for the oUtructions created by the wharves 
would find their way without impediment, to their appropriate 
receptacle, the Ocean. And the increase in quantity arising 
from the business at the wharves and the drainage of a large 
and populous city, is but the result of that commerce which 
gives to the wharves their chief value. It is therefore a prin- 
ciple of obvious justice, that those who receive the profits of 
these structures, erected upon the public domain, should bear the 
charge of keeping them in suitable condition for the uses for 
which they were constructed. It is to be presumed that the 
testator was perfectly aware of this just and legal liability of 
the owners of wharves, and we see no sufficient indication in his 
will of an intention to take the burthen from the shoulders of 
those who were so justly bound to bear it, and thus to apply to 
private advantage a fund which could be more usefully employ- 
ed in promoting objects of general utility. 
The objection, that this construction imposes upon the owners of 
wharves, '^ a joint obligation to clean all the docks, and thus 
conveys a meaning that is extravagant," is nothing more than 
an endeavor to support one misconstruction of the will by an- 
other, quite as far from the true intention of the testator as the 
first. It rests upon a verbal criticism certainly not entitled to 
controlling influence in the construction of instrumonis sunposed 
to be frequently prepared in the hour of extremity, vrivhout the 
assistance of professional advice. It is certainly troc tkat there 
is a looseness of expression in the instrument Leforo us ; but 
this only demands, with more urgency, that tl.o. general intent 
shall overbear small objections of expression and punctuation. — 
There is as much propriety in understanding the testator to 
•peak distributivel V in reference to the docks and platforms, as 
in regard to the wharves. 
The wharf, the dock, and the platform, are so connected with 
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each other^ in their cpnstniotioii and in their uses, that they 
may be regarded, for many purposes, as identical. The dock 
is useless without the whan; the latter is of no yalue inde- 
pendent of the dock; the platform is but an extension 
of the wharf; and the owner of the wharf receives the profits 
of the whole. Vflij then should the charges of keeping the 
whole of this structure in proper condition for its uses be divi- 
ded T Why should a stranger assume the duty of keeping the 
^bcks in order, while the owner, who receives all the profits of 
the dock and the wharf, is only required to keep the wharf in 
order ? An uneauivocal declaration of. such intention would, of 
bourse, be regarded and enforced ; but, in our opinion, no jsuch 
intention is expressed. 

The direction to apply the income of the fund to three ob- 

i*ects, in the order in wmch ihej are specified, excluding the two 
ast from any participation untd the nrst shall be accomplished, 
indicates that the first, in the view of the testator, was one 
which would be accomplished within some determinate period ; 
but according to the construction claimed by the appellees, the 
fund must be applied to a charge of perpetual obligation — ^to an 
object which never can be accomplished so long as the rains 
descends and the streams pursue their courses to the ocean. 

There is nothing in the 28d section of the will to change the 
legitimate and independent construction of the 22d ;' taking bot& 
together, ]re see that although the testator denred the city au- 
thorities to obtain power to enforce the liabilities of the owners 
of wharves, yet he did not consider that an object of sufficient 
importance to make it one of the conditions of his legacy of 
$800,000 to the State. He intended to specify among those 
conditions, only such laws as were ^^ necessary to carry into 
effect the several improvements designated in the section im- 
mediately preceding. ' An act to audioriae the city corpora- 
iion to compel the owners of wharves to keep their docxs in 
order and to remove their platforms, was not m that category ; 
and of course was not named as one of the conditions of the leg- 
acy to the State. 

The act of 1832, in complying not only with the condition 
tipon which the legacy was given, but with the wishes of the 
testator as expresodl in the z2A section, may be reffarded as 
the enlightened judgment of a co-ordinate branch of the ^v- 
emment, in the exercise of its legitimate functions of legisla- 
tion, in favor of the construction now given to the will by thie 
court. This construction is in accor£nce with the justice of 
the case ; and by preventing the application of the fund to ob^ 
Jects of private advantage which may be otherwise attained, and 
securing it to those of public and general benefit, we are carry- 
ins oat what was manifestly the great purposes of the testator. 

Itmacf not be necessary, at present to express an opinion 
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respecting the disposit'on of the fund, after the three object* 
enumerated in the 22d section shall have been accomplished ; 
but it would certainly bo well for those entrusted with its man- 
agement, to pause before they apply it to purposes which the 
testator intended to accomplish by enforcing the obligations of 
the wharf owners, and thusprevent its application to the "/wr- 
ther improvement of the Eastern front of the city." If the 
intention of the testator was to secure one beneficial object by 
compelling the performance of individual duties, and others by 
the application of his own funds, the discretion of the trustees 
must be controlled by that intention. 

The decree at Nisi Prius is reversed ; and it is ordered and 
decreed that the Bill be dismissed at the costs of the appellees. 

For Appellants, WilliaiM and Obmted. 

For Appellees, McMurtree and Palch. 



Court of Common Pleas. — Philadelphia County. 

[Before Judges Kiaa and Campbell. — Saturdaj, Not. 15, 1851 ] 
MOYAMENSINO «. SUUDERT, owner, &c. 

A judicial sale extinguishes ft municipal lien ondthemnnicipal claim after such 
saIc is continued only against the purchase money ; and this principle is nut 
affected by the sixth section of the Act of March 1 1, 184C. 

A muuicipal claim enforced by execution occupies the position of any otherlicn. 

This was a rule to show cause why the levari facias should 
not be set aside. The plaintiff obtained judgment for (12,84, 
for paving against the lot of ground described in the writ, and 
issued a levari facias to March term, l<Sol, under which tlic 
said lot was sold at Sheriff's sale, on the 5th of May, 1851, 
to N. W. White, for (75, and he received the Sheriff's dee<l 
for the same. The money was distributed by the Sheriff, who 
paid plaintiff (22,07 for costs on the writ, (25 were reserved 
as Sheriff's cost, and the balance was paid for registered taxes. 

Plaintiff after so selling said lot, under their original levari 
facias, issued an alias levari facias to sell the same lot a second 
time. 

The opinion of the Court was delivered by King, P. J. — 
That judicial sale extinguished a municipal lien on land on 
which it was charged, *and that the claim of the municipality 
after such a sale, continued only against the purchase money, 
in common with other lien creditors, was long a settled princi- 
ple. But by the 6th section of the act of 11th of March, 184G. 
It was declared that ^Hhe lien of such claims shall not be divest- 
ed by any judicial sale, as respects so much thereof as the pro- 
ceeds of such sale may be insufficient to discharge and pay.'' 



Digitized by 



Google 



256 AMERICAN LAW JOURNAL. 

[MoyMneniing «. Shnbert] 

Bat is It necessarOj to be so Jtaken, and does it not, like all 
other statutory enactments, admit of an equitable construction? 
— ^which, while it leaves unaffected the remedy intended to be 
given by the law, prevents that remedy from being inequitably 
applied. The evil intended to be correeted by the law, arose 
from judicial sales taking place, of which corporations having 
liens had no actual notice; and who thus found themselves de* 
prived of their security, by proceedings in which they had no 
acutal participation. This, indeed, may occur with any judg- 
ment which is a lien on land. But private vigilance generally 
•erves to prevent any ve^ry serious restilts from such a cause. 
In the case of the public it is verr different ; and hence arose 
the act of 1846 which was intended to protect municipal liens 
from being divested by judicial sales, of whidi. the municipality 
had no cognisance, and in which it had no real participatioii. 

But in a case like the pfesent, in which the corporation is the 
actual plaintiff issuing the execution process under which the 
land is sold, execution process founded on the lien itself, the mi£- 
cfaief proposed manifestly to be remedied by the law does not 
exist. The purchaser under such process is in substance and 
effect a purchaser from the corporation itself; and can it be 
that such a purchaser is to be disturbed in the enjoyment of 
the land he haapaid for, by the very party who is substantially 
his vendor ?^ When the corporation, mstead of resting on the 
security of ^its lien, as one which could not be extinguished, 
otherwise than bv actual payment, thinks fit to assume an ac- 
tive attitude, and to enforce its present payment by execution 
process, it occupies only the position of any other lien creditor^ 
If it had been tne intention of the Legblature that the lien of 
a corporation claim on land, should not be extinguished under 
any circumstances short of actual payment in mil, even on a 
judicial sale under its own process, it would have been easy to 
say so. A purchaser under such a sale would then have been 
admonished that he took the land charged with the incumber- 
anoe, if the purchase money paid by him proved inadequate to 
extinguish it This ho certainly does do, when the land is sold 
under other process than that of the corporation itself. But 
further than this the legislature never could have intended to 
go. The first principles of justice interdict a man from im- 
peachment or disturbing the title and enjoyment of land derived 
from himself. And such a construction should certainly be 
given to this act, as while it carries into effect its legitimate 
objects, makes its administration harmonize with the dictates of 
natural equity and right reason. 

In my opinion the plaintiff's lien was extinguished by the 
first sale, made under tneir own process, and that consequently 
Hie motion to quash these proceedings must prevail. 
Bule absolute. 
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District Court of the United States. 

Charge of Judge Conkldtg U the Qrand Jurtfj delivered at 
Buffalo, N. T.J Tueedaj/, Nov. lltA, 1851. 

Gentlemen of the Qrand Jury : — ^Tou are aware, gentl^nen, 
that the people of the United States have seen fit volontarily 
to subject themselves to two distinct systems of civil governmeiU . 
—each having its Legislative, Executive and Judicial Depart- 
ments, and each, within its own proper sphere, acting inde* 
pendentlj of the other. The powers of each of these govern- 
ments respectively, are exercised by agents chosen for that 
purpose, directly or indirectly, by the people; and while every 
citizen is entitled to the protection of each, all are bound, also, 
to yield obedience to both. Tou of course understand me, 
gentlemen, as referring to the National and State Governments; 
between which, by written organic la^vs denominated Constitu- 
tions, the whole political power which the American people have 
' seen fit to delegate, has been distributed. The national gov- 
ernment is one of specific powers expressly enumerated in the 
constitution of the United States. The^ are limited to certain 
specified subjects, few in number, in which the whole American 
people have a common interest, and which require one uniform 
rule of action. Thus, for example, it is declared by the consti- 
tution that the Congress shall have power to regulate, not the 
internal commerce of a State, but commerce with foreign na- 
tions and among the several States, and with the Lidian tribes; 
to establish a uniform rule of naturalization, and uniform laws 
on the subject of bankruptcies, throughout the United States ; 
to coin money, regulate the value thereof and of foreign coin, 
and to fix the standard of weights and measures ; to establish 
post-offices and post-roads ; to declare war; to raise and support 
armies ; and to provide and maintain a navy. 

With the exception of the comparatively very limited, but 
vastly important authority thus expressly delegated to the gen- 
eral government, the immense and unde&ied residue of political 
power belongs to the State Governments, or to the people. 

For obvious reasons, the power of penal le^lation in any 
government ought to be exactly co-extensive with its power of 
general legblation ; for, while upon the one hand it would be 
idle to confer authority to enact laws, and withhold authoritT 
to enforce obedience ; on the other hand, any extension of this 
latter power beyond the limit I have mentioned, would be incon- 
sistent and absurd. And hence it results that a vast majority 
of the public ofiences committed in the United States are pun- 
ished in the State courts alone; and from the nature and or* 

VOL. XI.— HO. VI. 
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ganizaticn of the Federal Government it also results that 
offences against the United States consist, in a le^al sense, onlj 
of those criminal acts \?hich have heen designated and declared 
punishable by some statute of the United States. Those hith- 
erto of the most frequent occurrence in this District, are the 
making and passing of counterfeit coin, and larcenies and em- 
beiilements from the mail and poet-office. These and other 
ordinary offenoei, and the laws on which they depend, have 
often been made the subject of comment in this Court, and it is 
less necessary that I should enter into any explanations con- 
cerning them now because I am not apprised that any of them 
are likely to oome under your notice ; and this is the less prob- 
able, because a Ghrand Jury has very lately been impanneled in 
another part of this District. 

But, gendemeni I am sorry to sav that in the execution of 
my judicial duties I have been made acquainted with certain 
other ffroes infiaetions of the laws of the United States, into 
which it will be your duty to inquire; and as the offences to 
which I allude are novel in this district it is proper that I 
should briefly explain their nature. 

By one of the articles of the Oonstitution of the United 
Btajtes — Tou know what that is, gentlemen ; it is t)i$ supreme 
law of the laiid— of paramount obligation upon every citizen, 
every leffisl%tive body, and every judicial tribunal, State and 
National, of the United States— by one of the articles of this 
organic law, it is ordained that ** No person held to service or 
labor in one State under the laws thereof, escaping into another, 
shall in cgnsequenoe of any law or regulation therein, bo dis- 
charged fmm such service or labor; but shall be delivered un 
on claim of the party to whom such service or labor may be due. 

This provision is understood to embrace others besides Afri- 
can slaves, but its language is plainly descriptive of them, and 
as we know, moreover, from contemporaneous history, it was to 
them especially, that it was designed to apply. The Constitu- 
tion went into operation in 1789; and in 1798, in pursuance of 
the power conferred by this provision. Congress passed an act 
for the purpose of carrying it into effect. This act looked for 
its execution, mainly to State megistracies, and by their agency 
many abecondinff slaves were restored to their owners. 

But after the lapse of more than half a century, it had, from 
various causee, which I need not now stop to enumerate, become 
insufficient for its purpose; and in September, 1850, « supple- 
mental act was* therefore passed, which has acquired no little 
notoriety under the popular name of Fugitive Slave Act. One 
of the most im^tant of the changes introduced by it consists 
in the snbttitution of certain officers appointed by the Circuit 
Ck>urU of the United States for the several Judicial Districts, 
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long known as Commissioners of these Courts, instead of the 
State Magistrates designed by the act of 1793. After affirming 
the right of the owner in person, or by his authorized agent or 
attorney, to apprehend his fugitive slave, and after empowering 
the Judges of the United States, and the Commissioners I have 
mentioned, when applied to for that purpose, to issue warrants 
authorizing and requiring the Marshals of the United States 
and their deputies to arrest such fngitives, the new act proceeds, 
in the seventh section, to provide as follows : 

Judge Conkling, here read the 7th section of the act. 

Such, gentlemen, are the provisions of the Constitution and 
laws of the United States to which I have deemed it my duty 
to direct your attention, for a reason I have already mentioned, 
and which I will now briefly explain. 

On the evening of the first day of the last month, at the city 
of Syracuse, a person alleged to be a fugitive slave from the 
State of Missouri, having oeen arrested by a deputy Marshal, 
in virtue of a warrant issued by a Commissioner, was forcibly 
rescued or aided to make his escape, by a large number of per- 
sons acting in concert for that purpose. An application was 
soon afterwards made to me, by the attorney of the United 
States, for warrants against divers persons, severally charged 
on oath with having participated in this violent and unlawful 
proceeding ; and seven or eignt persons, of a considerably larger 
number against whom warrants were issued, were accordingly 
arrested, brought before me for examination, and held to bail 
to answer to indictments preferred against them at this Court 
It will be your duty, therefore, to inquire into the truth of those 
charges, and, if they appear well founded, to indict the guilty 
parties. To warrant you in finding a bill of indictment, how- 
ever, the accused must be shown to have intentionally co-opera- 
ted, directly or indirectly, in the unlawful design, by acts 
tending to promote its success, or by words tending to incite or 
encourage others. It is your imperative duty, gentlemen, to 
take care that, so far as depends upon you, the guilty shall not 
escape ; while, upon the other hand, you are to he no less care- 
ful to indict no man upon insufficient grounds. The just rale 
upon tJm subject is, not to indict except upon evidence which, 
onrebutted, would in your judgment, warrant the conviction of 
ihe accused by a petitgnry. 

Having now pointed out to you your duty gentlemen, I shall 
not detain you by undertaking to vindicate Uie constitutional 
and statutdble provisions by wnich this duty is imposed, or by 
any exhortation to its faitUTul performance. Such an attempt 
would, in my judgment be an insult to your understandings, and 
an impeachment of your integrity. Surely it cannot he neces- 
•ary to inform a New York wand Jury that % judicial tribunal 
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^0 not inyeBted with legisUtiya aaihority to enaet or repeal Uwe 
St pleasure, bat that, on the oontrarj, its sole funetum ia to 
vnderetand and impartially apply the existing laws. As men 
of oommon sense and enlightened citisens, you mnst know this 
already, as well as I do; and to exhort yon to the honest fnliil- 
ment of the da^ it implies, and which you hare just solemnly 
sworn to exeente, would be to impute to you a willingness ^ 
Tiolate yov duty and your oaths. And what right have I to 
do this, any more than j^ou have to impute the like turmtnde to 
me ? Of a court of cnminal jurisdiction the Grand Jury, no 
less than the Judge, constitutes an essential component partv — 
Both alike are the sworn ministers of the law, and botn aUke 
are bound to obey its sumdates. 



Gonrt of Common Pleas. — ^Trinity Tenn. 

HBL8HAM «. R. tad J. BLACKWOOD. 
PUadvuff — Libd — JwfHJUiaim — AeguiUal no M9Upf§d. 



1. lam ssti t ^ ftraLtbtl^hafgiaf apswoawitfaaUsilsrisiiSyf. g. Mardar, 
with r i H iMftit r iM of tsniTatioa, if ^••ddJtJoatfeiro Mrt i a eti would to 
la thwMiHts liMloai, iMj »«it b« j^Mtiiad, m w«n m lk« tais Usil 



2. ]>tclaffttfoaMt out a L!lMl,aDHUgtkat the plaintiff kadihot«atC. In a 
dual, sad tlMl» «a Ua trial, it WM vndmtood thai tHa oonnad for Ika praa- 
I wara in paaaaaaiaa ^i a dawninf piaoa of aridaaoa, ^ii : tiial ha had 
r an tha prcfrioos aifht in piatol praetioa. Flaa, thai tha plaia> 
tiff had antead tha aaid C. by ahooting hia. Raplieatlaa, l^ waj of 
Bitappad, thai tha plaintiff waa aaqniltad oa hia trial .-^HaU, that tha plaa 
waa had M an iaaidkiaBt Jvatiieation. 
Z. SaaOiHttai tha lapUaatioa was alao had, tha trial and aeqaittalhaiBgaa 
Baiappad oa te datadanta 

Gsfs /or XiM.— -The deolaratiaii stated that the plaintiff 
was a captain of militia, and after the usual induoement of good 
diaraeter, fro., set out, with the proper inuendos, the libel, pub* 
lished by the defendants in BlaehwoodCu Magiumej as follows: 
<< We oursehes were prevent at a renmrkaiU trM for duelling, 
about eighteen or twentf years aco, at tiie Old Bailey, before 
the late eioellent and Tenr learned Baron Bayley, on which oe^ 
easion he also laid down the rule of law respecting duriUng with 
meempromising firmness and strai^ditforwarAsess. This was 
iIm ease of Ca|^aln Hebhman, who had shot Lieutenant Qrow^ 
thar in a dod at Boulogne. Ther$ w^re rum^n ^ fiml ph^ 
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Aavinf been pracU$ed ; and % olerg^rmui, a brother of the de- 
eeased, made strenuoiiB and persevering efforts to brin^ Captain 
Helsham to trial. The latter continued, for some traie after 
die duel in France, though anxious to return to England ; and 
after (as we have heard) taking the opinion of a well-known 
counsel at the criminal bar, who advised him that he could not 
be tried in this country for a duel fought in a foreign country 
not under the British Crown, he came to England, when he was 
instantly arrested, under the stat. 9 Geo. 4, c. 81, s. 7, which 
had been passed two or three years previously, viz. in 1828, 
and must altogether have escaped the notice of the counsel in 
question. Tlmt act authorises the trial in England of any Brit- 
ish subject charged with having committed anv murder or man* 
slaughter abroad, whether witUn or without the British domin- 
ions, as if such crime had been committed in England. Captain 
Helsham was admitted to bail to meet the charge, and, having 
duly surrendered, took his place at the bar of the Old Bailey at 
nine o'clock on a Saturday morning. He was a middle-aged 
man, of gentlemanly appearance, his features indicting great 
determination of character; but they wore an expression of 
manifest anxiety and apprehension as he entered the dock, and 
looking down, beheld immediately beneath him the brother of 
the man whom he had shot, and through whose ceaseless activ- 
ity he was then placed on trial for his life as a murderer ; and 
he was to be tried by an uncompromising judge, stern and exact 
in administering the law, and animated by pure religious spirit, 
but, withal, thoroughly humane. Throughout the whole of that 
agitating day the prisoner stood as firm as a rock — sometimes 
his arms folded, at others his hands resting on the bar, while 
his eyes were fixed intently on the judge, the witnesses, or the 
counsel, every now and then glancing with gloomy inquisitive- 
ness at the jury and the judge. His lips were from first to last 
firmly compressed. It wa9 understood that the counsel for the 
proseeution were in poseeesion of a damning piece of evidence^ 
viz. that the prisoner had spent nearly the whole qf the night 
immediauly preceding the duel in practising pistol firing. — 
Sowever the fact might he^ it neverthelese was not elicited at 
the trial; and probably the prisoner, who had been prepared 
for such evidence being produced, began, on finding ikdX it was 
not so, to take a more-favorable view of his chances. As the 
ease stoodj however^ it looked black enough to those who knew 
the law, and the character of the judge who sat to administer it. 
That venerable person began his summing-up to the jury about 
seven o'clock in the evening, and the scene can never be effaced 
from our memory. The court was extremely crowded — the 
lights burned brightly, exhibiting anxious faces in every direc- 
tion. But what a striking figure was the central one — the 
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prisoner ! Immediately over bis head was a mirror, so placed 
as to reflect his face and figure vividly, especially to the jtiry, 
A few moments after the judge had commenced his charge, we 
observed the ordinary of Newgate glide into court, the late 
Rev. Dr. Cotton, in foil canonicals, and with flowing white 
hair, having a picturesquely venerable and ominous appearance, 
and take his seat near to, but a little behind the jud^. It was 
then usual for the ordinary to be present at the close of capital 
cases, in order to add a solemn ^Amen' to the prayer with 
which the sentence of death concluded-^Uhat God would have 
mercy on the sod ' of the condemned. * (Gentlemen of the jury/ 
commenced Mr. Baron Bayley, amidst profound silence, * we 
have heard, several times during the course of this trial, of the 
law of honor; but I will now tell you what is the law of the 
land, which is all that yon and I have to do with. It is this — 
that if two persons zo out with deadly weapons, intending to 
use them aninst each other, and do use them, and death ensue, 
that is muraer, wilful murder.' He paused for a moment, as if 
to give the jury time to appreciate the dread significance of hie 
opening. As soon as he had uttered the last two words, Cap> 
tain Helsham's cheek was instantaneously blanched. We were 

Seing him intently at the moment, and shall never for^t H. 
5 Stood, however, with rigid erectness, garine with mmgled 
anger and fear at the judge, whom he felt to be uttering hie 
death warrant ; and after a while bent his eyes on the jury, 
from whom they wandered scarce a moment during that mo* 
mentous summing up, one w^uch, with every word, was letting 
fall around him, as ne must have felt, the curtain of death.-^ 
'The law of honor,' said the judge towards the close of his 
charge, Ms an imposture, a wicked imposture, when set against 
the law of the land and the law of Gt>d Almightv, claiming the 
right to take away human life. I tell vou, tH^o sit there to 
discharge a sworn duty, that a fatal duel is malicious homicide, 
and that is wilful murder.' The jury retired to consider their 
verdict; and the judge at the same time quitted the court till 
his presence should be required again. Captain Helsham, how- 
ever, continued standing at the bar almost as motionless as a 
statute. After a prolonged absence of an hour and forty min- 
utes, the jury returned into court. The prisoner eved them, as 
one by one they re-entered their box, with a solicitude dismal 
to behold, and the irrepressible quivering of his lip indicated 
mortal agitation. The verdict, however, was *not guilty;' on 
which the prisoner heaved a heavy sigh, passed his hand slowly 
over his damp forehead, bowed slightly, but rather sternly to 
the jury, and was then removed from the bar and released m)m 
custody. When the verdict was a few minutes afterwards com- 
mxmicated to Baron Bayley, who had remained in attendance 
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in an adjoining room, he remarked gravely, ^I did mj daty! — 
It is TTeU for Captain Helsham that the verdict is as it is; had 
it been the other way, I should certainly have left him for exe- 
cution.' In that case the duellist would have died on the gal- 
lows on the ensuinff Monday morning." By means of the 
committing of which said grievances, the plaintiff had been 
greatly injured in his good name, &c., to the plaintiff's damage 
of £5000« Plea, that before the committing by the defendants 
of the supposed grievances in the declaration mentioned, or any 
.part thereof, and after the passing and coming into operation 
of a certain statute made and passed in a session of Parliament 
holden in the ninth year of the reign of his late Msuesty George 
lY, heretofore King of the United Kingdom of Great Britain 
and Ireland, intituled ^' An act for consolidating and amending 
the Statutes in England relative to offences against the person,' 
to wit, on land out of the said United Kin^om, to wit, at Bou- 
logne aforesaid, in the then Kingdom of France, the plaintiff, 
then being a subject of his said then Majesty, did feloniously, 
wilfully, and of his malice aforethought, shoot off and discharge 
at and against one Joseph Growther, then being a subject of 
his said then Majesty, and then being a lieutenant, that is to 
say, the said Lieutenant Crowther in the declaration mentioned, 
a certain pistol then loaded with gunpowder and lead, to wit, in 
a certain duel then and there fought by and between the last- 
mentioned person and the plaintiff; and the plaintiff did then 
and there, by means of his, the plaintiff's, so as aforesaid felo- 
niously, wilfully, and of his malice aforethought shooting off and 
discharging such pistol as aforesaid, so loaded as aforesaid, at 
and against the said Joseph Crowther as aforesaid, then and 
there feloniously, wilfully, and of his malice aforethought give 
unto the said Joseph Crowther one mortal wound, of which said 
mortal wound the said Joseph Crowther did then and there die, 
and in manner and by the means aforesaid the plaintiff did then 
and there the said Joseph Crowther feloniously, wilfully, and 
of his malice aforethought kill and murder, to wit, in the said 
duel. And the defendants further say, that afterwards, to wit, 
at a certain session of oyer and terminer of his late Majesty 
King William IV, late King of the United Kingdom of Great 
Britain and Ireland, dulv holden at the justice hall in the Old 
Bailey, within the parish of St. Sepulcher, in London, to wit, 
on the 7th of October, in the first year of the reign of his said 
late Majesty King William IV, before John Crowther, Esq., 
then Mayor of the city of London, Sir John Bayley, Knt., 
then one of the justices of his said late Majesty ICing William 
IV, assigned to hold pleas before the said King himself — that 
is to say, being the said judge in the declaration mentioned, 
and therein described as Mr. %aron Bayley — Sir John Bernard 
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Bosanquct, Knt., one of the justices of the said late King Wil- 
liam Iv, of hb court of Common Pleas, and others their fellow 
justices of the said late King William the IV, for that purpose, 
and according to the statute in that behalf assigned, by letters- 
patent of the said late King William IV, made under the Great 
Seal of the United Kingdom of Great Britain and Ireland, it 
wa$ duly pre$entedj according to the form of the statute in that 
case made and provided, by the oaths of dirers, to wit, thirteen 
good and lawful men of the city aforesaid, duly qualified accord- 
ing to law, then and there sworn, and charged to inquire, for 
our said then Lord the Kins, of and concerning the said mur- 
der, that the now plaintiff, Itc, (setting out two counts of a& 
indictment against the plaintiff for the murder of Lieutenant 
Orowther, by shooting him with a pistol.) And the defendants 
further say, that the then sheriff's of the said city of London, 
whose names are to the defendants unknown, were thereupon 
commanded by the said justices in and at the said session, tnat 
they did not omit, by reason of any liberty in their bailiwick, 
but that they should take the now plaintiff, if he should be found 
in their baiuwick, to answer our said then Lord the King, to 
wit, his said late Majesty King William IV, concerning die 
premises in the said indictment mentioned; and thereupon, at 
the same session of oyer and terminer of our said then Lord the 
King, to wit, on the 9th October, 1880, before the said iustices 
above nanied, and others their fellows, justices aforesaia, came 
the now plaintiff in his own proper person, and pursuant to a 
certain recognisapce by him ana his sureties in tnat behalf be- 
fore then entered into, he, the plaintiff, having been duly 
arrested by his body by the sud sherifis under the aforesaid 
statute, and by virtue of the premises in that behalf, before en- 
tering into the said recoffnixance, and then and there surren- 
derea himself to answer the premises aforesaid ; and was then 
brought to the bar there, that is to say, in the justice hall 
aforesaid, in his proper person, and was then and there commit- 
ted to the custoay of certain persons then being and as sherifEi 
of the sud city of London. And the defendants further say, 
that such proceedings were thereupon afterwards duly had and 
taken upon the said indictment; that afterwards, to wit, on the 
9th of October, 1880, that is tp say, the said Saturday in the 
said supposed libel mentioned, the plaintiff, in his proper person, 
was brought into the said justice hall in the Old Bailey afore- 
said, at the said session of oyer and terminer, before the said 
Sir John Bayley, and divers, to wit, five others of the said fel- 
low justices of .the said late King William IV, and was then 
duly tried upon the said indictment, whether he was guilty of 
the murder m the said indictment mentioned or not, by divers, 
to wit, twelve men of the city aforesaid, sworn to recognise on 
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tbeir oath wlietlier the plaintiff was so guilty or not. And the 
defendants farther say, that the €a$e of the plaintiff on the said 
trial looked black enough to those who knew the law and the 
eharacter cjf the judge — ^that is to say, the Sir John Bayley, 
irho sat at the justice hall aforesaid, on the day and at the time 
aforesaid, to administer the law — and that the said Sir John 
Bayley presided at the said trials and summed up the case to 
the jury. And the defendants farther say, that the said Joseph 
Crowther in the said indictment mentioned was and is the said 
Lieutenant Crowther in the declaration mentioned. And the 
defendants farther say, that there were, and existed before^ and 
up tOf cmd at the said trials rumors of foul play having been 
practised^ to wit, by the plaintiff y to wit, by reason of and in 
and abouty and touching and concerning the said duel^ and the 
fighting thereof by the plaintiff. And the defendants farther 
sa^, that the aforesaid trial of the plaintiff for the offence afore- 
said was and is the said trial in the supposed libel mentioned, 
wherefore the defendants, at the said time when &c., committed 
the supposed grievances in the declaration mentioned, as they 
lawfully might for the cause aforesaid. Verification. Replica- 
tion, by way of estopped, stating, that after the plaintiff sur- 
rendered to take his trial, he pleaded not guilty ; that the jury 
duly impannelled and sworn to try him found him not guilty, 
and thereupon it was considered and adjudged by the Court, 
that the now plaintiff be discharged, &e. Verification by the 
record, and prayer of judgment. Special demurrer, on the 
ground that the defendants were not estopped by the verdict of 
acquittal and judgment, they having been no parties or privies 
to the prosecution. 

Peacocky Q. C, {Cowling was with him,) in support of the 
demurrer. — The defendants are not estopped by the verdict of 
acquittal and judgment from proving the plaintiff guilty of the 
murder. ^Buller s N. P. 245.) "Though a conviction in a 
court of criminal jurisdiction be conclusive evidence of the fact, 
if it afterwards come collaterally in controversy in a court of 
civil jurisdiction, yet an acquittal in such a court is no proof of 
the reverse;" citing 3 Mod. 164. (Lord Howard v. Lady In- 
chiquin, 1700 ; 1 Stark, 278.) The principles adverted to seem 
to exclude a verdict of a criminal proceeding from being evi- 
dence in one of a civil nature. For, independently of other 
objections, in such cases, the parties are not the same ; and 
therefore there is no such mutuality as is essential to an 
estoppel." A stranger could not have adduced evidence on the 
trial. In an action against an insurance company, the acquittal 
of the plaintiff on an indictment for arson would be no evidence. 
So, in bigamy, the fact of the second marriage being held legal, 
would not, ipso facto, illegitimatise the cmldren by the first 
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marriage. [Maule, J. — In the case of Rex v. Rialip, (1 Ld. 
Raym. 894,) Holt, C. J. cites a case where it was adjad^ed, 
that if a man be adjadged the father of a bastaid hj two jus- 
tices, he is estopped against all the world to say the contrary, 
and a man may justify the calling him so.] So, in an action 
f >r an assault, an acquittal on an indictment for the same breadi 
of the peace was no answer. [Jenris, C. J. — ^The statute as to 
that assumes that such was the law.] England v. Bourke (8 
Esp. 80) and Cook v. Field, (Id. 188,) before Lord Kenyon, 
are expressly in point. So m Qibson v. McCarthy, (Cas. t. 
Hardw. 811.) So an acquittal for forgery would be no estoppel 
in an action on the supposed forged note. In that, as llr. 
Starkie obserres, the conyiction or acquittal are conclusive of 
the mere fact of conviction or acouittal, and no more. Then it 
is objected by the plaintiff that tne plea is bad in substance, 
because it does not justify the whole of the libellous matter in 
the declaration. The plea justifies the truth of the libel, that 
the plaintiff was guilty of the murder, and the declaration cer- 
tainly says more, viz. that it was understood that the counsel 
for the prosecution were in possession of a damning piece of 
evidence, vis. ^Hhat the prisoner had spent nearly the whole of 
the niffht immediately preceding the duel in practising pistol 
firing. ' This is not justified in terms, but it is submit^ that 
it is merely matter of evidence, to shew the malice necessary 
to constitute the crime of murder; that there is no such thing 
known to the law as degrees in crime; if the facts amount to a 
legal murder, (and a death oaused in a duel is such,) the cir- 
cumstances under which it was committed are immaterial, and 
can have no weight in the eve of the law. A court of law can- 
not try whether a murder has been committed in a fair and 
honorable manner ; in other words, they cannot try whether a 
duel is fair or not. [Maule, J. — ^You say rightly, that in crim- 
inal cases there are no decrees of the same crime; but is that 
strictly true of civil suits f A man may be guilty of libel by 
imputing dishonorable conduct to another, though such conduct 
does not amount to a legal crime, or even to a violation of any 
positive law ; and he must iustify this, in order to escape the 
consequences of having published such a libeL If, then, to 
such libellous matter you add that he is guilty of something 
which is cognisant by a criminal court, to justify such a libd 
you must justify the whole. Suppose, in a charge of an as- 
sault, it was imputed that it was committed in a most base, 
cowardly, and disgraceful manner, the latter part would be 
libellous, and it is not less so because it is accompanied by a 
charge of assault. Jervis, C. J. — The issue here is not murder 
or no murder, but libel or no libel.] But murder is not legally 
a worse crime because the murderer spent the previous nij^t in 
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enablinghimself, by practice, the better to accomplish his pur- 
pose. With or ivithout this practice, if he killed his man, he is 
a murderer, and the fact of the practising is merely strong evi- 
dence of the intent to murder, i. e. of the malice necessary to 
constitute the crime. I do not say there may not be cases 
where matter of aggravation may be in itself libellous. [Tal- 
fourd, J. — Greville v. Ohapman (5 Q, B. 731) shews, that even 
if a person be engaged in an illegal act, he is entitled to pro- 
tection of his character in respect of other matters connected 
with the transaction.] Hunt v. Bell (1 Bing. 1) is to the con- 
trary, and Yrisardi v. Clement (3 Bing. 482) shews that the 
court will not enter into an inquiry as to the mode of carrying 
out an illegal act; therefore we must not look here at the law 
of honor. [Jervis, C. J. — The laudable object of the author of 
this article was to discourage duelling. Surely it would be con- 
trary to that object, and a very dangerous thing, for us to hold 
that it was no aggravation of the practice he has so well repre- 
hended, that the murderer spent the previous night in pistol 
Eractice.] It is submitted that it only shews that he rrepared 
imself, or rather put himself in the position ho intended — that 
it was merely evidence of the necessary malice. [Maule, J. — 
Malice is essential to the crime of murder ; but this is evidence 
of more malice th«n is necessary to constitute the legal crime of 
murder. This is a question of quantity, and it comes to this — 
you put a great deal of malice in your libel, and you justify a ' 
small portion only. Tour position is this — you, in effect, say a 
small libel may prove a larger.] If we prove a malicious inten- 
tion, the Court will not enter into the (question whether it was 
very malicious or not. . In law there is no difference. The 
Court cannot enter into the inquiry whether a duel has been 
fought fairly or not — whether a murder has been committed, 
according to the rules of honor, in a gentlemanlike manner. — 
[Maule, J. — ^Persons are sometimes convicted of murder, and 
yet, with universal concurrence, the extreme penalty of the law 
IS commuted. No one would say that the French law is not 
worthy of a civilised nation because it admits of verdicts of 
murder "with extenuating circumstances."] By entering into 
the question whether a duel was conducted fairly and properly, 
or not, the court would hold out that a duel might be conducted 
in aproper manner. * 

Keaney {QtMinrnth him,) contra. — ^Nothing can be added to 
what has fallen from the Court on the plea; and if the plea is 
bad in substance, it becomes unnecessary to support the repli- 
cation. 

Jervis, C. J. — The course this case has taken renders it un- 
necessary to express any opinion on the validity of the replica- 
tion, although the Court entertains a strong opinion against it. 
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and the form of a plea of autrefois acquit tends to strengthen 
this opinion. Bat judgment must be given for the plaintiff, on 
the ground that the plea professes to justify the whole libel, and 
jostmes onlr a part The libel charges a murder under one 
particular u>rm, viz. by previous preparation and practice. — 
The justification shows a mere felonious homicide. It cannot 
be said, on the part of the defendants, to make no difference 
imder what circumstances the murder was committed, because 
the libel itself states that ** it was understood that the counsel 
for the prosecution were in possession of a damning piece of 
evidence,** and then mentions a circumstance to shew that the 
actual de^th of his opponent was in the contemplation of the 
plaintiff. It would be a serious injur;^ to public morals if we 
were to hold that it made no difference in puolic opinion whether 
a duel had been fought fairly or unfairly. It certainly would 
not be proper for the Court to make such a distinction in a trial 
for murder by duelling. But the public will not view the two 
cases in the same li^ht ; and on a trial for libel, to say the Court 
will not draw a distmction is a very different matter. Where 
the issue is murder or no murder, the Court cannot enter into 
such a question; but where the issue is libel or no libel, the 
whole affair must be gone into, and if circumstances are stated 
which would be matter of aggravation in the eye of the public, 
.they must be inquired of by the Court; otherwise this conse- 
quence would follow — ^that after a man had been tried for a 
murder, which he had unfortunately committed in a fair duel, 
you might attribute to him the grossest unfairness in his con- 
duct relative to it, and he could have no redress for the oppro- 
brium thus unjustly cast upon him. 1 40 not think we can lay 
down such a principle; and therefore, inasmuch as the' plea 
professes to justify the whole libel, and does not, judgment 
must be given for the plaintiff. 

Maulb, J. — I am of the same opinion. When an action is 
brought for libel, in order to make a good plea of justification, 
the defendant must justify everything in the libel which is inju- 
rious to the plaintiff. If several crimes are charged, they must 
be all justified; if a crime is charged as having been committed 
in a particular manner, the justification most be, that the crime 
was committed in that particular manner; a fortiori, if what 
might be circumstances of aggravation are charged, (as here,) 
those circumstances must be justified. The imputation on the 
conduct of the plaintiff does not make the murder legally differ- 
ent, but makes the libel a worse libel ; and the libeller himself 
put it forward as ^'a damning piece of evidence.** It is quite 
fallacious to sa^ that the plaintiff committed a murder ; if such 
only had been intended, it would have been sufficient to allege, 
with the proper formal allegations, that the plaintiff had com- 
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mitted a mnrder; but the libel states much more than that; 
and if it states more, which in itself is injurious to the plaintiff, 
that must be justified as well as the rest. If the aggravating 
circumstances had been charged alone, thej must have been 
justified ; and it bj no means follows, that because a man had 
committed a crime you may charge it to have been committed 
in any way the imagination may suggest. There is no state- 
ment here that the pistol practice was a fact, or that the counsel 
had evidence of it, or that it was understood that they had ; 
and supposing it not to be true, it was charged as ^^a damning 
piece of evi&nce," and would be likely to induce people to 
think worse of the plaintiff on account of it, and that would be 
injurious to the plamtiff, and therefore the subject of an action; 
and if so, a justification of it was necessary, and not the less so 
because it was accompanied by other charffes. 

Crsswell, J. — I am of opinion that this plea does not jus- 
tify the whole libel. For a time the argument had some weight 
with me, that the circumstances described as a damning fact 
was merely evidence to prove the principal offence imputed, 
(viz. the crime of murder,) and therefore it was substantially 
answered; but, on consideration, I think this is not so, and that 
it is a separate matter. Suppose the libel to have been, that 
the plaintiff got into a quarrel, and gave or accepted a chal- 
lenge, and that he sat up all the night before the duel practising 
pistol firing for that purpose, it would be difficult not to say 
that this was a libel; and is it less so because you add that he 
afterwards went out and shot his opponent ? 

Talpourd, J. — If the argument for the defendant prevailed, 
it would follow, that if any person committed an offence against 
the law, that would put him out of the protection of the law as 
to any imputation respecting the offence. There can be no 
doubt that the writer of this article thought the circumstances 
in question made a difference in the case, and amounted to foul 
play, because he introduces it as ^^ a remarkable trial;" then he 
mentions the fact as ^^a damning piece of evidence;'' and adds 
that though no evidence was given, ^'the case looked black 
enough without it." The writer, therefore, thought the cir- 
cumstance one of considerable aggravation, and I think so too, 
and therefore that it ought to have been justified; and that 
judgment must be given for the plaintiff. 

Pemcock applied for leave to amend ; but the case was snbse- 
auently settled by an apology, stating that the charge as to 
tne pistol practice, on inquiry, had been found to be untrue ; 
the defendants paying the plaintiff's costs as between attorney 
and client. — June 13. 

In a number of The Juri$t will be found the report of a ease 
of Helsham vs. Blackwood, arising out of an exceedingly able 
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article which appeared some time ago in BlacktcoocTs Mag* 
azine on the subject of duelling. The legal question involved 
in tliis case was, in form, one of pleading ; but in this, as in 
many other such cases, the decision of the question of pleading 
involved the decision of the substantial question, which, strip- 
ped of the confusion that the counsel for the defendants very 
ably and astutely created, or endeavored to create, is by no 
means complicated. 

The article constituting the alleged libel, asserted that the 
plaintiff had shot his opponent in a duel ; that there were ru- 
mors of foul play having been practised ; and that it was under- 
stood (on the trial for murder) that the counsel for the prosecu- 
tion were in possession of a damning piece of evidence, viz : 
that the prisoner had spent nearly the whole of the night im- 
mediately preceding the duel in practising pistol firing ; and 
then followed a very striking picture of the trial. 

Now, we should defy any man to read the portion of the ar- 
ticle set out in the pleadings in Helsham vs. Blackwood, and 
not to rise from the perusal with a thorough impression, that to 
Gaptaim Helsham was imputed the fact of having practised pis- 
tol-shooting the night before the duel. 

The plea justified the allegation of murder by killing in a 
dnol, but did not jnstify the allegation of the preliminary pistol 
practising ;^and the question of substance as well as of plead- 
ing was, whether such justification wasrec^nisite. The argument 
in support of the plea was, that killing m a duel is murder; 
that there are no degrees in murder ; and there cannot be such 
a thing as a duel fought in 'a proper manner; in effect, that 
killing in a duel being a murder, it is immaterial in the eye of 
the law how it is committed. 

The confusion here palpably attempted to be introduced be- 
tween what constitutes murder at law, and what constitutes 
libel, in reference to a charge of murder, was of course instantly 
noticed by the judges, who pointed out that, in libel, you must 
look into the whole circumstance, and that if circumstances are 
stated which would be an aggravation in the eye of the public, 
they must be inquired of by the court. 

It appears to us that the common sense and good moral effeet 
of this decision are striking as its law is correct, and that so far 
from tending to defend or encourage, as it was arraed, the 
practise of duelling, it only tends to mscourageany claim on the 
part of the public to impute to a man more than he has done, 
because he has done that which subjects him to legal punish- 
ment; that so far from any immoral consequences being likely 
to follow if this decision is correct, on tho contrary, the grossest 
outrages might be lawfully perpetrated if it were not correct 
To say that there are no degrees in murder at law is no doubt 
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correct ; that is, the law holding that tlic goin^ out to fight a 
duel witii deadly weapons implies malice, aiul that if there be a 
killing in such duel it is consequently murder, of course it is 
immaterial, in considering whether a duellist has committed a 
murder, to inquire into any other facts ; it would be wholly un- 
necessary to prove that he had previously practised, because, 
practise or no practise, there is murder. But it cannot be said 
that the moral guilt, or the loss of or injury to character, in the 
estimation of mankind, may not be aggravated by circumstan- 
ces. Would it, for instance, be no greater guilt, or cause no 
freatcr injury to character in the eyes of mankind, if a man 
ad gone out with and killed his benefactor, or, to put the case 
higher, his brother or his father, than if he had gone out with 
and killed a stranger ? Yet, if the argument of the defendants 
in this case of Helsham vs. Blackwood were to be listened to, 
having ascertained that a man had committed a murder, or in- 
deed any other crime, one might lawfully indulge his fancy in 
imputing to him any circumstances attending the commission of 
such crime, blackening his moral character to a color deeper, 
by a thousand shades, than would result from the imputation of 
the simple crime ; and that merely because, the law fixing a 
given criminality upon given acts, further acts are immaterial 
in considering the question of the legal crime. In respect to 
the article which was the subject of the action in Helsham vs. 
Blackwood, we have no doubt that the writer believed the state- 
ment made to be true ; and if it was indeed the production of 
the author to whom it has been attributed, none v»ho know him 
will believe that his kindly nature would ever abuse the power 
of doin^ injury which would be given to another, if the decision 
in Helsham vs. Blackwood were other than it is. But so much 
cannot be said of all men ; and we certainly think that the law 
as laid down in this case, imposes a very wholesome restraint 
on writers dealing with individual instances as illustrations of 
their propositions. 

As to its encouraging the idea that duels may be propc} ly 
fought, or, in other words, palliating duelling, that seems quite 
out of the question. The case admits most distinctly, that, 
however /airZy a duel may bo fought, killing in it is murder; 
and all that it lays down is, that it is libel to impute to a man 
acts which, however immaterial in regard to the question of 
his legal crime, are very material in the eyes of the public to 
his character ultra his legal criminality. — Jurist, Oct. 14, 186L 
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District Court for Philadelphia City and County. 

December 20thy 1851. 

NEWUN k AIXIBONE to the qm of HENRT BOSE «. the PRESIDENT k 
DIBECTORS of the INSURANCE CO. of NORTH AMERICA. 

A aepeimte Tilvatioii In * poB^ of iiisiimiM ti etch pne^ bele or paekese 
of an ertlole ia nol equhraknl to a aeparate ia«iiraiioe of eaoh pareel, bale or 
paokage^aadatotalloafofibaleaofaiiliiiaradiiiTeioeof 104 balea of ooi- 
ton will not entitle the aaanred to reeofer from the aaeven anything under 
a poliej containing the naial 6 per ct clanae ; thoogh each of the balea had 
been aeparatoly rained & the peUoy. 

Stroud J. — The plaintifs held a general policy of insurance 
of the defendants, containing the Btipnlation, *^No risk to attach 
to the policy until the amount and description are endorsed there- 
on by the company.** Upon this policy the following endorsement 
was made: ^< April 5, 1850, schr. Julia Eliza, Savannah to 
Philadelphia, on deck 104 bales, valued at |50 per bale — 15,- 
200 a IJ, 178**— 

The bales thus referred to were bales of cotton. On the 
voyage 4 of them were washed from the deck of the vessel and 
never recovered. 

On the ttial, after the plaintiffs had given in evidence the 
policy, and shown the total loss of the 4 bales in the manner 
just mentioned, they claimed |200, the policy valuation of these 
bales, on the ground that each bale had been separately valued, 
and thereby separately insured. 

The defendants denied that such separate insurance had been 
made, and contended that the insurance was upon the aggre- 
gate value of the entire shipment, and that by a provision in 
the policy in these words, **but no loss or average shall in any 
case be paid under five per cent, unless general,* they were not 

liable at all. , , , . 

The Judge reserved the question, whether the msurance was 
on the whole shipment or each bale, for the consideration of 
the Court in banc, and instructed the jury that it was an insu- 
rance on each bale separately. The jury found a verdict ac- 
cordingly for the plaintiffs. 

The policy in this case conforms to the general form of val- 
ued policies of England and the United States, and it is believed 
of most other maritime countries. Cases like the present must, 
therefore, have arisen very frequently, yet neither the labors of 
counsel, nor our own research, have brought to light a single 
adjudication gn the subject, in the courts of any country. 

In regard to England, this destitution of authority may be, 
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in part, accounted for by the difference between the law of in- 
surance there and here, upon a state of facts, such as the trial 
disclosed. Four of the one hundred and four bales were totally 
]o3t. This, according to Davy and Milford, 15 East. 519, ren- 
dered the insurers liable, on the ground that the warranty as to 
exemption from particular average, applied only where the 
proods were in a damaged state, deteriorated in value, but not 
destroyed in substance, and not where a portion of the sub- 
stance was totally destroyed. 

But as, in the next year after Davy and Milford was de- 
cided, the Supreme Court of the United States in Birys/v.The 
Chesapeake Insurance Company, 7 Cranch, 415, held the law 
to be directly the reverse here, and as that decision has been 
generally followed in the Commercial Courts of this country, 
we regard it as the law of our State. 

The authority which was cited on the trial of this cause, and 
which induced the presiding Judge to give the direction to the 
jury which resulted in the verdict, is the Ocean Insurance Com- 
pany V. Carrington, 8 Connecticut Rep. 357. 

In this case, A applied to an Insurance Company, inquiring 
at what premium " their office would take a risk on 26 horses 
and 20 oxen for a certain voyage.** The office replied "at 15 
per cent., but no partial loss to be paid under 10 per cent., nor 
any less on account of sickness." A in reply said "I accept 
your terms, and want a policy filled, viz : 

On 26 horses valued at $2200 

And on 20 oxen valued at 800 



$3000 at 15 per cent. 
$450 
And sent a note for the premium, rquesting a policy by return 
of mail. The office received the note, and transmitted a policy 
for $3000 on 46 horses and oxen, valued at 3000. The Court 
held that this policy was not conformable to the terms in which 
he accepted the proposition made by the office, and that the 
company could not therefore recover on the premium note. 

From some portions, of the reasoning of the judges reported 
in that case, it was insisted on the trial here, that the principle 
on which that decision rested was that a separate valuation im- 
plied a separate insurancey and it was supposed and asserted 
that this view of the case had been taken by Phillips on his 
work on Insurance ; 2 Phillips 507. 

Whether the meaning of Phillips has been rightly apprehend- 
0*1, we deem questionable. But it is unnecessary for us to 
trouble ourselves with this inquiry. He cites no other authority 
by direct reference, except the Connecticut case^ and of this 
wj have the means of judging for ourselves. 
VOL. XI. — ^NO. VI; 
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We see no inconsistency, upon a close examination of the 
Connecticut decision, in what was there decided, and the set- 
tled doctrine of insurance law here and elsewhere. 

The person who applied for insurance stated that he had the 
distinct subjects upon which he desired to effect an insurance, 
namely — horses and oxen. He gave the number which he had 
of each description, placing together as a class 26 horses, to 
which he affixing as a whole, a certain value ; and as another 
class, 20 oxen, uSxing to them as a whole also, a distinct value. 
His promissory note for the agreed premium he sent to the 
company, who, instead of a policy conformable to his directions, 
transmitted one grouping together, as a joint insurance, the 
aggregate number of the two species of animals, to wit : — "46 
horses and oxen," with an aggregate valuation of $3000. 

The order of the insurer was faultlessly explicit, and required 
not one, but two insuronees. It would have been a compliance 
with its spirit to have executed two policies — each comprising 
a class with its designated valuation of the animal named. But 
as only one was desired, or expected, or necessary, that one 
should have been so framed as to confer the advontages to the 
insured, of two. 

In what way — to retm*n to the case in hand — does a separate 
valuation of an article in a policy tend to show that that article 
is separately insured?— was intended to be so ? Standing by 
itself, without a valuation, proves the same thing just as well. 
The mention of its value has nothing to do with the question, 
how is it insured ? The insurance is upon the thing, by force 
of the language selected for t^e purpose, and is just as effica- 
cious, and has the same extent, particular or general, whether 
the article comprised in it are valued singly, or in the aggre- 
gate, or not at all. 

To imply universaDv a separate insurance from a mere sep- 
arate valuation, would produce great trouble and perplexity, 
with no commensurate benefit, ft would generate the very evil 
which the memorandum exemption clauses, were designed to 

i)revent. It would involve the necessity of adjusting petty 
osses, which the wants or interests of trade do not require, an-1 
the usefulness, not to say the dignity, of insurance forbids. 

AYhat the merchant needs is indemnity against hazards, 
which would seriously injure him, and not a protection from 
losses so minute, that the time requisite to compute them would 
be more valuable than the reparation obtained. See 3, Burr, 
1551 Wilson & Smith argument of Mr. Dunning. 

The policy in this case, as has been before remarked, con- 
forms in essential particulars nvith the policies in general use 
everywhere. The practice in valued policies seems to be, when 
a number of articles of one description are comprehended in 
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the same policy, to state first the number of articles, then the 
value of each, thus showing the value of the whole, which is 
carried out and set down as the aggregate. This is the very 
mode advised by JIagens, or rather, indeed, his suggestion 
would lead to more minute specification as to value. 1 Sfagens, 
p. 35, sec. 34, He advises that the price of each piece, yard, 
pound, &c., should be given. 

The books are full of examples of policies framed in the spirit 
of this advice. The particular valuations are mentioned very 
incidentally, as facts in the case, where they have no bearing 
on the points in dispute. Thus in Lewis k Rucker, 2 Burr, 
187, it appears the part of the goods damaged were sugars, of 
which there were two kinds, and to eaeh hogshead a separate 
value was affixed, just as in the case before us, as in respect to 
the bales. In Kane vs. the Commercial Insurance Company of 
New York, 8 Johns, 227, the insurance was upon a quantity of 

foat skins, each skin valued at fift^ cents. In McEun vs. The 
hoenix Insurance Company of this city, 2 W. C. C. R. 89, the 
subject of the policy was a large quantity of coffee, at so much 
a pound. 

Such specifications may be important in the adjustment of 
losses, but to treat them as indicating separate insurances 
would be practically, as to some, impossible, and to others, 
troublesome, vexatious and useless. 

It was not until the introduction of the memorandum clauses, 
(as they are still called, although in the policy before us, the 
same provisions are inserted not at the foot, as formerly, but in 
the body of the instrument, and without any special notification,) 
that a separate insurance of the different articles of a shipment 
became important on the score of actual indemnity. But the 
practice of inserting the value of the several articles, and even 
of minute quantities, was probably as old as valued policies 
themselves. The memorandum restrictions found it then as it 
now exists, and the reasons which gave it a beginning have in- 
duced its continuance. But, as at its origin, separate insurance 
of the kind contended for was not essential to the interests of 
the insured, there is no ground to infer that it was ever intended. 

On the introduction of the memorandum classes, separate 
insurances of articles of considerable bulk and value, such as 
bales, chests, hogsheads, and the like, were found to be highly 
expedient. Magens takes notice pf this, and suggests a mode 
by which this end might be conveniently effected. He prondes 
a formula with great exactness of language, namely, " to pay 
avarage on each package, &c., as if separte interests, sepa- 
rately insured, &c.*' 

Something according substantially with this suggestion seems 
to hare been generally adopted, and is noticed in every treatise 
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on InBiirancey and continues to be used to this day, generally, 
if not universally, irhen the purpose is to secure the advantage 
of a separate insurance. This policy contains nothing of the 
kind — neither the same irords nor any of equivalent significa- 
tion, and we hold, therefore, that a separate insurance of the 
bales in Question \\'as not in the contemplation of the parties. 

H. if. Phillips y for plaintiffs. 

B. Gerliardj for defendants. 



District Court Decisions. — PMladelpliia County. 

Rule for Judgment against Garnishees. — December 6, 1851. 

FITHIAN V, BROOKS. 

The practice of the District Court is not to glTe judgment against gamiehees 
unless upon an admission of assets express or implied. 

By Sharswood, P. J. — The established practice of the Court 
is, not to give a judgment against garnishees, unless upon an 
express admission of assets, or, at least, the admission of such 
facts, that the possession of assets necessarily results, as a 
question of ^ law. If the answers are not " full and direct," 
judgment may be rendered against them on that account. But 
that is a different proceeding and on different grounds from that 
pursued here. The answers have clearly set up, that the gar- 
nishees purchased of the defendants upon an agreement, or 
understanding of both parties, as to the acts of third persons, 
in which they were disappointed ; and that upon discovering 
that, the terms were modified, so that the garnishees were to 
pay the defendants as soon as it was convenient. Now, how- 
ever improbable such a story, though it may have the appear- 
ance of fraud on the creditors, — though, therefore, the goods or 
their proceeds may be subject to the execution or attachment 
of the creditors, — ^it is impossible for us to say, that the plain- 
tiffs here are entitled to judgment against the garnishees, as for 
a d^bt admitted to be due. Rule discharged. 

Laikg v. Inbu&akoe Company. — Motion to take off Nonsuit. 

The defendants ai^e a Mutual Life Insurance Company. The 
plaintiff being an insurer, by the provisions of the charter be- 
came thereby a member of the company. The charter provides 
that ^^the officers of said company shaU, on the first Monday of 
Januanr of every year, cause a statement to be made of the af- 
fairs of the company, and a balance to be struck of the profit 
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and loss accoimt, and if there is a surplus after having all losses 
and expenses of the said company for the year preceding the 
same, mey shall credit each member with such a proportion of 
said surplus as the premiums paid by him, or her, or tkcm, on 
risks determined, maybe to the aggregate amount of premiums 
earned during said year by the company. And in case of the 
death of any member of the said company, the amount standing 
to his credit, at the time of his death, together with the amount 
of the policy in his name, shall be paid over to his legal repre- 
sentatives or assignees within sixty days." The Bye-laws, af- 
ter providing for a sinking fund to meet extraordinary losses in 
any one year, enact, that the net profits shall then be credited, 
pro rata^ to all the assured, and scrip shall be issued for said 
premiums. * * * The scrip so issued shall be on interest, 
and be transferrable on the books of the company. The net 
profits for the years 1849 and 1850, scrip, or as it is expressed 
m the instrument, certificates that the plaintifi* was entitled to 
certain sums in the accumulated capital of the company, subject 
to the rights of the company under its charter and by-laws, 
were issued to the plaintiff, and accepted by him. It is upon 
these two instruments that this action is brought. Without 
stopping to inquire whether the by-laws are consistent with, or 
repugnant to the charter, how can the plaintiff, hanng accepted 
these certificates in pursuance of these by-laws, now claim to 
recover on them contrary to their terms. What is it practically, 
but a purchase by him vrith the amount standing to Lis credit, 
of so much of the accumulated capital, constituting him a joint 
proprietor of that fund, to the extent of his interest with the 
other members. Apart altogether from this consideration, it 
seems clear, that actual payment in cash of the amount so cred- 
ited by the terms of the charter, was only to be made in case of 
the death of any member of the said company ; and it is further 
provided, that the profits and accumulation standing to the 
credit of such persons as have ceased to be members, by non- 
payment of premiums, or a renewal of their policy agreeably to 
the by-laws, shall be forfeited to the use of the corporation. — 
The only question which, as it seems to mo, might be raised on 
this subject is, as to the right under the charter to make a 
transferrable certificate, unless indeed it be held that the cer- 
tificate, in the hands of the assignee, was still liable to forfeit- 
ure by the default of the person to whom it was originally 
issued. That certainly was not the view of the corporation m 
making this arrangement. While, perhaps, the member by ac- 
ceding to it, yields the absolute right of payment in cash at his 
death ; he gams another important advantage, the power of im- 
mediate disposition, as so much ascertained property, subject to 
no contingency. Under any aspect, as it seems to me, the 
plaintiff had no right to recover. Motion dismissed. 
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Court of Common Pleas. — Philadelphia County. 

BOBERTS V. The PHILADELPHIA, GERMANTOWN and NOBRIS- 
TOWN RAIL-ROAD COMPANY. 

Construction given to the 18th section of defendants' charter. The defendants 
maj alter a location of their road once made even after an award of damages. 

The opinion of the Court was delivered by Thompson, P. J. 
— This was a role to show cause why the award of the viewers 
appointed by this Oourt, finding damages in favor of Joseph 
Koberts, against the defendant company, should not be set aside. 

The record shows that the petition of the said company was 
duly presented to this court, statins that the company was de- 
sirous of occupying certain lands of said Joseph Roberts — ^that 
the viewers, mutually chosen by the petitioners and the said 
Roberts, had failed to decide on the matter, and that viewers 
were duly appointed by this court, in conformity with the pro- 
visions of the 15th section of the charter of the said company. 

The report of said viewers was filed on the 17th of Novem- 
ber last. No objection is made to the conduct of the viewers, 
nor to the form or correctness of their award, nor has the ap- 
peal aUowed by said charter bepn taken. 

We are asked to set aside the award upon the ground that 
previously to the entry made by the company upon the land of 
Joseph Roliprts, they had entered upon other lands respectively 
belon^n^ to Donath, . Kempman, and Ruffiier, in tke same 
neighborhood, for the purpose of laying out their road thereon, 
and juries had returned their respective awards to the counsel 
of the company, except that of Donath. 

It is insisted that naving thus entered upon the said lands, 
the company had no right to change the location of their road 
to the lands owned by Roberts. In other words, it is contended 
that the company had not the right to altar a location once 
made when an award of damages has been obtained. 

By the 18th section of their charter, the company is author- 
ised to enter upon any land which they shall deem neceserry 
for laying out said road. This authority seems broad enough 
to include any land, within the limits prescribed for the road, 
making the company the judges of the necessity of entering 
upon it. Does the entry made for this purpose compel the 
company to make use of the land so laid out 7 

The l5th section of the charter provides that, whenever it 
shall become necessary to enter in, and open, and occupy for 
the purpose of making the road, any land on which the same 
may be located if the owners shall not agree to such entry and 
occupation, and the parties cannot agree upon the compensation 
for injury done by such entry and occupation^ it shaU be law- 
ful for the parties to appoint referees, &c. No provision is 
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made for injuries resulting from tlic layiiuj out of the road. — 
It is only v. hen the company enter to use the land that the in- 
jury is done for which the law provides a remedy. 

This certainly affords room for the implication that the entry 
for the purpose merely of laying out the road, does not subject 
the company to any compulsoiy proceedings to oblige them to 
proceed upon the track so laid out. Indeed it might well be, 
that the company, after laying out a portion of their road, 
might find that the damages incurred were greater than the ad- 
vantage of the particulai' location would justify them in assum- 
ing — and for this or other reasons which can bo easily conceived, 
it might be considered prudent to change such a location. It 
might be considered greatly prejudicial to the interests of the 
company, were they obliged to construct their road upon any 
land which they had viewed, or even staked out for that pur- 
pose, and as nothing in the charter plainly compels them to do 
eo, it would be injurious to their rights to put upon it so narrow 
a construction. 

If the company should persist in capriciously changing their 
locations, so as to injure the titlo to lands once entered upon (if 
such injury conld arise therefrom) such proceedings might be 
the subject of redress at the suit of those so injured. But as 
Joseph Roberts has not been subjected to inconvenience from 
such a course in regard to his land, we do not think the injuries 
sustained by others afford sufficient ground for setting aside 
these proceedings, which, as to him, have been regular. 

It is said that Donath and Kcmpman unite in the present 
application, but it is not perceived in what manner they, not 
being parties to the proceeding, can claim to be heard — they 
may possibly be entitled to insist upon further action upon, or 
an entire abandonment of, the proceedings in which they are 
respectively parties, but their rights cannot be considered in 
this case. The rule is discharged. 



District Coui^t of the United States. 

Southern District' of New York. — October llthy 1851. 

In Adnibaltt, before Jcdge Betts. 

Charter Parti/ — Charterer' — Wlien Owner, ffeld, that a 
charter of a ship for a voyage or term of time, the charterer to 
victual and man her, and have entire control of her, renders 
the chai'terer owner for the time, and the real owner is not re- 
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sponsible for the contracts of the master durante temporey if 
the creditor have notice of sach charter, ffeld^ that a sloop 
and craft navigating the waters of the state, or its vicinit j, and 
taken b^ the master on condition that he rictual and man her, 
and divide the earnings of the vessel with the owner, if such 
arrangement is knowii to the hands or seamen, the vessel is ex- 
empt from liability io the seamen for their wages on such 
hirm|;. Libel dismissed with costs. — Isaac Devoe v. The Sloop 
Fashion^ 



Miscellaneous. 

The new EnglUh Evidence Act. 

The act to amend the Law of evidence, 14 & 15 Vict. c. 99, 
comes into operation this day, November, 1st, 1851, and it 
will probably work a greater change in the administration of 
justice than has been effected by any statute since the passing 
of the County Court Act. Already its results are being felt, 
in causing smtors to resort to the superior rather than to the 
county cour^, and in substituting the summons for inspection 
in'the place of the bill for a discovery. 

Under the 2nd section, parties to an action, 4o-> or those on 
whose behalf it is brought or defended, are not oidy competent, 
but compellable, to give evidence either for or against them- 
selves ; therefore the plaintiff or defendant may not only tender 
himself as a witness, but may be subpoenaed and compelled to 
give evidence by the other party. In the latter event, which 
will probably but seldom occur, we presume that he will be con- 
sidered the witness of the party calling him, and may be cross- 
examined with leading questions by his own counsel. Probably 
however, before he has proceeded far in his evidence in cheif, 
he will be deemed to be a witness hostile to the party calling 
him, and may, therefore, also be subjected to leading questions 
from the counsel of such party. 

The next section excepts from the operation of the act per- 
sons charged with a criminal offence, and husbands and wives 
as witnesses for and against each other, and declares that the 
provisions of the act shall not render any person compellable or 
competent to answer any question tending to criminate himself. 
A tacit condemnation of the power given by the County Court 
Act, 9 & 10 Vict. c. 95, s. 83, to compel husband and wife to give 
evidence for or against each other, is involved in the adoption 
of a different rule by this statute, which, however, does not re 
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peal the County Court Act in this respect, as the ircrds of the 
present act are, "nothing herein contained shall render any 
husband competent or compellable to give evidence for c.r 
against his We/' ke. 

With regard to self-criminating evidence, the section re* 
lating to it will doubtless be construed so as to protect the wit- 
ness from being compelled to answer any question that may 
subject him to a penalty or forfeiture. [See Tayl. Evid. 960.] 

Proceedings in consequence of adultery, and actions for 
breach of promise of marriage, are exemptea from the act, (sec- 
tion 4,) but not actions for seduction. In the last-named class 
of actions, it is well known that the real plaintiff, the person 
seduced, was allowed to give evidence, because the parent, or 
person filling the relation of master, would bo the nominal 
plaintiflF, while the unfortunate defendant could not be heard on 
his own behalf. The Wills Act is not to be affected by the 
present statute, (sect. 6.) In all legal proceedings in the su- 
perior courts inspection of documents in the custody or under 
the control of the opposite party, relating to such legal pixceeil- 
ings, may be obtainea by rule or summons, wherever ii discovery 
could have been obtained by filing a bill in a court of equity, 
(sect. 6.) It may be here useful to refer to the following pas- 
sage in Taylor on Evidence, pp. 1177, 1180: — 

"It may be generally observed, that while Courts of Equity 
recognise no distinction between public and private documents, 
or between deeds and other less formal writings, they will com- 
pel discovery in aid of civil rights only ; and therefore, unless 
the defendant waives the objection to their authority, they will 
never enforce an inspection of documents to aid either the pros- 
ecution of, or the defence to, an indictment or information. — 
Neither will a Court of Equity interfere anymore than a Court 
of Law, where the discovery sought would subject the defendant 
tetany criminal proceeding, penalty, or forfeiture, or would vio- 
la the rules which relate to professional privilege. Subject 
these exceptions, any party to an action at law, whether he bc» 
plaintiff or defendant, is entitled in equity to exact from his 
opponent a discovery of the evidences, and therefore to inspect 
and take copies of the writings which relate either to his case 
alone, or to his case as well as that of his opponent ; but he 
has no right whatever to a discovery of the evidences, or to an 
inspection of the writings, which either relate exclusively to his 
adversary's case, or are not material to the issues about to bo 
tried at law. 

"As, in all cases where a discovery of the contents of papers 
is prayed, the onus is upon the plaintiff to prove his vi^h: 
thereto, and the only eviucr.co on \wiich ho can rely is the Jc- 
fendant's admission, it follows that a Court of Equity wiil not 
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meko an order for inspection of documents unless the plaintiff 
can shew from the defendant's answer, or from his affiaavit in 
the nature of a supplemental answer, first, that the writings in 
question are in the possession or power of the defendant; and 
next, that they arc relevant to his own case ; or, in other words, 
that he has an interest in their production, for the purpose of 
the trial about to take place, either as affording affirmative evi- 
dence of some right or title belonging to him, or as tending to 
disprove the title or case of his opponent, bj shewing some 
specific defect therein. 

*^ Though the Court will consider all documents to be in the 
defendant s power which he admits to be in the hands of his 
agenty or of any other person under his control^ it will not in 

Seneral order the production of papers where it appears, by the 
efendant's answer, that he has a joint possession of them with 
somebody else, who is not before the Court. But in these cases 
the plaintiff may either make all the parties interested parties 
to the suit, or he may compel the defendant to furnish in his 
answer a full discovery of the contents of these documents; and 
should ho adopt this latter course, and should the papers be in 
the custody of some person who' holds them for the defendant 
and the other parties interested, the defendant may still answer 
the interrogatories respecting their contents; for every defend- 
ant is bound to inspect and answer as to the contents of all 
<locuments that are in his possession or power ; and all which 
he has a right to incpcct, provided ho can enforce the right, are 
in his power. We may add, that no valid objection can be ta- 
ken to an order for the production of memoranda which are 
admitted by the defendant to relate to the matters in dispute, 
and to be in his possession, on the ground that they are inter- 
mingled with other entries on the same book, to a cuscovery of 
which the plaintiff is not entitled, and which cannot be separa- 
ted or sealed up." 

Acts of any foreign state or British colony, and judicial pro- 
ceedings in any court of justice therein, may be proved by an 
examined or authenticated copy. The authenticated copy, in 
the case of acts of state, must purport to bear the seal of the 
stjite or colony ; in the case of judicial proceedings, they must 
purport to bear the seal of the court, or, in the event of there 
not being a seal, to be signed by the judge or one of the judges 
thereof, who must state in writing on the copy that the courl 
has no seal. The mere production of such copy will be sufficient 
evidence of its contents, (sect. 7.) An apothecary's certificate, 
purporting to be under tne common seal of the Apothecaries 
Company, shall be received in evidence, (sect. 8.) [See Tayl. 
Evid. 13.] Documents admissable in our courts without proof 
of seal, stamp, or signature, or of the judicial or official charac- 
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ter of the person appearing to have sicned the same, arc to be 
admitted in Ireland, and vice versa, (sect. 9, 10,) and also in 
the British colonies, (sect. 11.) Registers of British ve? joIj? 
may be proved by the production of the original or an examineil 
copy, or a copy purporting to be certified under the hand cf 
the person having the charge of the original, (sect. 12.) When- 
ever it is necessary to prove the trial and conviction or acquittal 
of any person charged Tvith an indictable offence, neither the 
record, nor a copy thereof, need be produced ; but it shall be 
sufficient if it purport to be certified under the hand of the clerk 
of the court, or other officer having custody of the record, or his 
deputy, that the paper produced is a copy of the record, omit- 
ting the formal parts thereof, (sect. 19.) [Sec also the 14 k 
15 Vict. c. 19, s. 2. and the 14 & 16 Vict. c. 100, s. 22.] 

The 14th is an important section, by ^vhich, whenever any 
book Or other document is of such a public nature as to be ad- 
missible on mere production from its proper custody, and no 
statute exists which renders its contents proveable by means of 
a copy, any copy thereof or extract therefrom shall be adiniss- 
able, if proved to be an examined copy or extract, or if it pur- 
port to be signed and certified as a true copy or extract by 
the officer to whose custody the original document is intrusted. 

Every person, arbitrator, fcc, having, by law or consent of 
parties, authority to receive evidence, may administer an oath 
to the witnesses, (sect, 16;) which will meet the case of Keg. v. 
Hallett, (15 Jur., part 1, p. 433,) in which it was held, that an 
arbitrator appointed under the County Court Act had no power 
to administer an oath to a witness; and, therefore, that the 
latter could not be indicted for perjury in his evidence givea 
on the arbitration. 

Provision is then made in the act for enabling parties to ob- 
tain certified copies, fcc, which are rendered admissible in evi- 
dence, and for preventing false copie;, &c. from being made, 
(sects. 12, 14, 15, 17.)— Jurist, Nov. 1, 1851. 

The Webster Case in England. — The London Law Mag- 
azine for May contains, under the title of " A murder Trial in 
America," its promised article on the Webster case, as " so 
ably reported " by Mr. Bemis. The Webster ca£o is assumed 
to be a fair specimen of the mode of administering criminal law 
in America, and occasion is taken to ofier criticisms thereon — 
some favorable, some adverse, but all in a friendly spirit. The 
article on the whole is as just, and contains as few errors of fact 
as could be expected under the circumstances. The chief ob- 
jection is made to the great length of the trial ; protracted as 
it appears to the reviewer, unnecessarily, both in the ainount of 
testimony offered by the government, and by the length of the 
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Attorney General'^ arcumcnt ; and that, too, when " we have 
seldom read or heard of a case more divested of doubt, difficulty, 
or intricacy ; or one which less justified the erroneous redun- 
dance of matter with which it was belabored." The case doubt- 
less wears this aspect to those who read the report at this lapse 
of time, and after the confession ; but those who bear in mind 
the task imposed on the government in the then divided state 
of the public mind upon the question of the prisoner's suilt, 
almost every one having, from the extraordinary nature of the 
crime, read the facts and formed their opinion thereon; reccol- 
lecting, also, the acquittals which had been recently had in the 
same court-room, and feeling that at that time, more than any 
other for years, it was of the highest importance that the ver- 
dict should be according to the truth of the fact, — ^will either 
say that the government did nothing more than was necessary 
to convict, or will readily admit if were was any error it was 
upon the right side. Those who know the difficulties with which 
the government had to contend, will smile at the charges of 
" enormous redundancy of matter," and of " overdone justice." 

Some of the peculiarities of the administration of criminal 
law in America are thus referred to : " We find a peculiarity 
Vf'hich is well worth our respectful consideration in England ; 
namely, an inquiry of each juror whether he had expressed any 
opinion, oi; was sensible of any bias, or had conscientious scru- 
ples about conviction when the penalty was death? After the 
disgraceful acquitals for plainly proved murders so frequent of 
late in this country, owing to the same morbid feeling, it would 
be expedient to test our own jurymen similarly. A good deal 
of time lost, and justice defeated, might be averted were our 
jury boxes equally well weeded." 

^^ There is another peculiarity of criminal trials in America, 
which told with ^reat eJQTect in the case, and might be adopted 
here with much benefit, namely, the payment by the State of 
the expense of witnesses for the prisoner in capital cases. The 
absence of them is used with just power against the prisoner 
where this is so. Here the expense to a poor prisoner of bring- 
ing them forward, is constantly urged falsely as a plea in his 
behalf, when guilty. When innocent, it is a cruel injustice that 
the prosecution should be empowered and the prisoner defence- 
less. This not unfrequently happens; our niggardly system 
thu3 works ill alike for the ends of justice, whether for the 
punishment of guilt or the defence of innocence." 

^' There is another beneficial example afibrded by the Ameri- 
can practice. The Counsel for the prisoner speaks qfter instead 
of before calling his witnesses. This is a just system ; the 
other an unjust one, for it is a needless disadvantage to make 
him forestall what his witnesses may say." 
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The comments of the reviewer upon the efforts of counsel, 
and the summing up of the court, we give below. The praise 
bestowed upon the opening of Mr. Sohier, the argument of 
Judge Merrick, and the charge of the Judge, is fully deserved. 
An extended extract from Mr. Sohicr's address is given, "as a 
fair Fpecimen of the line of dofcnce taken, and of tlie style and 
character of forensic eloquence in America." "The main de- 
fence ha-nng been thus based on the alibi, which, if true, wholly 
exculpated the prisoner, in the second day of his speech Mr. 
Merrick adopted a line of defence utterly inconsistent with it, 
and put it to the jury that he might have been guilty of man- 
lilaughter on sudden provocation. Perilous as this double de- 
fence always is, it was powerfully put," &c. "We wish we had 
space for much longer extracts from this very able speech, 
which occupied six hours and a half in the delivery : a period 
by no means unduly protracted after the mass of evidence with 
which the government had encumbered the case. Then came 
a concluding speech from the Attorney General on the whole 
case. He annihilated every vestige of the defence, and most 
ably and successfully demolished the hypotheses one after an- 
other, viz : — that previous character was a sufficient defence ; 
that some unknown agent committed the crime ; that the con- 
duct of the prisoner was natural, usual, and inconsistent with 
guilt. The whole of the speeches were clever; parts of them 
powerful and eloquent, without one vestige of that rhetorical 
gewgaw and stage device which but too often alloy the best ef- 
forts of our bar. The peroration of the Attorney General is a 
proof of this, and affords admirable example of a much needed 
lesson to juries, which our judges might with great benefit give 
in this country." 

"The Chief Justice then summed up the case in a most able, 
terse, and masterly speech delivered Btnnding to the jury. He 
laid the case down most clearly and fully, and then recapitula- 
ted the evidence, without wading through it, as the fashion of 
some is. The following remarks on cu'cumstantial evidence, 
and the natural and apt manner in which they are applied to 
the case, will illustrate and justify our commendation of this 
excellent charge. 

" The proceedings which afterwards took place, on a writ of 
error, will form materi]^l of a second article, to which we must 
defer further and final comments on this singular specimen of 
American jurisprudence, — one signal no less for the great foren- 
sic talent and acumen it evinces, than for the operose and re- 
dundant complexity of its proceedings. So much overdone 
justice has never been exhibited, we will venture to say, before, 
in the history of jurisprudence." 
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NEW PUBLICATIONS. 

A DiciEST or THE Laws of Pcksstltatcia, from the year one thousand jseyen 
hiin'lrcdi to the t\7enty-second dny of April, cne thousand ei^hc hundred and 
forty-six. Seventh c Jition. The first f:>ur editions by the late JoHX Pm- 
Dc?N, Esq., the last three by Gcoogk M. Sracrn. Brought down to the 
twenty-eighth dny of April, one thousand eight hundred and fifty-one : with 
A new and complete Index to the entire work, by Feedkricil C. Brightly. 
Pfai'.Adelphia : Kny, Jun. & Brother, 1U3 Market Street, Law Booksellers 
and Publiahero, 1852. 

Every book which lightens professional labour is a boon to the profession, 
nnd when the liibour is cmi>loycd on a book of almost hourly use its Tslue is 
greatly increased. Since the year 1811, Purdon's Digest has always held a 
prominent place in the library of every Pennsylvania lawyer, as a book of the 
first im;^ortance. The criginal plan of Mi. Purdon having met the approba- 
tion of the profession, that same plan was more ftdly carried out and expanded 
by Mr. Justice Stroud in his valuable additions bestowed on the editions of 
1851 and 1846. From this plan Mr. Brightly has not deviated; and his la- 
bours have added value, use and importance to the book. The typographical 
change in the index, made by printing the several titles in large capitals, is a 
very good one. Indexes are a most useful portion of any Digest, and much of 
the real value of the book itself depends upcn its having a good and convenient 
iaiox: in the work beforo us, this is now complete, and bears the marks of 
much labor an4 oare, as well by the present as the former editor. This Digest 
may now bo com-i;cuded to the profession as a work quite as complete as the 
plan, the time tuid the labor given it will allow, and as an indispensable com- 
panion of every prcfe^fsional table in the state. 



RcroRTj OF Cases argued and acyusted in the Supreme Court of the United 
S ates. December Term, 1860. By Be:;jamik C. Howaud, Counsellor at 
Law, and Reporter of the Decisions of the Supreme Court of the United 
States. Vol. XI. Boston : Charles C. Little and James Brown, Law Book- 
sellers and Publishers. 1851. 

This the second port of the labors cf the Supreme Court of the United States, 
at Washington, during December Term, 1860. The bijsincss of tho Court can 
CO longer be embraced within the usual onncal one volume. This volume re- 
sembles its predecessors and ii reported in the usual manner. From the im- 
portance and magnitude of the cases in tho Federal Court, we think the Reporter 
does wisely in giving tho arguments of lending and distinguished counsel with 
some degree of fullness and care. The book is pnntcd by our friends Little & 
Brown, of Boston, and is of course dono in their usual good style. Amonj; 
many important cases we notice the Wheeling Bridge case (p. 528) opjpcars, and 
Ihe profession can now see and read tho elaborate arguments upon this cele- 
brated and leading subject. Commendation of the Federal reports would be 
useles?, as they ar? amon^ tlie uecc^iary dnily s<ui!:c2 cf the rrofc^sion. 
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Obituary Notices. 

Died, in Phil&dclphia, November 18ib,18.51, Jmlge Johji Bouvier, agcu 05. 
"Wc take from the Philadelplua p-jpcrs the follo\nii!5 tvibuto to liis nicmorv : 
At a meetinS of the members of the I*hi!a(lelpliia ]\.r, held at the La\v*Li- 
braiy, on the 20th November, 1551, the Unu. Jamci To Id was called to the 
chair, and Hemry M. Phillips was ai^.pointcd Secretary. 

The chairman annoonced that t!ie meetinjc had been cnllcd to erpre?s tL-.» 
regret of the members of the Bar for the death of tlicirlate a.Tzociatc, John 
liouvier, and in an eloquent address referred to the character and virtue:* mi" 
tjie deceased, whom he had iutimatelj known Arom cr4rl^' boyhood down to the 
day of his death. 

Mr. Charles Wheeler then paid a tribute to the memory and reputation <>f 
Mr. Bouvier, after which the Hon. Joel Joueii submitted the foUoT^ing resolu- 
tions, which were unanimously adopted, which he prefaced with the I'ullowin/ 
appropriate and feeling remarks : — 

'•The event which has convened us is one of yovcral similar events which 
have occurred within a few months. Faliing na they h.avc, within our profo- 
i^ional circle, they are to us peculiarly impresvive. 

"Judge Bouvier was actively and earnestly cnjrnpred in his professional pur- 
suits up to the very hour he was sti-icken down — r ) that if not literally in thi* 
midst of life, yet, in the activity of life, he fell under the fatal shaft. 

"His career is interesting and instructive, auvl his success anencoura;^cmen* 
to those who are called in early life* to struggle vritli a*! verso fortune. From u 
memorandom pat into my hands I lecm the lollowing particulars : He was born 
in France, in the department of Oard, apart of tbi» aucient province of Lnngue- 
doc. Ilis parents belonged to the tocicty of Frieuils. At the ago of fourteert 
he emigi'atcd with thom and one brother to PonnFvlvnr.ia, and landed at Phihi- 
delphia, in October 1802. About a year aftcrwav»!s. his father died at Frank- 
fonl, of the yctlow fever. Being now an orphan, a rtinnp:cr, and a ycutlj, it 
WttS his good fortuno to findii fiicnd in tl:o late Bcr.jr.min Jchnaon, a booksoUri* 
and printer, whoso place of bu:jiucss at t'lat timewi:* hi Market st. near Front. 
^Ir. Johnson, w^ho had been in France, r.!id had cx-crieixed the hospitality cl" 
Mr. lk>uvier*8 family, proposed to ^lis. JJouvior to i:ik^ both her sons into hii^ 
establishment and bring them up to his busiucs.«. Tlie proposal was accepted, 
and John Bonder remained with him ur.til ho rcaohc-,1 the age of twenty-ODc 
yeai-s. As a mark of the confi'lcncc cml rojirnrd vt' Xv. Johnson and other 
hicnds, they set him up in business as a printer, in Cyj vc-rs? alley. At this placr 
Mr. Bouvier remained two years. He then removci to Clicrry street, between 
?ixth and Seventh, where he continued in the ^:ame vocation about sii nlontb^. 
From that place ho removed to West Philadelphia, and built a i>nnting oflScc. 
near the place where the Darby road parts from the turnpike. The buildinj.' 
he erected, I am informed, is still etanding. At that place he carried on hh 
business prosperously, tmtil the year 18H. Ov.inji to tJ;o general dcpressioji 
of all kinds of butinoss, he was compelled, at that time, under very disadvan- 
tageous circumstiinces, to remove to the Western part of Pennsylvania. He 
settled at Brownsville, a small town on the Monongohela livcr, and on the 
read from WhooUng to BaltimDre. At this place he conducted a newspaper 
called the Gknius of Dberty. In connection with tliij labor he commenced ths' 
study of the law, under the^ direction of the IIt.;i. Andrew Stawart At thf 
completion of his preparatoiy courae of study, he ren\ovfcd to Uniontown, Fa; - 
etto county, where he was first admitted to the bar. 

"On his application for admission, Judge K€::iiody, I^.te of the Supreme 
Court, at that time a member of the Bar of the cuuiit^, was appointed one of 
his examiners. 

"Soon after he returned to Phiif^.dclphia. He rvas cdmittcd to the Bar of 
the District Court, April, 1824. From that time to hi«s death, he laboi*ed iudui-- 
tricusly in his new vocation, with the excepticn of an interval, during which h<» 
held the office of Uecordcr of the city, and a Judge of tli? Coui-t of the Criminal 
Sessions. 



Digitized by 



Google 



i'S-< AMERICAN LAVr Jor^I'AL. 

[OMtunry Xoticcs.] 

••J'Jr Ju'lgc Bouvier's c1::m actor fin I f-tr.r.o.hiji .i, ^ !. —;•«»• U is unnecessary 
til svcnk; his printcJ v.ritinsrs orijri.fil nntl editorial, arc well known and 
i\i':\i\y apprcciAtcd by the proie?5iou. Tcrlinp^ no book of the kind has ever 
*. •:. |';il)li:<he<l iu thisco'Jntry j-o -ci;ii\.ily rt;-ccptiblc to t!ie profession at large, 
. \k.- \.:\\\ Dlc'ionr.rA'. lie \r.v cncr.victl in revising it for a new ediHonot tlie 
•• • • -f' the unoxpcctod attack of di.-w >o ^liicli teriuinnted in death. Uk more 
jv .'M* W'T^:. tl>c Institutes of Amcric. n Liw. has not been long enough bcforo 
"..• !'.'. *'.v: ^i^ UiMt .icj. tired the « har.u ivj wliio!i, it is believed, it uiU bo nlti- 
r I .* '• ('.itiu'. t,i .U>-civc. It vi!l bo . '..' i'lus, hcwever, to anj* one, upon acur- 
• >.\ r- !.r.nati -a i»i i!:o?e volume?, t!:;u ihcy ii;i3 the product of great rrjcoi-ch 
•r: I W»' >r. 

•• I forbear to dotnin you with any eidoi;ium of Judge Bouvicr as a man and 
» ?;ti:;»:i. It is« :^ntuient to say lie wa-* highly esteemed for his many excellent 
i-(;:l:::i-H 'jy n'l who knew him, r.nd, I may a-M, luo^t highly by those who knew 
'»ir: 'm'>i. ' With » view to render a just tribute to his memory, I beg lcaT« to 
-uhrx.lt tj tlio meeting the following rc«olutioj:s : — 

•* ilc.-Mih'ed, That tlio meeting have hear*l with sincere sorrow of tlio decease 
..f the Ho-.i. John lk)uvier, formerly Reconler of this city, a Judge of the Court 
•il'Cnjiiini'.l S-js^iions, and more recently a meiulier of the Philadelphia Uar. 

** Kc!«'lvci. That by this afflictive event, the legal profession have been de- 
;ir;v' d ot' a l;ibonuui<, useful and learned writer, the Bar of Philadelphia of en 
:«on.'.rablo a:id highly esteemed menibci*, and the communitj at large, of un 
exemplary and honest citizen. 

*• Kcsulved, That a Committee be appointed to conTey to the family, the sen- 
timeats of high regard entertained by this Bar for the memory of th« deceased, 
and of sympathy for them in their bereavement." 

The chair appointed as a committee, Hon. Joel Jones, Charles Wheeler, 
Henry J. Williams, Kdward Hopper, William Parker Foolke, and the chaiiman 
nntl seceretary were adi^^d to the committee. 

On motion of James Goodman, Estj., it va.s resolved that the proceedings of 
tho mooting be published. 

At a meeting of the members of tlie Bar, !icld in tho Law Library, Dec. 15th, 
IH-'^l, on motion, the Hon. G. M. Dallas wr.>^ called to the chair, and Chas. K. 
Ijcx apppointed Secretary. 

P. McCaU, Esq., announced with «omc appropriate remarks, the decease of 
Klihu D. Tarb, Esq., late a mcmber'of this Bar, and offered tho following res- 
olutions, whioh were unanimously cdoptod : 

Resolved, That the Bar has learned with sincere regret, the decease of their 
esteemed and valued profossional brother, Kliki' D. Takh, Esq. 

Resolved, That the Bar will attoLd his funeral iu a body and wear the cus- 
tomary badge of mourning. 

Resolved, That a Committee of five be appcinted to convey to the family of 
tho deceased the sinoere sympathy of the Bar. Messrs. P. McCall, David P. 
Brown, St Geo. T. Campbell, H. M. Phillips and Edward Hopper, were ap- 
pointed tald committee. 

On motion of D. P. Brown, Esq., Resolved, That the proceedings of tliis 
meeting be published. 

On motion of Edward Hopper, Esq., tlie Cliairman and Secretary were added 
tu the committee. On motion, adjourned. 

GKORGE M. DALLAS, Chairman. 
CnASLSs E. Lex, Secretary. 



SupRBVi Cjuht or Pbhxstlvania. — On the 17th of October last, five Judges 
were elected under the Amended Co:i»titutiou, and at a subsequent day they 
luet at Han-isburg and drew lots for their respective terms of office, which re- 
sulted as follows : — Jeremiah S. Black, Chief Justice, for three years : Ellis 
Lewis, Justice, for six years: John Rannister Gibdon, Justice, for nine years: 
Walter H. Lowrie, Justice, for twelve year^ : Richard Coulter, Justice, for fif- 
teen years. The Court, thus organized, met at Philadelphia on the second 
Monday of this month, where they arc now fitting. 
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Tbe New English Law of Evidence.* 

The opponents of the new law of evidence objected that it 
would induce the commission of perjury, and they now triumph- 
antly cry, see the realisation of our predictions in the prosecu- 
tions already commenced. We see no such thing. The new 
law has not caused perjury, but it has caused the discovery of 
perjury, and will cause its punishment and repression. Under 
the old law of debtor and creditor, how many perjuries passed 
unnoticed. PlaintifiFs swore to their debts to take out writs, 
and how many of those oaths were false. But no matter how 
groundless or knavish the claim, nothing was ever heard or 
thought in those days of the perjury in the preliminary proceed- 
ing. A man capable of committing perjury is capable, we may 
be certain, of subornation of perjury ; indeed there are many 
who will not scruple to procure the commission of the offence 
though thev would shrink from it in their own persons, and 
perjuries of this class have abounded in our courts, and passed 
without punishment. But the effect of the new law will be to 
convert the suborner into the perjurer, to fix him with the guilt 

* The Iftte English Eyidenee Act has attneted so much attention, both with« 
in and without the profession, that WO are induoed to gite the views of some of 
the leading London Jonrnal? . [Ed. Am. Law Joxnu 

Vol. XL— ko. 7. 
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which he has hitherto sought to shift to another, and also with 
the punishment. This is no increase, but really a diminution 
of perjury. When A gets B to perjure himself for a bribe, 
there are two parties to the perjury, two iuTolTedin the sin aiui 
crime, and the law which compels A to give cTidence, and driyes 
him to the alternative of speaking truly, or forswearing himself 
with his own tongue, narrows the motives Tor subornation. — 
Many a knave will say, Why should I pay another for what I 
may do myself? Or if he shrinks from the perjury, he will not 
introduce a contradiction in his case by suborning a witness to 
make statements which his own testimony must disprove* . 

But the example of the punishment ofpeiju^ a^ the fountain 
head wiU be an inestimable benefit. What is the difference 
between the cases of the man who robs another of his purse on 
the highway by the pistol, and one who tbhs in a court of law 
by a false daam supported by false evidence ? But hitherto the 
latter and greater villain has escaped any punishment, for we 
cannot give the name of punishment to costs and the mere dis- 
appointment of the booty. Take for example the remarkable 
case that occurred some six or seven years ago, Trueman and 
Dapuis. Dr. Trueman, who had the implicit confidence of Mrs 
Dupuis, a widow lady, rendered her the little service of receiv- 
ing her dividends for her, saving her the trouble which ladies 
are glad to avoid. After a time he suggested that it would be 
more convenient that the stock should stand in his name, and 
that then Mrs. Dupuis would receive the. interest to the day, 
without even the trouble of putting pen to paper. She acceded, 
and the stock was transferred. The next hidf year the dividend 
was not handed to Mrs. Dupuis at the usual time. After some 
interval, Mrs. Dupuis wrote to .the doctor, gently reminding 
him oftiie omission. The answ^ was that he knew not what 
she meant^ or to what payment she idluded. $he repfiibd, as*- 
suming some strmnge mistake, and specifying the divideiid. Tlie 
doctor s rejoinder was curtly and cavalierly that he had no mo- 
ney of hers. The villainy then came Qut. He pretended that ' 
the stock had been transferred to repay a sum of money he had 
lent to Mrs. Dupuis. The poor lady had then the horror of 
finding herself threatened with double ruin — ruin of fortune, 
and min of character; for if the doctor's account was to be 
credited, she had attempted to rob him in requittal of a service/ 
One of l2ie two parties in the case was dead^ a thief 6t i^^ 
blackest dye. The matter came before Sir Knight Bruce in 
ChanceiT, who, in a very lucid and masterly. judgment> put to- 
gether me improbabilitieB of Dr. Trueman's averments, so as to 
make them amount to impossibility. He alleged that he.had 
lent the sum of some thousands to Ms. Dmpm in notea^ winch 
he had kepi in the house, without keeping a Kk^Ie number ef 



Digitized by 



Google 



AMEltK.VN LAW JOURNAL. 291 

[New Law oi Evidence.] 

them, or any trace of whence he had them. Mrs. Dupuis had 
a jad^ent in her favor, restoring her little fortune, and clear- 
lier character. The doctor walked out of Court disappointed 
of his booty, and infamous. But should this have been ail, or 
^vould it lia all, in a similar case in a court of law under the new 
act, admitting the evidence of the parties ? How satisfactory it 
would be to justice, and to public morality, to see a Dr. Tru- 
man not only balked of his villainy, and proved guilty of the 
fraud he had imputed to the injured party, but committed to 
take his trial for perjury, and to suffer a substantive penalty for 
his trial for perjury, and to suffer a substantive penalty for his 
atrocious false testimony, and attempt at the worst robbery by 
the worst means. 

A fraudulent plaintiff or defendant is a robber of the most 
dangerous sort, endeavoring to pervert the law itself to an in- 
strument for his nefarious purpose, — a robber, be it remember- 
ed, of reputation as well as of property, for his success damages 
and destroys the character of the injured party, inasmuch as it 
falsely affects it with the stamp of fraud ; and upon this wicked 
attempt justice is now brought to bear, in the penalty upon the 
perjury involved in it. A few examples will operate as a salu- 
tary warning to dishonest litigants. 

But the law which punbhes the perjuries of parties should, 
in consistency, put an end to the latitude of pleading -which 
^ives them license of untruth, flagrant, self-evident. Our plead- 
ings seem founded on the Spanish maxim, tell a^ lie to find a 
truth ; but when parties are .punished for telling lies upon oath, 
it is hi^h time to put a stop to the practiqe of indulging them 
in lies in pleas. Lie not at all, must be be the new rule of our 
courts, for it is monstrous to train parties to falsehoods in their 
written pleadmgs. And to punish them for it in their evidenoe 
viva voce. The Times well observes : 

^< We are not surprised at the perjury that has occurred, be- 
cause we sincerely believe that the present system o{ pleading 
in our courts, in addition to all its other defects, has tended tQ 
lower the morality of Ut^nt parties and to introduce a system 
of soleikin and authorized fftlse^iood. It is, and always has been^ 
in the power of a pluntiff to place on the>files of our courts of 
Uw and equity statements under the name of declaration or 
bill which may be utterly false, for the falsehood of wUch he 
is subject to no punishment or disgrace, which necessarily en- 
tail on his antagonist considerable expense, and by viiiiue of 
which he may succeed in the suit should the defendant commit 
a mistake iu his pleading. In like manner it is allowed to the 
defendant solemnly and deliberately to state as many false de- 
fences as he pleases, and for this malpractice there is not only 
no punishnienty but actually a reward in the shape of delay and 
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vexation to the plaintiff. It is hardly to he expected that courts 
which tolerate pleadings utterly false should he able all at ofice 
to obtain from the parties to whom this scandalous license of 
mendacity has been granted evidence entirely true. To allow, 
and even encourage, parties to make false statements before the 
trial, and then to punish them for supporting the statements at 
the trial by their oath, is to tempt men to cnme by the bait of 
impunity in the first instance. It is no long step from telling 
a lie to swearing to it. The remedy for this is clearly to re- 
quire that all pleadings should be rerified by the oath of the 
parties before they can be received, and not by tolerating fals- 
hood to hold out inducements to perjury." 

In the last report of the commissioners upon pleading, which 
professed to embrace every consideration and to consider every 
practice to which objection could be made, not a syllable ap- 
pears on the subject of pleas manifestly false. The admission 
of the evidence of parties subject to penalties for penury is, 
however, a reform which must entrain a series of other kindred 
reformations. It drags truth into court, and all truth's attend- 
ants must follow. We look upon this improvement of the law 
as the most important of any change of our time, valuable in 
itself, and pregnant with further good. 

Already has one judge who had manifested strong prejudice 
against the new law seen reason to acknowledge at least that 
it is not without its advantages. In disposing of the case Mar- 
tin vs. Mangean, which turned on the fact whether notice had 
been given of the dishonor of a bill of exchange, Mr. Baron 
Martin said : 

. This case had proved the benefit which could be derived from 
the operation of the new law of evidence. That new law had 
acted most beneficially iu the present case ; for there had been 
thousands of instances where a bona fide holder of a bill of ex- 
change had given a verbal notice to a party of the dishonor of 
the biU without, as in the present instance, his having taken 
any witness with him. Prior to this new law of evidence, the 
party not being eligible or admissible as a witness himself, had 
been without the means of giving proof of the dishonor ; while 
here, the plaintiff having been himself exanuned, had proved 
that he had personally informed the defendant of the nonpay- 
ment of the bill. 

This admission, so far as it go^, is creditable to the candor 
of the judge ; but there still remains some prejudice to dissipate 
in the same quarter. A day or two before Mr. Baron Martin 
had held forth on the advantage which a clever knave would 
have in dressing up his story over a nervous honest man, em- 
barrassed and wanting self-possession. Such cases may occur 
occasionally, for there can be no absolute security against bad 
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eyidende, which paflBed and imposed under the old law in the 
persons of witnesses, as it may also occasionally pass and im- 
pose nnder tiie new in the persons of parties. Bat as De Foe 
says, truth inspires nature, and more uian that, the perception 
of truth is wonderfuUy served by instinct in the commonest 
minds, especially where there is the immediate comparison of 
truth and untruth. There Is a chemistry in such cases which 
|M[^cipitates the fidse. The organs of self-betrayal are indeed 
nftrvellous, as we have had occasion to note in the late inquiry 
before Lord CarUsle. The party, Mr. Ramsha;)r, was present ; 
circumspection would be the care of every man in such a posi- 
tion, and Mr. Ramshay had the aid of professional experience 
and of knowledge of the tactics of defence ; but if there had 
been the shadow of a doubt upon the merits of the case, would 
not Mr. Ramshay's conduct in the Court of Inquiry have re- 
moved it, and shown the indiscreet impulsive character of the 
man ? He was the chief witness against himself. Unexamined 
he was a party volunteering decisive evidence against himself. 

[^LanMn 'Examiner. 



The New Law of Evidence. — ^We give an abstract of the fol- 
lowing cases, not on account of their intrinsic importance, but 
because they illustrate the working of the new law of evidence. 
In a case of debt, tried yesterday week, in the Bail-Ooqrt, be- 
tween two tobacconist (Mahon vs. Wright), in which the verdict 
passed for the defendant, the* sworn evidence of the plaintiff was 
so clearly disproved that Mr. Justice Erle6rdered mm to be ta- 
ken into custody at the close of the trial, with a view to an in- 
dictment for perjury. On the same day, in the court of Ex- 
chequer, after a verdict had passed for the defendant in an 
action for work and labor, [Asplin vs. Blackman], Mr. Baron 
Martin ordered an indictment of the plaintiff for perjury, and 
placed the defendant under recognisances to give evidences 
against him. In the Bail Court, on Tuesday, in the case of 
Rayner vs. Arlewson, Mr. Manisty made application, under the 
authority of the new act, for a rule calling upon the plaintiff to 
state upon oath whether the several allegations contamed in the 
affidavit of the defendant were or were not true, and whether 
or not the plaintiff had in his possession any documents, &;c., and 
if so to show cause why he should not produce them. The case 
itself was of no interest, and referred merely to a transaction 
in the sale of some tallow. Mr. Justice Erie, who had some 
doubts on the subject, said he would give his answer on Thurs- 
day. His lordship then said : That part of the rule which de- 
sired that one party might be commanded to answer the matters 
in the affidavit, the court was of opinion ought not to be grant- 
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ed. The power giyen b j the statoie extended to the produc- 
tion of inatminents, bat did not extend to compelling a party 
to answer the matters in the affidayits. With respect to writ- 
ten docoments in their generic term, the power extended to 
those documents which t^ applicant could conyince the judge 
would probablj be material and relevant to prove the issue that 
was in Question. A party is not to have power to search the 
books of his opponect to see if he can find anything that will 
serve his purpose. . Rule refused. In the sittings at lfi$i PrhUj 
in the Court of Exchequer, on Tuesday, in the case of Martin 
vs. Mangeon, the question, which respected a bill of exchange 
for 1007., turned upon the point whether the defendant had 
received due notice of the dishonor of the bDl. It was shown 
in evidence very dearlv that due notice had been given, and, 
in directing the jury, Mr. Baron Martin said this was an ac- 
tion in which the recent alteration of the law of evidence was 
of the greatest use, the facts could not have been elicited with- 
out it. The jury immediately returned a verdict for the plain- 
tiff. In the Court of Exchequer, also on Tuesday, in Koffers 
vs. Turner, Mr. Quain moved for a rule directing the defendant 
to produce, for the inspection of the plaintiff, certain ship's pa- 
pers, under sect. 6 of 14th and 15th Vic, c 99, the recent act 
to amend the law of evidence. A rule nui was granted. 



The London Times lately commented with justice and spirit on 
the unbecoming habit of some of the judges of contemptuously 
decrying acts of the Legislature for the reformation of the law. 
No sooner does the new law of evidence admitting the testimony 
of parties come into operation, than Mr. Baron Martin must 
have his fling at it, as follows, in the case Porter vs. Vries. 

^^ Mr. Baron Martin said that that which had occurred in this 
trial was what he very much feared would often arise — ^the 
plaintiff and the defendant ditfered distinctly in their views, not 
onlv of the conditions of the agreement, but also as to what 
had passed upon payment of the account being demanded. — 
Each party had given his own version of the terms of the agree- 
ment, and its operation. Those versions were inconsistent the 
one with the other. With reference to the evidence of plain- 
tiffs and defendants, it was the opinion of one of the most emi- 
nent members of the bench that the evidence of such persons 
ought to be regarded by juries sometahat in the same light as 
though it were that of a man who^ having been implicated in the 
commission of a crime^ eventually tut*ned round and became 
what was called *' Queen*s evidenccy' as against his former 
companions and associateSy and therefore, that juries ought not 
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to place implicit reliance on the .^videoce of sUob parties, un- 
less their statement were confirmed and fully corroborated by 
other witnesses. In all ;criminal trials the evidence of an ac- 
complice was looked upon with on eye of suspidioQ until it was 
confirmed by other witnesses, or by the peculiar oircumstahoes 
of the particular case. So in the ^ase where aplaiatiff' or de- 
fendant gave his evidence, the eminent judge to^irhota he bad 
referred was of opinion that those parties o^gbt to be confirmed 
by other persons. Not that either plaintiff 6r defradant would 
intentionally say that which was not the fact, but .btCMse, hav^ 
ing arrived at a certain view of the transactioa^tthetr miidds, 
even though that view were erroneous, had become, impressdd 
with its truth ; therefore it was t^t a confirmation, by lOther 
witnesses became necessary. The defendant's account of. tiie 
arrangement appeared to be, that the plainl^iff haduudertaken 
to supply him with the brougham for twelve months f<^ lOitf. 
and that the first payment was not to be looked for nntil «ix 
months had expired, and therefoi^ upon the demand of pay- 
ment being maae in March, he had refined to. pay because the 
^ money was not due. The plaintiff, on the other hand^ aaid thf|( 
there had been no stipulated time for the paymentfa^ tobemad^^ 
The jury had heard the whole of the evide^ice, and would anSvia 
at such'a verdict as they considered would render the moat jus- 
tice to both paeties. 

What had occurred in this trial, had) forsooth, realised Mr. 
Baron Martin's fears, of what would often arise under the new 
law of evidence. And what was it that had o<:eurred to verify 
the learned judge's foreboding? Wl\y, the plaintiff and: Aet- 
fendant differed distinctly in their views, not only of the agree^ 
ment, but also as to what had passed upon the demand for pay- 
ment. Prodigious! And is there anything. Strang, foul, and 
imnatural.in ^e differences between plaintiff and aefendant as 
to engagements, and facts? Have plaintiffs and defendants 
hitherto come into court of complete, accord, as to their cove^ 
nants, and all that has passed between thesu . If so, what lUii 
made the plaintiff a plaintiff, or the aefendant a defendaiit ? 
The common nature of a suit is, that the one asserts something 
that the other denies. When the phenomenon comes before 
Baron Martin under a law that confronts the litigants, he cries, 
here are my fears realized. Here are parties who do not agree 
about facts and words ! How shocking, how unheard of, what a 
new scandal referable to a new law ! Oh ! Betty Martin, how 
often shall we have to invoke your familiar name. 

Why, what have you had before you all the days of your pro- 
fessional life but various forms and phases of this dispute ? The 
onljr difference is, that instead of the representation of the con- 
flicting statements at second hand, you have now the parties 
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themselyes before jou to help the judgment <m the traths o 
the case. 

Haying commented on the frightful novelty of inconsistent 
versions of terms of agreement between plaintiff and defendant, 
hitherto of such perfect accord on such points, Mr. Baron Mar- 
tin cites the opinion of a learned Mrs. Harris, an eminent mem- 
ber of the Bench, that the evidence of parties ought to be 
regarded in the same light as that of men who have been impli- 
cated in crime and turned Queen's etidence against their former 
companions and associates. 

Now we must plainly say that Mrs. Han*is here talks some- 
thing marvellously like stark nonsense. There is not the slight- 
est analojgr between the evidence of parties and Queen's evi- 
dence. The Queen's evidence is fairly open to the suspicion of 
exceeding the truth against his former confederates, of under- 
statiog his own share in the crime, and assigning the main 
guilt to his accomplices. Where is the parallel to this in the 
case of a party in a civil suit? Who is the confederate or ac- 
complice he is likely to charge with more than his share of 
Silt? Himself? Preposterous. The other party? Whatltis. 
B debtor the confederate of the creditor, the creditor of the 
debtor ? the tradesman the confederate of the customer, the 
customer the confederate of the tradesman ? A falser or more 
foolish analogy was never attempted. 

Undoubtemy the evidence of parties is to be received with 
extreme caution, and to be subjected to a jealous scrutiny, but 
not with the caution attaching to the evidence of confessed 
criminals, as asserted by Mr. Saron Martin upon the dictum of 
the learned Mrs. Harris. The endence of parties does not 
come before juries with the mark of avowed infamy on it. 
It comes before them simply open to the suspicion of the bias 
of interest, which may push a man to the length of untruth, 
which may make an honest man unconsciously a favorable wit- 
ness to himself. For this bias the jury have to watch and to 
allow, and we maybe quite sure that the tendency will not be to 
underrate its influence. And the judgment is much aided hj 
having bias and counter bias to compare in the conflicting evi- 
dence. Seldom can truth and untruth be brought into contact 
without the discovery of their respective qualities. The judg- 
ment of Solomon is the standing example of this fact ; but the 
procedure of Solomon, the eminent member of the Bench quo- 
ted by Mr. Baron Martin, would condemn, as Solomon did not 
look upon both claims as tainted with a suspicion like that at- 
taching to a witness against a. criminal accomplice, nor did he 
require external corroborative testimony one way or the other, 
but sought and applied a test for self-betrayal on the one hand 
and self^ vindication on the other. But Solomon never wore a 
wig and gown, and knew not the ways of Westminster Hall. 
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Bcntham styled the examination of parties the natural pro- 
cedure. The father calls before him, confronts face to face, 
and cross interrogates the children whose conduct is in question. 
He relies much on the signs with which nature unerringly helps 
truth. Men acquire greater art in concealment ; but seldom is 
there a proficient in rongery so skilled that ordinary sagacity 
will not detect the knave in some part of Jiis statement of his 
own case, or in his fenbing with the counter evidence and cross 
questioning. 

We pass now to another instance pf the treatitient of new 
statute law, and its injurious consequence, as well is pemipioiis 
example. 

The widow of Mr. Blake, who was killed in the accident at 
Clay-cross jiunnel, brought her action against the railway com- 
pany, under Lord Campbell's excellent act, and obtained a ver- 
dict of 4,0002., but after a charge, in which Mr. Baron Parke 
had treated the law as so foolish or so va^e that it would not 
allow of any distinct direction, and left lum no alternative but 
to fling it on the jury to make what they could of it. 

Mr. Baron Parke stated his opinion in conformity with that 
of the Chief Baron, that the claim of the plaintiff must be limi- 
ted to pecuniary damaee, that is, to a strict appraisement of the ^ 
value in £. s. d. of the deceased husband, the pretiumaffectianis 
which is admitted in the case of animals being in this view ex- 
cluded in the assessment of the loss of a husband or near rela- 
tive. He afterwards, however, rather testily added : " I can't 
say that is the only thing ; I can only give the jury m^ notion 
of it, and they must settle it' themselves. If you consider the 
plaintiff is entitled to any thing beyond the pecuniary loss, you 
will say so, and estimate it accordingly." 

Upon the ground of the vagueness of this direction, if direc- 
tion it can be called, a new trial has been moved for, and the 
rule granted, Lord Campbell, the father of the law so cavalierly 
treated, remarking that the learned judge had at one time said 
that ^Hhe compensation must be confined to pecuniary loss, and 
then left it to the jury to give whatever the^ might think fit, 
not limiting it to the pecuniary loss," addmg emphatically, 
^Hhe Court believed the act to be a most efficient one, and when 
it came before them judicially, it would be their duty to see 
that it was carried into effect." 

But mark the hardships of saddling the parties with the ex- 
penses of a new trial, because the Court presided over by Mr. 
fearon Parke has failed of the duty to carry the act into effect, 
which the Chief Justice promises shall be performed by his 
Court. — Examiner. 
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An Alleged Libel by Dr. Newman. — ^In the Court of Queen's 
Bench, on Taesday, Sir F. Thesiger moTed for a rule to show 
cause why a criminal information should not be filed against 
Messrs. Bums and Lambert, for the publication of a libel on 
Dr. Achilli, contained in a pamphlet called *^ Lectures on the 
Present Position of Catholics in England," and purporting to 
haye been written or deriypd by Dr. Newmw, D. D., priest of 
the congregation of St. Philip Neri, the particular lecture being 
entitled ^^ Logical Inconsistency in the Protestant View." The 
pamphlet contained some strong and unwarranted reflections on 
the moral character of Dr. Achilli, and that was the ground of 
his applying to the court for its protection. The most offensiye 
part of the libel was contained in the passages which described 
Dr. Achilli as addressing an audience in the Town Hall of 
Corfu, after having abanooned the faith of the Roman Catholic 
Church, in consequence of the persecutions by it which he had 
suffered. These passages were as follows : " * Mothers rf fam- 
ilies,' he seems to say, ^gentle maidens, innocent children, look 
at me, for I am worth looking at. You do not see suchasieht 
every day. Can any church live over the imputation of such a 

E reduction as I am 7 I have been a Catholic and an infidel. I 
aye been a Roman Priest and a hypocrite. I have been a pro- 
fligate under a cowl. I am that Father Achilli who, as early 
as 1826, was deprived of my faculty to lecture for an offence 
which my superiors did their best to conceal; and who, in 1827, 
had already earned the reputation of a scandalous friar. I am 
that Achilli who, in the diocese of Viterbo, in Feb. 1881, rob- 
bed of her honor a young woman of eighteen ; who, in Sept. 

1833, was found guilty of a second such crime, in the case of 
a person of twenty-eight ; and who perpetrated a third in July, 

1834, in the case of another aged twenty-four. I am he who 
was afterwards found guilty of sins, similar or worse, in other 
towns of the neighborhood. I am that son of St. Dominic who 
is known to have repeated the offence at Capua, in 1834 or 

1835, and at Naples again in 1840, in the case of a child of 
fifteen. I am he who chose the sacristy of the church for one 
of these crimes, and Good Friday for another. Look on me, 
ye mothers of England, a confessor against Popery, for ye never 
may look upon my like again. I am that veritable priest, who 
after all this, began to speak against, not only the Catholic 
faith, but the moral law, and perverted others by my teachings. 
I am the Cavaliere Achilli, who then went to Corfu and made 
the wife of a tailor faithless to her husband, and lived publicly 
and travelled about ^rith the wife of a chorus-singer. I am that 
professor in the Protestant College at Malta, who with two 
others was dismissed from my post for offences which the au- 
thorities cannot get themselves to describe. And now attend 
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to me, sach I am, and you shall see what you shall see about 
the barbarity and profligacy of the inquisitors of Rome.' You 
speak truly, Achilli, and we cannot answer ^ou a word. Tou 
are a priest; you have been friar; you are, it is undeniable, the 
scandalism of Catholicism, and the palmary argument of Pro- 
testants, by your extraordinary depravity. You have been, it 
is true, a proflinte, an unbeliever, and a hvpocritc. Not many 
years passed of your conventual life, and you were never in 
choir, always in private houses, so that the laity observed you. 
You were deprived of your professorship, we own it : you were 
prohibited from preaching and hearing confessions; you were 
obliged to give hush-money to the father of one of your victims 
as we leam froman official document of the Neapolitan police 
to be ^ known for habitual incontinency ; your name came be- 
fore the civil tribunal at Corfu for your crime of adultery. You 
have put the crown on your offences by, as long as you could, 
denying them all ; you have professed to seek after truth when 
you were raving after sin. Yes, you are an incontrovertible 
proof that priests may fall and friars break their vows. You 
are your own witness ; but while you need not go out of your- 
self for your arguments, neither are you able. With you the 
argument begins ; with you, too, it ends ; the beginning and 
the ending you are both. When you have shown yourself you 
have done your worst and your all ; you are your best ar^- 
ment and your sole. Your witness against others is utterly m- 
validated oy your witness against yourself. You leave your 
sting in the wound ; you cannot lay the golden eggs, for you 
are already dead." This was the libel in respect of which Dr. 
Achilli now made this application to the court. It appeared 
from the inability to reach Dr. Newman, who would neither ac- 
knowledge nor deny the. Dr. Achilli was compelled to proceed 
against the present defendants, the publishers of Dr. Newman's 
pamphlet. Sir F. Thesiger further stated that Dr. Achilli de- 
nied the charges alleged against him, and the Court granted a 
rule to show cause. 



Criminal Information against Dr. Newman — The Q\ieen 
vs. BuTM and Lambert. — In the Bail Court, on Monday, the 
Attomey-G^nctal said that in the above case a rule nim had 
been obtained for a criminal information for the publication of 
a libel upon Dr. Achilli. He (the Attorney General) then 
moved, by consent, that the name of Dr. Newman be substitu- 
ted for those of the present defendants. Dr. Newman being ex- 
tremely anxious that the publishers should not suffer the conse- 
quences of such a publication on his account, and being then 
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desirous to have his name sabstitated for theirs. Mr. Ellis, 
who appeared for the prosecator, consented that the rule ap- 
plied for should be granted at once. Another rule was subse- 
quently applied for to show cause why there should not be an 
enlargement of the original rule until the first day of Easter 
Term, grounded upon an affidavit on the part of Dr. Newman, 
which stated, that it was impossible for him to answer the mat- 
ters of the affidayit upon which the rule had been granted, with- 
out obtaining evidence from various places ; that it would be 
necessary for him to send to all those places to collect materials 
for his defence ; and that he believed, if time were allowed him 
he would be able to substantiate the charges. It was eventually 
agreed that if the complainant did not choose to brmg the case 
on, on Thursday, a rule nisi should be granted. On that day, 
however, Sir F. Thesiger moved the court against the enlarge- 
ment of the rule, and to make t&e original rule absolute. Tne 
court would bear in mind the fact that Dr. Achilli had left, and 
Dr. Newman had joined the Church of Rome. The application 
with reference to the rule was without precedent in the court. 
If the rule were granted no indictment for perjury could be 
brought against the witnesses, because they were living abroad, 
and would nor, therefore, be subject to the jurisdiction of the 
court. In his affidavit Dr. Newman did not allege that the wit- 
nesses whose evidence he wanted to have in support of his charge 
would be brought to England, or even that they could speak to 
the charge brought against Dr. Achilli. It was, in his opinion, 
necessary that Dr. Newman should show in his affidavit that he 
was in a position to establish the charges which he had made 
against Dr. Achilli. If the charges were true. Dr. Newman 
should be in a position to prove them before they were made ; 
but that was not the case, and in the affidavit on which he moved 
the court he had not ventured to make any such statement. If 
the charges were true, Dr. Newman ought to have been in a 
position to prove them before he made them, and if they were 
made in the ordinary way, when there was an opportunity of 
having the witnesses cross-examined. In his affidavit, Dr. 
Newman asserted the libel complained of in an exceedingly 
vague and general manner. Under the circumstances he hoped 
the court would grant his application, that there should be no 
enlargement of the rule. The judges having sev|^lly delivered 
their opinions against the enlargement of the rule, the applica- 
tion was refused. 
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A DiBOonisi deHTend beforo the Law Acadsmt of Philadelphia, Not. 26th, 
1861. Bt John Wiluam Wallace. Phila. L. B. Bailej, frinter, No. 26 
North Fifth street 

[The editors of the Law Journal haTO been kindlj permitted to copj the fol* 
lowing pages from llr. Wallace's Lecture. Thej will be read with interest, 
as coming from an American Lawyer who has Teiy reoentlj returned fhnn a 
Bojourti among our brethm of the English Bar and their Inns of Court 

Obntlbmxn Of THB Law Aoademt : ' 

Had 1 8ai>poBed that the chief valae of the pctbent meeting 
would consist in what the lecturer had to say, I should hardly 
have felt willing to accept the invitation that brings me before 
yon. Bat an occasional disseration forms part of the arrange- 
ments of yonr institution : and I regard the regulation as pro- 
yidinff an occasion, valuable more as a commemoration of union 
and fellowship, than on account of any discourse which you are 
likely to hear. 

One useful result of your Academy I take to be that — ^be- 
ginning at the rijght place, the education of the Profession — ^it 
IS naturally tendmg to give something like incorporation to our 
Bar. Its printed recor£ show that it orings aiid Iceeps together 
1^ ^^ Associated Alumni," all who have received professional 
improvement for some years past, from its instructions and ex- 
ercises. The influence, as yet, is not strong, but so far as it 
goes it is ff ood. It is well for us to assemble sometimes when 
we suspend the encounter of our minds, the strife of our inter- 
ests and the ardor of our passions ; not always to meet for trials 
and for testimony, for arffuments and for audits : to know our 
Profession as something besides a service and a livelihood, and 
its members in some other relations than as colleagues or an- 
tagonists.* 

«« The Law Aeademj of Philadelphia'* has been in existence for something 
more than thirty years. Its proceedings are preserred since the year 1822, 
*<but the minute book before that date," we are^ told, <* is lost, and the records 
of the Academy are in hopeless confusion." A recently printed << List of ActiTO 
Members " shews the names of sixty-four persons. A Tery liberal charter was 
granted to the Academy 1^ the Conunonwealth of PennsyWania, in April, 188S. 
And as appears by its *' Charter, Constitution and Bv-Laws," of which in 1S49 
a limited number of copies were beautiAilly priDted <*for the Law Academy 
only," 486 gentlemen, up to the year 1849, haTC been connected with it as 
members and partidpated in its instructions and exercises. Its officers con^t 
of a ProTost and sis Vice ProTOSts; a President, a Secreatary, on Assistant 
Secretary, a Treasurer, a Prothonotary, a librarian, and a Recorder. Its 
meetings are held erery Wednesday erening firom September to May. The ex- 
ercises of the Academy consist of <- Arguments of Law and general Jurispru- 
dence, together with such other profesaonal improTement as may firom time to 
time be adopted." One of these modes is an occasional Discourse. Some of 
these haTC been printed. I maybe permitted to refer to that of BI^. P. McCall, 
deliTcred at the opening of the session, September 5th, 1888, and containing 
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I regard it as a matter of regret that no where in the United 
States nas par Profession any institat'ons that supply the ben- 
efits imparted in Great Britain by those venerable Colleges of 
the Law, which, through so many generations have kept the 
Bar of England toeethor, not only with untarnished honor and 
elevated dignity, but in delightful fellowship, and with the 
sense, and in the power of Unity. I refer, of course, to their 
Inns of Court. Some of you have probably visited them, and 
witnessed personally their valuable, though silent influences on 
the Profession. Others will perhaps understand what I mean 
if I describe one of these foundations. 

There are three principal Inns situated not far from each 
other; Gray's, Lincoln's, and The Temple. The Temple is 
perhaps the largest, and I select it for description. It is situ- 
ated in the most ancient, populous and busy part of London. — 
If with us you should suppose a site — say from Market to Wal- 
nut street, and sloping gently from Third street to the edge of 
the l)elaware — ^you would have some idea of the site of this 
Inn, in relation to the other parts of the city. Around the 
three sides of its site are built connectedly, and with more or 
less irregularity, the continuous structures which make the 
Temple. The outside — that is, the parts upon the street — are 
used for purposes of business ; law-booksellers, stationers, and 
others wno supply the convenience of the Bar, being among the 
occupants. It is the inner part — around and upon the square 
— ^which constitutes the resort and abodes of the Profession of 
England. Turning away from the mighty streams of business 
life which rolls by day and night along the Strand, and enter- 
ing through an archway that attracts no notice and reveals 
nothing within, you find yourself, after a short walk, within the 
Temple close. Here, and in the neighboring Inns, is congre- 
gated the whole Profession of England ; and here every student 
must enter for his education. Many lawyers and judges who 
are without families, live here entirely, having a house or apart- 
ments with offices and servants more or less expensive ; living 
exactly as each man here does in the house he owns. Some 
occupy "chambers" only, or "offices" as we call them — dining 

Historical Noitoee of tke ProvincUl Courts, Bar aad Jnrispradence of Pennsyl- 
Tsnis, as reallj so Taloable a record upon subjects rapidW fading into dim tra- 
ditionary recollection, that I oould wish to see it Miarged, extended and 
reprinted in a form leas ephemeral than that in which it originally ap- 
peared ; — a pamphlet of 51 pages. The Academy is managed wi& exceUent 
order every way. Its Aboumkut List tor 1848-9, which bears the record of 
<« one hundred copies printed," has been much admired in England ; and is not 
less interesting as « Plan of Elementary Juridical Exercises, than as an eri- 
dentie ef ths adTmced state of American manufactures and ^rpographical me- 
chanism and taste. Itspanet would do honor to Whatman, and its printing to 
Buskerfflle, tiensley or BodenL j. w. W. 
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in the Temple Hall, where all students are obliged to dine. — 
In this pla^ you find the (Ktive members of the Profession, 
whether leaders at Nisi Prius and the CoortSy members of Par- 
liament, of whom a great nnmber are always barristers, or the 
/Treat law officers immediately connected with the Grown. Here 
also are those eminent chamber coutmcI whose opinions settle 
half the concerns of London ; and those lawtprtter$y perfectly 
known to the Profe$9ion 'every where, whose voices, however, 
are never heard in court, nor their names within the "city." 
Besides these laborious classes, who give the place its essential 
impress, there are many lawyers here whose professional rela- 
tions hang more lightly upon them ; men, often very eminent, 
who choose to limit the extent of their professioniJ services; 
or men who find their pleasures in the literature of the law — 
those tasteful barristers "who study Shakespeare at the Inns 
of Court." With us this latter class is wholly useless and 
hardly reputable ; but in the composition of a large community 
like these Inns, all have their proper sphere and influence: and 
while in this place are centered the members of a profession at 
once the gravest and most intellectual, the keenest and most 
ambitious, the busiest and most directly connected with the 
concerns of the largest city of the ^or^d, a liberal and deliffht- 
f vd air is cast upon the whole. The Temple grounds, which 
break upon you wnen once within its dose, are ^autifuL You 
are aware that the place was many centuri^ ago the residence 
of the Kmghts Templars, and like Fountains, Netley, Tintem, 
and othisr religious houses in England, it was selected and dis- 
posed by its founders with comprehensive and ezqusite taste. 
Before you lies the Thames.. On its opposite ude, above, rise 
the time honored spires of Lambeth, and m greater distance the 
swell of the Surrey Hills. l?he trees and walks and cloistered 
gardens of the Temple, impress you by their venerable beauty 
and the air of repose which they inspire to everything around. 
«< The Tem^e Garden" makes a scene in Henry YI.,^ and the 
student of ahak^^eare will remember it as the spot in which the 
distinctive badges (the white rose and red rose) of the houses 
of York and Lancaster were first assumed. Here is die Temple 
Church. An idea of its beauty may be formed by the fact, that 
X70,000 have recently been expended in its repairs and deco- 
ration. Its services are confined to the members of the Inn ; 
and, beinff thus sustained by male voices only, have a monastic 
and peculiar aur. As the church comes down from the religious 
order of Templars, it is said to be the onl;^ one in London in 
which no chila was ever bapiised. In its usles still lie, under 
their effigies of stone— -mailed, swerded and helmetcKl — the 

«Pirt I— Aot n Bc< ns IV. 
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Knight Templars, whose crossed legs show that thej were slain 
in the Crusades, and who, huried here 800 years ago, now gi?e 
the Inn its name. Here, too, in later times, have been bui*ied 
many members of the Bar — Plowden and Selden, Sir John 
Yaughan, Chief Justice Trebj, John William Smith and others 
— for whose memory the members of the Inn have recorded 
their affection by enduring monuments. The inscription of 
Smith's announces that his writings had attracted the applause 
of countries beyond the Atlantic seas. From the pulpit of this 
venerable church. Hooker and Sherlock proclaimed to the as- 
sembled Profession of England morality yet higher than its 
own : and since the days of Blow and rurcell, who were both 
its organists, the choral services h ive been better performed 
than in any church in London. In another building is the In- 
ner Temple Library. The structure is not so costly as that of 
Lincoln's Inn, on w^i.ich about £G0,000 have been expended; 
but the collection is rich not only in books of Law but in class- 
ics, history and every sort of literature that can enteitain the 
fenius ana tastes of an educated and intellectual profession. — 
n the Great Hall of the Middle Temple, a venerable structure 
with massive tables and benches that look as if they had defied 
the wear of centuries, the members and students of the Inn 
dine. The room is about sixty feet high. On its richly stained 
windows you see the armorial displays of nearly SOO of the 
great lawyers of ancient and modern times, including among 
the latter those ot Lord Cowper, Yorke, Somers, Kenyon, Al- 
yanley and Eldon. On the wainscoted walls you have the names 
of the Readers of the Temple for more than two centuries back ; 
and portraits of great benefactors. Here, too, the Bar assem- 
bles for occasions of state and festivity, and for ancient cele- 
brations — some very curious — which are still kept up with 
that instinct of hereditation which belongs to no country but 
England. 

Every where about you — in short, in the names of avenues 
and walks, in the designation of buildings, in the objects of cu- 
riosity or interest or veneration, you have the names and asso- 
ciations of the Law before you. The Profession is here in its 
corporate dignity and impressiveness. It has about it all those 
influences which Mr. Burke thought so valuable in the structure 
of a state. It bears the impress of its name and lineage, and 
inspires every where a consciousness of its ancient and habitual 
dignity. The past is every where connected with the present, 
and vou feel that the Profession is an inheritance derived from 
fore^thers and to be transmitted to posterity. 

While many of the members of the Inns are of course en- 
gaged away from their Inn daily at the Courts or in Parliament, 
and in the excitements and toils of business, here they always 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 805 

[Rylandv Peters.] 

return as for a ^^ higher conversation;" and when within che 
Temple close, are as completely sequestered from the mighty 
world of London that is rolling on without them, as though 
they were beneath the yenerable shades of Oriel or Chnst 
Church, and looking upon the tranquil currents of the Isis be- 
fore them. 

In some senses the Courts themselves are subordinate to these 
Foundations. A person is admitted to the Bar, not by motion 
in court, as with us, but by being eaUed to the Bar by the Inn 
where he has studied. The Inns, therefore, and not the Courts, 
regulate the whole subject of admissions to the'Bar : and having 
th^ controling power, are in truth the masters of the Courts 
themselves. 

Tou will readily understand from all this, that these Inns, 
numbering in all about 4000 persons, are complete communities, 
with laws and customs and officers. Each Foundation is gov- 
erned by a small committee called Benchers, selected always 
from the most influential and eminent members of the Profes- 
sion. Every member of the. Bar lives under restraints in all 
ways professional. He is surrounded by his professional breth- 
em, and guarded every where by their watchful observedness. 
A controllmff and valuable influence exercises itself upon his 
professional life, and he could not loose reputation in his Inn, 
and remam at the Bar at all. 



District Court.— PhUadelphia County. 

RTLAND 9. PETEBS. 

Tlie defendants being oommon o&nien of pMsengen on one of the State roads, 
are liaUe for the negligence of the State officers connected with the road. 

Opinion per Sharswood, P. J. — Motion for new trial. This 
is an action against the defendants, as common carriers of pas- 
sengers, on the Oolumhia Railroad, between Philadelphia and 
Columbia. The plaintiff*, a small girl, took passage at Down- 
ingtown, in defendant's car, which was attached to and formed 
part of what was called the Accommodation Line. That line 
leaves Columbia about tLree quarters of an hour before the 
mail line — ^the two lines arrive in Philadelphia about the same 
time — though ;i,oing at about the same speed, the diffierence of 
time being allowed for the stoppages on the road. It was in 
evidence that the accommodation line was frequently compelled 
Vol. XI. — ISO. 6. 
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to Stop at Bome convenient place foa turning oat, in ord r to 
let the mail line pass them. On the present occasion, the ac- 
commodation line had been detained for nearly half an hour by 
a burden train, just aboTO Coatesville ; and it was evident that 
in the natural order of things, the mail line must be very close 
behind. The principal danger of collision arises firom the short 
curves and high embankments, which abound on this road, 
which prevent the officers of the line behind firom seeing far 
enough ahead, to reverse their engine and take the necessary 
precautions in time to prevent collision. Such a state of things 
certainly requires from the officers of the accommodation train, 
more than ordinary precaution to prevent their being run into 
by the mail train, which at all times must be following so closely 
upon them. Indeed it appears to me that the very arrange- 
ment itself is fraught with great danger, and it must only be 
some public necessity of travel, that can justify an order in 
their respective times of starting, which brings these two 
trains necessarily so close upon one another. On a perfectly 
straight* road, through a level country, the case might be differ- 
ent, but the road in question was not laid out for steam power; 
and it is notorious that the engineer in its construction consult- 
ed rather the convenience and advanti^ of the owners of the 
farms through which it ran, than the public object of a direct 
route. On the present occasion, the accommodation line having 
just turned a short curve, at a heavy embankment, met with an 
accident by which one of the wheels of the tender of the loco- 
motive was thrown off the track. The movement of the cars 
was consequently considerably impeded : some of the witnesses 
testify that it was entirely stopped. It occurred immediately 
to Mr. Hamilton, the conductor of the car owned by the de- 
fendants, to use his own phrase, *^ that if there was any delay, 
the fast line would be upon them ;" and he immediotely adopt- 
ed, what, by unanimous consent, were the most wise and ener- 
getic measures to prevent the accident. I cannot let the occa- 
sion pass without saving, and I think justice to that gentleman 
requires that I should say publicly, that without any doubt, be 
acted with the most remarkable courage and presence of mind, 
and doubtless to him, most, if not all the passengers on that 
occasion, were indebted for their lives and limbs. Though the 
measures he adopted prevented the collision from being more 
than a partial one, yet he could not prevent it altogether; and 
in the collision the plaintiff, as far as appears, the only passen- 

Ser injured, received, not any blow or bruise outwarcUy, but a 
iiock which caused an efiusion of the meduUa obhngtfta^ or 
spinal marrow, which has resulted in a curvature of the spine, 
which is incurable, and the disease called St. Vitus' dance, from 
which in human probability she never will recover. It appears 
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that at Paoliy about a mile above the place where the acci- 
dent occorred, there was a stopping place and a torn-oat. A 
delay of less than ten minutes then, would have given time for 
the mail train to pass, would have previented the collision and 
its unfortunate consequences to ttiis plaintiff. It becomes im- 
portant then to inquire whose duty it was to have foreseen and 
provided against the accident, by stopping and turning out at 
Paoli, or some prior stopping place; and then whether the de- 
fendants are liable for the negligence, for negligence the jury 
have found it, and I assume it to be such. The state of things 
is peculiar on this road. 

The Commonwealth owns the road, she supplies the motive 

Eower, she allows no one to put steam power on the road, but 
er own officers under the Canal Board. By the Act, 15th 
April, 1884, it is provided that the Canal Commissioners may 
procure such locomotives and tenders, for the conveyance of 
passengers and merchandise as may be necessary for doine the 
whole or any part of the transportation on the railroads belong- 
ing to the Commonwealth, and that they shall have authority 
to make such regulations, and appoint such agents as may be 
necessary, and wat individuals shall have the right to plaoe 
cars on the road, and under such r^ulations as may be adopted, 
attach their cars to the locomotive cars belonging to the Com- 
monwealth for the purposes of transportation* Under this Act 
of AjBsembly the Canal Commissiouers have acted, and made 
regulations by which as appeared in .testimony on the trial, the 
entire opntrol of the motive power is in the hands of offioera 
appdnted by them, an engineer, fireman imd State ngent fyt 
each train. Each car pays a toll and the carrier is char^eaUe 
with a certain toll for such passenger. It appeared suffioienily 
in evidence tiiat tne business of determining when and where 
they should turn out, to allow trains R<nng M^e same direction 
to pass, belonged exclusively to the officers and agents of the 
State. The negligence then in this case was the negligence of 
State offices not appointed or removeable by defendants, and 
the question is, are the delRndants responsible for their negli- 
gence? 

It is to be observed, in the first place, that there was here a 
contract to cari^ safely by the defendants. They were not in- 
deed express of the lives and limbs of the passengers, but are 
bound to use the utmost care and diligence. The State officers 
are immediately employed in the transportation ; they aM a 
necessary part of the madiinery of transportation. 

It is not then for the acts or the negligence of mere strangers 
that we are asked to make the defendants liable: nor can it be 
likened to the case of a defect in the road or a bridge, arising 
from the negligence of those whose duty it may be to keep it in 
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repair. The last mentioned case will be decided when it arises, 
but it is certainly to bo clearly distinguished from this case. It 
is in the next place too clear a proposition to be disputed, that 
if this were a common road, and the means of transportation 
had been hj horses, it would have been no defence to the car- 
ried to show that he had hired the horses and driver of another 
person ; that the driver was not his servant, and by agreement 
not subject to his direction or control. If the driver m such a 
case commit a tresspass by negligence, while in the course of 
his employment, to tne injury of a third person, it may be that 
-his master, and not the owner of the carriage who mA hired 
him with the horses, would be liable for the damages, according 
to the doctrine contended for in Laugher vs. Pointer, (5 B. and 
0. 547.) What distinguishes the cases is the contract to carry, 
and under such a contract the carrier is responsible for the 
conduct of all persons whom he may employ in the business of 
the transportation, whether he hires the motive power, be it 
steam or horses, with the servants who are to direct it, or 
whether it is his own motive power, controlled by his own 
servants. 

Surely it would be no answer for a stage proprietor to say, 
^^I was obliged to hire the horses, and the owner of the horses, 
would not agree to let me have them, unless his servant should 
drive and Wne care of them." A man undertakes to carry me 
from Boston to New Orleans, and receives my fare for the 
whole distance, he uses, to fulfil his contract, the different 
steamboats, rail-roads and stage coaches, which are established 
on the different parts of the route; surely he cannot turn me 
over, in case of injury by negl^noe, to an action against the 
proprietors of the particular line, by the negligence of whose 
agent it was occasioned. All persons who are called by him 
to assist in carrying out his contract are pro hoc via his ser- 
vants, whatever the nature of the agreement between him and 
them may be. How does this case differ from the one supposed ? 
Ought the fact that the motive power was owned by the Com- 
monwealth to make any difference? It is said that the defend- 
ants had no choice, were compelled by public law to employ 
the State power, and it is hard therefore to subject them to re- 
sponsibility for the negligence of the State officers. But in the 
case I have supposed, would it make any difference, that there 
was a monopoly on one of the routes, and that the carrier was 
compelled to make use of it, in order to fulfill his contract ? — 
It was his duty to have calculated these things when he made 
his contract. It is the contract to carry which still stares us 
in the face, at every step of the cause. 

It is contended that the plaintiff is to be turned over to an 
action against the State officers. It may be they ^ould be 
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liable to such an action. Bat one thing is clear, that the de- 
fendants have their remedy against them. Indeed it is not to 
be doubted, that they would have a strong moral and equitable 
claim upon the State for indemnity for the misconduct and 
negligence of her agents; for when a State engages in the 
business of common carriers, and to a certain extent reaps the 
profit of it, she is bound to furnish a remedy against herself, 
for injuries springing from it. 

This has not been done as yet, but the Legislature have con- 
tented themselves with providing, by the Act of 11th April, 
1844, that hereafter when any damages are sustained upon any 
of the canals and railroads of the Commonwealth, by reason of 
neglect or misconduct on the part of any agent or officer, in the 
employment of the State, he shall be held liable for the amount 
of such damages ; and it shall be the duty of the Canal Com- 
missioners to discharge such agent or officer from all further 
employment, and retain any balance which may be due him for 
salary or wages, until the amount of his liability for such dam- 
ages shall be fully ascertained and paid. 

On the whole case then, we are of opinion, that the direction 
of the Court, that the defendants were liable for the nedigence 
of the State officers, if the jury thought there was such negli- 
gence, was correct.* Rule refused. 

*Non. — This ease has gone up to the Sapreme Court on a Writ of Eoror. 

EdUon Law Jowmal. 



Court of Quarter Sessions. — ^Philadelphia Co. 

In the matter of the Petition for opening Sixth street j from 
Elwood'e Lane^ Northward. 

Constraction piwk to the acts of Biay 18, 1882 and June 18, 1886; the former 
applies to the "opening" and the latter to the laying ont and « widening" 
of the streets. 

TnoMPSOir, P. J. — This comes before the Court upon excep- 
tions to the Report of Viewers who were selected under, and 
whose proceedings were in conformity with, the provbions of 
the Act of 18 June, 1886, entitled ^^An Act relating to roads, 
highways, and bridges." The object of the proceeding was to 
open Sixth st. to the Northward of Ell wood's Lane, said street 
haying been preyiouslj laid out in the general plan of the town- 
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ship, under the provisionB of the Act of Mmj 18, 1882. — 
Psmph. La^B, 1832, page 428. 

The Petition present^ appears to have been in conformity 
with the said act of 1882, but the Tiewers were selected and the 
subsequent proceedings carried on under the act of 1886. 

To these proceedings, exceptions were taken — and the ques- 
tion presented for decision is, whether the said act of 1886 is 
applicable to the opening of streets, &c , laid out under the di- 
rections of the prior local act of 1882 above referred to. 
. The 15th section of the said act of 13 May, 1832, was de- 
sired to secure uniformi^ in the plan of the unincorporated 
Districts of the Northern Liberties and Eensin^n, so that the 
streets extending northwardly throueh those districts, should 
be continuations of those already laid out in the adjoining dis- 
tricts to the southward. The intention OTidently being to con- 
conform to the original plan of the city and liberties by laying 
out said streets in direct courses. 

The object of the 18th section, as expressed in the preamble 
thereto, was to give notice ^^ where ana in what manner stieh 
$treet9f ^<?., will in future run^** in order, doubtless, to prevent 
encroachments upon the lines of the streets by which difficulty 
in future might be occasioned in opening them, when requireid 
by increasing improvements. 

The design thus indicated was carried out by the survey and 
plan of the said township, made under the directions of said act 
of 1882, and the streets then laid out have remained, to be 
opened in future when required, in the mannei pointed out by 
the said 18th Section. 

It is supposed by the Petitioners that the provisions of the 
act just re^rred to, have been supplied by the act of 13 June, 
1836, and that consequently the oirections of tiie latter act are 
to be followed in ^^ opening " the streets heretofore laid out in 
conformity with the said Act of 1832. 

It will De observed, however, that the act of 1836 has no re- 
ference to the ^^ opening" of streets or roads which had been 
laid out previously to the passage of the said act. The viewers 
selected under its provisions, are ^^to view the ground propo9ed 
for a road" and to proceed to ^^lag out" the same, such view- 
ers acting in pursuance of those directions, certainly would 
have authority to view for such purposes a street already laid 
outy in conformity with a local act — as the exercise of such au- 
thority might etiect a change in the whole plan of a district 
already surveyed, laid out, and confirmed. 

The terms of the 76th section of the said act of 1886, a£ford 
a further proof that its provisions were not designed to apply to 
the opening of streets, laid out and continued under former 
acts, as that section directs tiie proceedings to obtain the ^^laj/- 
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ing <mt'* or ^^ widening '* for a street, &c., within the city and 
county of Philadelphia. The omission of a provision for the 
^* opening*' of such street cotdd not have been accidental. 

Indeed none of the provisions of the act in question refer to 
the opening of streets or roads, other than those that have been 
laid out in the manner directed by its several sections. 

As the act of 1886, therefore, does not provide for the open- 
ing of streets, &c., laid out under prior local acts relating to 
the city and county (^ Philadelphia — the sections of the act of 
1882, above referred to, connot be said to be inconsistent with 
its provisions, and are not repealed by the Slst and 52d sec- 
tions of the former act. Vide 8 Whar 11. 

If then the Act of 1882 be still in force, the proceedings ta- 
ken in this case are not in conformitv with its provisions. (The 
viewers should have been appointed to report whether it was. 
proper at the time to open such street, and if they should be of 
opinion that the state of improvement in the neighborhood 
thereof should require it ; then to cause it to be opened in the 
manner therein durected. 

Ehe necessities of the neighborhood were evidently intended 
to oontrol the opening of streets already laid out, a^ the re- 
port of judidous men on that point, appears incUspensible to 
the entire fulfilment of its regulations. 

The oourse of proceeding thus indicated, appears so proper 
that .this Court would be unwilling to depart from it, unless 
convinced that it was altered by subse(iuent legislation. This, 
however, not being our opinion, we think for the reasons above 
stated that the Report and proceedings must be set aside- 
Report set aside. 



Liability of Telegraphs. 

A case, of Edward Shields vs. The Washington and New Or- 
leans Telegraph Oompany, was tried before tne Fifth District 
Court, New Orleans, a few days ago, which determined several 
points of much interest to the community generally and to Tel- 
effraph Oompanies and those having dealii^ with them. The 
plaintiff sued for $164 damages, arising from the incorrect 
transmission of a tdegraphic despatch, in which the word sixty 
fix was substituted in the price of oa^ for fifty-six, the correct 
number. The Comyany refunded the cost of the despatch, but 
resisted any liability incurred by the mistake of the operator. 
As this is the first case of the kind tried, the principles laid 
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down by the Court are rery interesting and important, as ^ot- 
emin^ other cases. Judge Buchanan charged directly against 
any hability incurred by the Company, for mistakes of this 
kind ; because uncontrollable influences from atmospheric cases 
are likely to derange the wires and pervert a telegraphic roes- 
sage. U is unreasonable to apply the doctrine which applies 
to common carriers to a case like the present. The carrier is 
responsible for the merchandize entrusted to his care ; but that 
merchandize has an appreciable value. T|te Judge says : — 

^^ What, on the contrary, is the test of appreciation of a des- 
patch like that which the plaintiff received in this instance from 
his correspondent? The despatch read or said, oats fifty-six, 
bran one-ten, com seventy-three, hay twenty-five. The person 
who sent the despatch made no explanation to the operator, and 
without explanation, how could the operator know whether the 
numbers in question referred to dollars and cents or to bushels 
and bales ? Again, how could the operator know whether the 
said despatch conveyed an ordsr to purchase or an account of 
sales ? and if he were bound to infer the former, what informa- 
tion did he despatch to convey to his mind of the extent of the 
order ? The meaning of the despatch was a secret to all but the 
parties corresponding. Under these circumstances the value of 
the message transmitted was inappreciable, and this telegraph 
company had no means of knowing the extent of the responsi- 
bility which ought to involved in its correct transmission, upon 
the principles contended for by the counsel for the plaintiff. 

The judgment was for plaintiff to the amount of three dollars 
and fifty cents — ^the cost of the message — which the Company 
had offered to refund, and the costs of the Court. 



Conspiracy. 

The offence of conspiracy is the most comprehensive, and at 
the same time the most uncertain, of all offences known tq the 
law ; other crimes have, in general, clearly defined land-marks, 
but this appears to be almost without ^^mete" or ^' bound," 
and is the only offence in which a bare agreement, without any 
overt act, is rendered cognisable by our criminal tribunals. The 
uncertainty attending it renders it a favorite proceeding with 
those who desire to drive a person to a compromise, or to deter 
him from putting the law in motion against them, and in such 
cases a second person is sought after with whom the ^' given" 
defendant may be connected, and recourse is had to an indict- 
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meat against them for a conspiracy to do anything the oppo- 
nents may suggest, in the expectation that the vagueness of the 
charge, and of the eyidence required to support it, will, at all 
events, have the desired effect, if it does not end in a conviction. 

Conspiracy is defined as an agreement between two or more 
to do an unlawful act, or a lawful act by unlawful means. But 
the question immediately arises, in what sense is the word 
"unlawful" used? Does it point not only to indictable offences 
in themselves, but also to such as are punishable in a summary 
manne, and even to merely actionable conduct ? Again : does 
an agreement among several, to do that which one man may 
lawfully do, become the subject of an indictment for a conspi- 
racy, or, in other words, become unlawful simply by the faqt of 
combination 7 

No offence has shifted its ground more than that of conspir- 
acy, which was originally confined to an agreement falsely to 
accuse another of a crime, as was said by Lord Ellenborough in 
Bex vs. 'iurner, 13 East, 228 ; and see 8 Inst. 143, where his 
Lordship added, " All the cases in conspiracy proceed upon the 
ground that the ol^cct of the combination b to be effected by. 
some falsity.*" It may, however, now be taken to be clear, 
that an a^eement not only to commit an indictable offence, but 
one punishable by summary conviction, amounts to an indicta- 
ble conspiracy. The case of Beg. vs. Bowlands and Others, 
decided on Monday last in the Court of Queen's Bench, was an 
indictment for conspiring to commit the several acts prohibited 
by the statute relating to the combination of workmen, 6 Geo. 
4, c. 129, which, if actually committed by individuals, are pun- 
ishable only by three months' imprisonmsnt; and the Court 
not only held the indictment 'to lie at common Isw, but that the 
incidents of fine and imprisonments, as the penalty of a misde- 
meanor, would attach, though far exceeding the punishment of 
three months' imprisonment. An agreement, therefore, to com- 
mit such an act may be punished more severely than if it be ac- 
tually committed by one. In that case, also Lord Campbell, C. 
J., denied Turner* icasCy (supra) to be law, in which it was held 
that an indictment would not lie for conspiring to commit a 
civil trespass upon property by agreeing to go, and by going, 
into a preserve for hares, the property of another, for the pur- 
pose of snaring them, though it was alleged to be done in the 
night time, and that the defendants were armed with offensive 
weapons for the purpose of opposing resistance to any endeav- 
ors to apprehend or obstruct them. Lord Ellenborough, C. J., 
in pronouncing the judgment of the Court in that case, said, 



* A quiere is appended to this general proposition in 2 Ross. Cr., by Greavof 
687, note (k)- 
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^^I should be sorry that the cases in conspiracy against individ- 
uals, which have gone far enough, should be push^ still farther. 

1 should be sorry to have it doubted whether persons agreeing 
to go and sport upon another'is sround — in other words, to com- 
mit h civil trupasi — should be thereby in peril of an indictment 
for an o£fence which would subject them to infamous punish- 
ment" 

There is also the case of Bex vs. PyweU and Other$j 1 Stark. 
402, in which the same learned judge expressed an opinion (at 
Nisi Prius) that a conspiracy to cheat and defraud a man, by 
selling him an unsound horse, was not indictable, but merely 
actionable as a breach of warranty. It appears, however, from 
hb Lordship's language, that there was not sufficient evidence 
of concert in that case to support the charge ; and the dictum 
on the other ground is shaken, if not overruled, by Reg. vs. 
Kenrick, 5 Q. B. 49.* 

Although it is said that concert tt not crimefj yet undoubt- 
edly there are decisions to the effect that several may be in- 
dicted for agreeing to do that which, if one did, would not even 
be actionable. Thus, one man may properly express his dis- 
approbation at a threatre by hissing, but where several combine 
to do so, they may be indicted for conspiracy. Clifford vs. 
Brandon, 2 Camp. 289 ; Macklin's case, cited in Dickenson's 
Guide ; Anon., B. R., 18 or 19 G^o. 2, coram Lord Mansfield, 

2 Russ. 677 ; Gregory vs. The Duke of Brunswick, 1 Car. k 
K. 286 ; 6 Man. £ G. 953 ; and see also the argument in Maw- 
bey's case, 6 T. R. 619. 

We think that upon principle, and from the current of au- 
thorities, it may be stated that an agreement to commit any 
act opposed to public policy or public morality is indictable as ' 
a conspiracy, although such act, committed by an individual, 
would not come within the cognizance of the law. This accounts 
for the various and conflicting decisions upon the subject, the 
definition having changed with the changes in opinion as to 
what is public policy. This has occurred particularlv with re- 
gard to combinations of workmen, it having been held that they 
had no right to combine whatever; while now statute law and 
judge-made law permit combinations among workmen, which 
are placed upon the same footing as those among other classes. 
It may be, that although concert is not, per so, a crime, yet, by 
referring the object of the conspiracy to considerations of pun- 
lie policy, it becomes one. Thus, in the instance before refer- 
red to, if a spectator at a theatre, moved by feelings of disap- 

* In Reg. ▼. Rolands, (sapra), Erie, J., seemed to be of opinion that Rex t. 
PyweU was ovemiled by Reg. y. Kenrick. 

f Dickenson's Guide to ihe Quarter Sessions, Seijeant Talfoord, p.. 8S5, 6th 
ed. See, however, 2 Rnss. Cr. 674. 
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probation, thinks proper to express them bj hissing, it is not 
probable that anj injury will result from his conduct ; the rest 
of the audience will probably also express their feelings by a 
similar demonstration, or by applause ; but if seyeral or many 
combine to hiss a peiformer, this is lUcely, by a premeditated 
scheme, to overcome the expressed opinion of the other specta- 
tors, mored alone by the impulse of the moment ; it is also an 
injustice towards the performer,, as it is an arrangement to dis- 
approve of him, whatever his performance may be ; and it cer- 
tainly tends to a breach of the peace. 

Upon a consideration of the law relating to this subject, we 
think that the proper test to discover whether a conspiracy is 
indictable is to consider whether it would fall under the descrip- 
tion of an illegal contract, which could not be enforced by ac- 
tion, as being in violation of a statute, in contravention of 
public policy or morality, or the like. 

A question almost the converse of the one we have been con- 
sidering has been raised during the present week in the Com- 
mon Pleas, viz : whether an action will lie for a conspiracy. — 
The case went off upon another point ; it had, however, been 
previously decided tnat the action would not lie, unless the con- 
spiracy was put in execution ; 9 Co. 57 ; W. Jones, 98 ; Savile 
vs. Roberts, 1 Ld. Raym. 878 ; but if one man alone be guilty 
of an offence, which if practised by two would be the subject of 
an indictment for a conspiracy, he is civilly liable in an action 
for reparation of damages at the suit of the person injured. 
See per Buller, J., in Pasley vs. Freeman, 8 T. R. 58. 

The decision in Reg. vs. Rowlands and Others, to which we 
have referred, may be briefly stated to be, that it is sufficient, 
in an indictment for conspiring to commit an offence prohibited 
by statute, to use the woras of the statute, although they may 
be words of general description. Thus, a count stating that 
certain workmen were in the employment of the prosecutors, 
and charging the defendants with conspiring, by molesting the 
prosecutors, to force their workmen to depart, following the 
words of the 6 Geo. 4, c. 129, was held to be sufficiently certain 
on motion in arrest of judgment, although it was objected, that 
the manner in which the molestation was to be effected ought 
to have been stated. — Jurist 



Digitized by 



Google 



816 AMERICAN LAW JOURNAL. 

Court of Appeal in Chancery. 

[Reported by Tegison Edwaeds, Esq., of the Inner Temple, Barrister at Law.] 

Before the Lordn Justices the Right Hon. Sir James L. Knioht 
Bruce and the Right Son. Lord Cranworth. 

REYNELL w. SPRYE.* 
Productions of Documents, 

Where an answer, admitted to be saffioient, does not admit the possession, fte. 
of certain docoments, no allegations of fUsehoods or frand will, at a subse- 
quent stage of the suit, entitle the plaintiff, on motion, to obtain the prodne- 
tion of such documents ; the remedy under such circumstances must be 
either by criminal proceedings, or by a new bill. 

This case, \;liich had stood over for two or three motion days, 
for the purpose of filling affidavits and counter-affidavits, came 
on to be beard this day, but the evidence was not gone into, 
their Lordships being of opinion that the case made for the mo- 
tion was, to use the expression of one of their Lordships, a de- 
murrable statement. 

Reynell v. Sprye was a suit for setting aside a deed, which 
had been obtained, as was alleged, by fraudulent misrepresen- 
tations and concealment. Sir J. Wigram, Y. C, had aecreed 
accordingly, chiefly on the ground that an opinion of an equity 
counsel, which had been taken by the defendant, had been 
fraudulently concealed by him. There was an appeal from the 
whole decree, but in the meantime the present motion was made 
by the defendant, alleging that, since the hearing before the 
Vice-Chancellor, he had discovered the existence of certain do- 
cuments, which were or had been in the possession of the plain- 
tifr and bis solicitors, and which proved that the opinion, the 
concealment of which by the defendant had been so strongly 
relied on by the Yice-Ghancellor, had been actually made known 
by the defendant to the plaintifif; and alleging further, that the 

Elaintiff, his solicitor and counsel, being all aware of that fact, 
ad fraudulently concealed it from the court at the hearing. 
There had been a cross suit of Sprye vs. Reynell^ in which the 
usual charges as to documents, &c. had been made. The an- 
swer to the cross bill admitted the possession of certain docu- 
ments alleged by the present mover to have been since discov- 

* Ex relatione, Mr. Begbie. 
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ered (and the very existence of which was now denied by the 
plaintiff) were not among them. The remaining facts and the 
nature of the motion sufficiently appear in the judgment. 

The Solicitor- Oencraly Bethelly and Terrell^ for the motion. 

Sir Fitzroy Kelly and Shapiety for the plaintiff, were not 
called on. 

Knioht Bbuce, L. J. — This is a motion by the defendant, 
first, for the production of certain documents ; secondly, which 
amounts, in fact, to the same thing, that the hearing of the ap- 
peal may be postponed until the documents in question shall be 
produced; and, thirdly, that the defendant should be at liberty 
to file such supplement bill, or to take such other proceeding as 
he may be advised. The grounds upon which this motion is 
made are, a case of fraud and wilful suppression of certain do- 
cuments, and misrepresentations to the Court itself, on the part 
of a general officer and commander of the Bath, a solicitor of 
long standing and of eminent respectability, and a barrister, of 
whom the least that can be said would amount to the same 
thing — a case of conspiracy, in fact, between these three per- 
sons. I mention the description of persons against whom these 
things are alleged, not as intimating that previous character 
can for an instant be put in evidence against established facts. 
All the allegations are, in fact, as was candidly admitted by 
Mr. Solicitor-General and Mr. Bethell, denied, in gross and in 
detail. Into the evidence for and against them — the affidavits, 
that is — ^we do not think it necessary to enter ; for assuming, 
for the purposes of argument, every one of the allegations to be 
true, can we accede to this application, which is a mere motion 
for the production of documents, the possession of which is de- 
nied by the defendant in the cross suit in his answer ? — and the 
answer cannot of course be now impeached for insufficiency, or 
anything of that sort. Supposing, for the sake of argument, 
that the defendant to the cross bill had, in his answer, untruly 
sworn that he had not got, and had never seen, documents 
which at the very time were in the possession of himself or his 
solicitor, which he was well acquainted with, which he had 
shewn to his counsel, and had by his advice suppressed, and 
upon the supposed ignorance of which on the part of the plain- 
tiff the judgment of the court below was based — and»I do not 
know, Mr. Solicitor, that I can put your case higher than that 
— all that may form very proper matter for some criminal pro- 
ceeding, for an indictment for perjury, or a motion for remov- 
ing the name of the solicitor from off the rolls, or for a new bill ; 
but how can we on motion, assuming for a moment (but of 
course I need hardly say, merely for the sake of argument) ev- 
erything you state to be correct — ^how can we order the pro- 
duction of documents, the possession of which the defendant to 
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the cross bill hfts^ by his answer to that bill, denied f You are 
entitled to a full and complete answer to every interrogatory in 
your bill ; when that is satisfactory, you are entitled to the pro- 
duction of all documents which the defendant admits, in the 
usual way ; but you cannot go beyond this. The plaintiff con- 
senting now to produce certain documents admitted by his an- 
swer in the cross bill, and the production of which had not be- 
fore and could not now be pressed, this motion must now be 
refused, with costs ; the plaintiff now, by his counsel, also con- 
senting that the hearing shall not come on before the 15th of 
next month, and that the defendant may file any bill he may 
be advised within two months. 

Lord Granworth, L. J., concurred. 

The motion was refused, with costs, accordingly ; but an or- 
der was made by consent, under which certain documents and 
exhibits (produced by the defendant on this motion) were im- 
pounded ; the appeal hearing was not to come on before the 
15th December, and the defendant in the original bill was, by 
consent, to be at liberty to file such bill as he might be ad\ised 
within two months. The Sheffield Canal Company vs. The 
Sheffield and Rotheram Canal Company [1 Ph. 484] was re- 
ferred to on this last point, but the point was not argued, leave 
being taken by consent 



Rdls Court. 

[Reported hj 6. T. Boasoir, Esq., of the Inner Temple, BorrlBter ot Law.] 

CREA80N r. ROBINSON.— Nov. 8 and 10. 

JEzeeutor de $on Tort. — Partie$. 

A orediior filed a claim for payment of his debt against the Widow of his debt- 
or, who had possessed herself of and administered his assets, but had not 
taken oyt administration. Held, that the suit was defectiye for want of 
parties, and that it was necessary to proenre adminlstratioin to the debtmr, 
who died intestate ; and leaye was given to amend the claim for that purpose. 

In this case a claim was iSled by a creditor of .Tohn Rayner 
Robinson, deceased, acainst his widow, Mary Robinson, for the 
payment of his debt. It appeared that Mary Robinson had ad- 
ministered her husband's property, and paid several of his debts, 
but that she had never taken out administration to him. The 
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plaintiff had recovered judgment at law against Mary Robin- 
flon ; but, as the pleaded plene administravit to the action, the 
judgment was only against the assets quando acciderint. There 
was no legally constituted rq)resentatiYe of John Rayner Rob- 
inson before the Court ; and the question arose, whether it was 
sufficient to have Mary Robinson a party to the suit, she having 
by her acts made herself executor de son tort. 

MarHnddUf for the plaintiff, cited 2 Dan. Ch. Prac. 307, and 
Cleland vs. CUlandj Pre. Ch. 64. 

Sib John Romillt, M. R., expressed his doubts whether 
administration could be dispensea with, and he took time to 
look at the authorities. 

Not*. 10. — His HoNOB said he could not find any authority 
for diepensing with administration, except the case cited of Cle- 
land vs. Cleland ; and there were several authorities* the other 
way. He, however, gave leave to amend the claim. 



Kolls Court. 

PETEB8 V. BEEBS.— June 12 and 17. 

Praetiee. 

CemmiBsiomnrs for the Ezaminaiion of Witnesses have a lien on the depositioas 
for the fees. 

This was a motion of the plaintiff that a commissioner for the 
examination of witnesses might forthwith file the depositions of 
the witnesses with the Clerk of Records and Writs. 

E. Sarrtionf for the motion, said that there was an agree- 
ment that the commissioner should not be paid his fees' till the 
termination of the case; and that, even in the absence of such 
an agreement, the commissioner had no lien on the depositions, 
and was bound, in the discharge of his duty, to return them to 
the Clerk of Records and Writs, under the 109th General Or- 
der of the 8th May, 1845. 

S. Smith, contra, contended that there was no such agree- 
ment as suggested, and that the commissioner had, like any 
other officer of the Court, a lien for his fees on the documents 
in his possession ; and that it was reasonable that he should 
have such right, as he could not bring an action for his fees. 

Sir John Komillt, M. R., directed an inquiry to be made 
by the Registrar as to the practice. 



Digitized by 



Google 



320 AMERICAN LAW JOURNAL. 

[Letdiog English Cases.] 

June 17. — His Honor said that the result of the iiiqniry 
was, that the opinion of the officers of the Court was, that the 
commissioner had a lien on the depositions for his foes, al- 
though there was no decision to that effect. He, should there- 
fore, rofuse the application with costs. 



Xotes of Leading English Cases. 

EQUITY. 

Vendor and PnreJuiser — Interest — Conditions of Sale. 

DC VISME r. D£ YISME, 1 M*N. & G. 88G. 

The case of De Yisme vs. De Yisme relates to the richt of a 
vendor to claim interest upon purchase money, and is import- 
ant as overruling the judgment of Sir John Leach, Y. C, in 
Esdaile vs. Stepnenson, 1 Sim. & Stu..l22. 

Where a time is specified for the completion of a contract, 
but the contract is not completed within the specified time, there 
equity, considering that as done which is agreed to be done, 
treats the estate as the property of the purchaser, and the pur- 
chase monej as the property of the vendor from the time fixed 
for the completion of the contract. Each becomes a trustee for 
the other. The vendor is entitled to interest on the purchase 
money, the purchaser to the mesne rents and profits of the 
estate. 

But as the rate of interest allowed by the court may exceed 
the value of the rents and profits, the court will in such a case 
consider to whom the delay was attributable, and if it be clearly 
made out to have been occasioned by the vendor, then, as no 
man may take advantage of his own wrong, the oourt gives the 
vendor no interest, but leaves him in possession of the interim 
rents. 

Such is the general rule where there is merely a time fixed 
for the performance of the contract, and nothing specific is said 
as to the time from which interest is to run. It was followed 
by Sir John Leach,, Y. C, in Paton vs. Rogers 6 Madd. 256, 
and in Monk vs. Huskisson, 4 Russ. 121 ; and by Lord Lynd- 
hurst, C, in Jones vs. Mudd, 4 Russ. 118 ; and is expressly 
recognized even in Esdaile vs. Stephenson. 

The decision in Monk vs. Huskisson carried the rule still fur- 
ther. The contract in that case contained an express stipula- 
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tion as to interest, that if, by reason of any unforeseen or una- 
voidable odaiaclesy tlie conveyances and assurances could not be 
prepared or perfected for execution on the day fixed for tht 
completion of the purchase, the purchaser should from that daj 
pay interest at the rate of 5Z. per cent, on his purchase money 
and bo entitled to the rents and profits of the estate* It was 
therefore contended, for tho vendor, that the contingency of 
the conveyance not being perfected by the day fixed for that 
purpose, iras contemplated at the time of the contract, and tho 
express stipulation for payment of interest excluded the appli- 
cation of the general rule. But even in that case, Sir John 
Lench, M. R., held, that notwithstanding the stipulation, the 
vendor was not entitled to interest before the time when a good 
title was shown ; the cficct of the stipulation being, not to eive 
interest when interest would not otherwise have been payule, 
but to fix the rate of interest at 51. instead of 41. per cent* 

The same judge who, as Master of the Kolls, extended the 
rule to Monk vs. Iluskisson, had, however, as Vice Chancellor, 
excluded it in Esdaile vs. Stephenson, where the stipulation for 
payment of interest was, if not totidem verbis, at leaat aa fii^ 
Torable for the purchaser as in Monk vs. Hoskisson. ^^ Tlie 
interest/' his Honor said, ** does not depend upon any role of 
tho court, but upon the express stipulation of the parties ; and 
tho terms of the stipulation apply to every delay, however oe- 
casiohod. It is highly probable, bat I cannot in reasoning m- 
sume it as a necessary consequence, that the interest most under 
all circumstances exceed the mesne profits, so as to infer from 
thence, that the true intention of the parties must have been, 
that the purchaser should pay interest at 57. per cent, only 
when the delay in completing the contract was occasioned by 
himself. The purchaser must, under the circumstances of thn 
x^ase, pay interest according to the terms of the conditions of 
sde.V 

? With this decision pronounced in 1822, that of the same 
Judge, in Monk vs. Iluskisson in 1827, was directly at issue. — 
So far, however, from being reversed by the latter, Esdaile va. 
Stephenson has been considered and followed as law. Thus, in 
Greenwood vs. Churchill, 8 Bea. 413, where the vendor had 
delayed tho delivery of an abstract for more than two yean, 
Lord Langdale, M. R., ordered the purchaser, whom he admit- 
ted to be not only innocent but to have acted in^a laudable and 
generous manner, to pay interest at 5?. per cent., on the ground 
that he had precluded himself from seeking a variation of his 
contract. 

Such was the state of the law previously to De Yisme r. De 
Yisme. There, by the conditions of sale, a time was fixed for 
the delivery of the abstract, and a time for the payment of the 
Vou XI. — NO. 7. 
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pnrchftse-moneT; and it was proYided, that if the money were 
not paid at such last mentioned time, then, from whatever eau$e 
tie aday mtght have ariicn^ the purchaser should paj interest 
at 5Z. per cent, from that day. A perfect abstract was not de- 
liyered for upwards of a ye^r and a half from the time fixed b^ 
the conditions of sale. The purchaser, however, set a part his 
purchase money, and gave notice to the vendor. A petition by 
the personal representatives of the purchaser, claiming compen- 
sation for the loss sustained hj the purchaser, being the differ- 
. ence between the amount of interest at 6L per cent, and the 
interest at 21. 10«. per cent, made by the purchaser on his pur- 
chase money, was dismissed by Wigram, Y. C, his Honor sta- 
ting, that he considered himself bound by the cases which de- 
cided, that in a condition of that nature, where interest is to bo 
paid by the purchaser in case of delay yr<mi auv cause what- 
ever J the acts of vendors are among the causes of the delay rer 
ferred to. From the order of the \lce-Chancellor petitioners 
appealed to Lord Cottenham, 0., who held, reversing his Hon- 
or's order, that the purchaser was only liable to pay interest from 
the time a good title was shown.' Lord Cottenham said, it was 
not necssary for him to determine whether the words ^*any cause 
whatever" included that which had happened, vis., the neclect of 
the vendor to perform his part of the contract; even it it did^ 
the court would compensate the purchaser for the loss occasion- 
• ed by the vendor's nonperformance of the contract. Where a 
vendor sells property under a description more favorable than 
properly belongs to it, the court in certain cases performs the 
contract, but performs it sub modo, not leaving to the vendor 
the benefit of his error, — not compelling the purchaser to pay 
in full, but only so much as appears to be the value of the pro- 
perty which can be conveyed to him, deducting the value of so 
much as he contracted for and could not obtain. This rule, 
continued his lordship, — this broad principle of compensation, 
which was universally adopted where principal was concerned, 
should in justice be applied to the case of interest. Assuming 
that upon the true construction of this contract the vendor was 
entitled to the interest from the time fixed for payment of the 
purchase money, if he had made default in performing his part 
of the contract, he may not get the benefit of his own wrong, 
but must make compensation. No property produced 51. per 
cent. ; to pay it therefore in exchange tor the rents would be 
a loss to the purchaser, for which, if it arose from the vendor's 
, default, the court would give him compensation, and not speci- 
fically perform a contract with all the disadvantages that the 
vendor might impose upon an innocent purchaser. To hold the 
tontrary would be to do the greatest possible injustice. 
Although Lord Cottenham did not expressly determine the 
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groand upon which he he held the purchaser entitled to forbear 
payment of the interest, his construction of the words '^ from 
any canse whatever" is sufficiently clear : — When the words 
used are '^ from any cause whatever," they must mean some 
cause not provided for by the contract, the parties not consid- 
ering the probability of either one or the other breaking the 
contract." This loophole has already given occasion to attempts 
to evade the decision in De Visme vs. De Visme, b^ inserting 
in conditions o\ sale some stronger form of expression, which 
may be held to extend to the contingency of default on the part 
of a vendor. It is difficult, however, in the face of the judg- 
ment before us, to imdcrstand how the hope of evading its ef- 
fect can be entertained. To any one who examines that judg- 
ment, it must be clear that no terms short of a distinct contract 
that the purchaser shall pay interest from a day certain, altho' 
prevented from performing his part of the contract by the acts 
or dcfaultstof the vendor, would have been construed bv Lord 
Oottenham to extend to such contingencies ; and even if a pur- 
chaser could be found so regardless of his own interest as to 
bind himself by such an agreement, it would not avail the ven- 
dor, who, upon the broad principle adopted in De Visme vs. De 
Visme, could not enforce specific performance without making 
compensation. 

The first practical inference from the case before us is a cau- 
tion to vendors not to presume upon any stipulation, however 
strongly worded, relative to the payment of interest upon pur- 
chase money. The second is a caution to purchasers, in cases 
of such default by a vendor as occurred in De Visme xs* Do 
Visme, to abstain from setting apart their purchase money^ 
until such time as the vendor has put himself right. As an 
inference from the doctrine that a purchaser is not liable to pay 
interest until a good title is shown, Lord Gottenham held furth- 
er, that the purchaser in this case, having set apart his money 
at an earlier date, had done so in his own wrong ; and that not- 
withstanding he had given the vendor notice, he must bear the 
loss occasioned by his money having lain idle. 

De Visme vs. De Visme was followed by Lord Lanedale, M. 
R., in Skelton vs. Robinson, 12 Beav. 863, and is cited in Mon- 
ro vs. Taylor, 8 Hare, 70. Rowley vs. Adams 12 Beav. 476, 
will be found on examination not to affect the principle adopt- 
ed by Lord Gottenham, the delay in that case having been held 
not to be attributable to the vendor. 
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Mercantile Law — BUI of Lading — It9 Effect wlicn eigned hy 
Matter for Ooode never shipped. 

GRANT r. NORWAY, 20 Law J. C. P. 03. 

A point of some importance with respect to tlic nature of a 
bill of lading was decided for the first time in the present case. 
It had been mooted, indeed, in the case of Berkeley vs. Wat- 
ling, 7 Ad. & EH. 29, but not settled, although Mr. Justice 
Littledale expressed an opinion in conformity with the present 
decision. In some respects similar in its nature to a bill of ex- 
change, especially in its sometimes transferring to a bona fide 
indorsee a better right than his indorser himself had, as the law 
has been ever since Lickbarrow vs. Alason, yet is a bill of lad- 
ing in others very different. Both, indeeed, represent property, 
and pass it by indorsement, but one transfer the contract itself, 
the other does not. A person who takes a bill €£ exchange 
honafidcy takes it with tuc assurance that the acceptor is bound 
by the sum it is expressed to be drawn for ; but for the indor- 
see of a bill of lading, it will be neccsbary to ascertain that the 
goods in respect of which it is given are actually shipped, in 
order to give him a remedy against the owners of the ship. 

The facts here stand thus : the master of a ship belonging to 
the defendants signed a bill of lading in the usual form, for 
goods which were to bo shipped in pui-suanco of a charter partj- 
between B. & Co. and the defendants, but which in fiict never 
were shipped. B. k Co. deposited the bill of lading with the 
plaintiffs as security for the payment of ;i bill of exchange which 
they thereby persuaded the plaintiffs to give cash for, and which 
was afterwards dishoncrcd ; and thercnpcn the question arose, 
whether the master was the agent of tlie defendants, authoriied 
to sign a bill of lading under such circumstances. It was held 
that, with respect to goods put on board, the master of a ship 
had a general authority to sign a bill of lading, conclusive upon 
the owners, as to the nature, quality nnd condition of the goods 
which general authority could not be so rectricted in particular 
instances as to affect third parties having no notice of the re- 
striction, in favor of whom it will be implied that he had au- 
thority to do all tliat is usual in the management of a ship. But 
**is it usual," asks Jervis, C. J., in delivering judgment, *'in 
the management of a ship carrying goods on freight, for the 
master to give a bill of lading for goods not put on boai'd ? The 
very nature of a bill of lading shows that it ought not to be is- 
sued until goods are on board, for it begins by describing them 
as shipped." Thus is the question disposed of according to the 
general principles of the law of principal and agent. A paral. 
lei is drawn in the judgment between the case of a bill of e;^ 
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change accepted or indorsed bj procuration, in Trhicli case the 
person taking the bill has notice of a limited authority, and 
should sec that the agent has as much as he professes to have, 
for the existence of such authority must be proved to enable him 
to recover. So, in the case of a bill of lading, general usage 
affects an indorsee mth notice of an authority to sign, limited 
to goods on board ; and if a more ample authority exists in a 
particular case, it must be shown in evidence. If the effect of 
this decision be to relieve ship owners from bein^ bound by all 
bills of lading which their captains might fraudulently sign, on 
the other hand it throws much difficulty in the way of those who 
take bills of lading relying on the transfer of the property of 
the goods specified in them, and who, as they must know le3s of 
masters than the owners, who engage them, will be cautious of 
accepting bills of lading as valuable securities, without assu- 
rance of a special authority. 



Pleading — Set- Off — DUtributive Replication. 
MEAD V, BASHFORD, 2fi Law J. [N. L.] Ezch. 190. 

The Common Law Commissioners in their Report, which has 
just been published, observe, (p. 20,) " that the excessive pre* 
cision required" [to escape a special demurrer] " is scarcely 
practicable, except in pleadings of well known character ana 
daily occurrence, in which, formergenerationsof suitors having 
paid costs for the settlement of the law, the pleadings have be- 
come easy and intelligible. The general plea of set off in the 
actions of assumpsit and debt falls so well within this descrip- 
tion, that one would think that in a case, which is exceedingly 
common, of a set-off being made up of items to which the plain- 
tiff has various answers, he would, by this time, have been easily, 
and without any risk, able to avail himself In pleading of his 
tarions answers. Yet several very late cases (of which the pres- 
ent is one) are to be found in the Reports, in which plaintiffs, in 
proceeding along this not yet sufficiently beaten path (?), have 
been tripped up by a special demurrer. In truth, simple as 
it may appear, there really is some little difficulty. In the first 
place it was necessary to take an accurrate view of the meaning 
of a plea of set-off. It asserts in effect, that the plaintiff was, 
when the writ issued, in the defendant's deb.t to an amount at 
least equal to the balance left unanswered by the other defences 
(Tuck V. Tuck, 5 M. & W. 109; Stradsbcry v. Gillam, 20 Law 
J.Exch.237) ; should the defendant, therefore, prove but a shill- 
ing short of the amount, the plaintiff has a verdict upon that 
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issue, bat so mach ms the defendant can proTe is aHowed him in 
redaction of damages. It thos becomes important to plaintiffs 
not merely to answer any part of the set-off, whereby alone, in- 
deed, they woold sacceed, but to negative, if they can, every 
part of the set-off; and if they can do so by one replication, as 
'^ nil debet*' to the whole plea, no difficulty occurs. But if part 
of the set-off is barred by tne statute of limitations, and part has 
been paid, or otherwise satbfied, it becomes no longer so easy. 
^^ At present," says the learned counsel for the plaintiff in this 
case, '^ it is impossible to say what the right form of replication 
is where there are different answers to different parts of the set 
off." The plaintiff can plead but one replication ; neither must 
it be doublo ; the consequence is, that if he reply separately 
various matters to different parts of the plea, no one of bis an- 
swers alone must meet the whole plea. This was the fault com- 
mitted in the present replication, which was — to so much of the 
plea as relatea to one parcel of the demand, the statute of limi- 
tations ; and to so much of the plea as related to the residue of 
the demand, ** nil debet" It was, perhaps, an attempt to es- 
cape from another replication, viz., to parcel of the plea, the 
statute ; to the residue, '^ nil deibety* which at first seems obvi- 
ously the way to reply, but which has been declared bad, be- 
cause "ntZ debet J* or ^^nunquam indebtitatu$j*' to the residue, 
being a traverse of the debt mode etforma^ involves a denial by 
the plaintiff of what was not affirmed by the defendant, that the 
ruidut equalled (or exceeded) the plaintiff 's demand. A ccord- 
ing to this case, and Fairthorne v. Donald (13 M. k W. 424), the 
proper replication would have been that part of the set-off was 
barred by the statute, and that the plaintiff was not indebted to 
the defendant in any sum which, with the part so barredy equall- 
ed the amount of his demand. Altogether, it is impossible not 
to feel that there is much subtlety — more, perhaps, than justice 
requires-in all this. Tricky pleas are pleaded on purpose to 
demur, as in Nutt vs. Rust, 19 Law J., Exch. 54. In the pre- 
sent case, too, thtf court iras not unanimous. Alderson, B., in 
delivering judgment, observed, '^ This case was argued a very 
long while ago. It has been delayed in consequence of a dif- 
ference of opinion among the judges, which has not altogether 
been removed, even at uke present moment." It was argued 
on May 27, 1850, and judgment was given 26th February, 
1851. Surely a system in which in whicn a short plea, of daily 
occurrence, cannot be dealt with without so much doubt and 
delay, is not about to be modified too soon. 
Plaintiff had to leave to amend on usual terms. 
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Law of Euidence Incompetency Monomania. 

REQINA V. HILL, 15 Jurist, 470; 2 Denison's C. C. 254. 

An incompetent if itness is defined, bj Mr. Best, in his ex- 
cellent Manual of the Law of Evidence, p. 148, to be one whose 
testimony the judge is bound, as matter of law, to reject. Of 
those whom the jealousy of the common law discarded as such^ 
there were, not many yeai*s ago, numerous and comprehensiye 
classes; of late, however, a more enlightened policy nas begun 
to prevail ; objections of several kinds to the reception of evi- 
dence, have been removed by various statutes, and, perhaps, 
the chief remaining disqualification is about to be removed, to 
some extent at least, if not entirely. In the present case, a 
class of witnesses was, for the first time, judicially decided to be 
competent, which the progress of medical science has succeeded 
in distinguishing from similar classes which were and remain 
clearly incompetent. As the office of a witness is solely to re- 
late facts, he must be clearly unfit if he cannot both observe, 
retain and communicate in some way or other. Thus we find 
it laid down in text books that idiots, persons of non-sane mem- 
cry, and those who are deaf, dumb and blind are incompetent ; 
and the same is said of lunatics, except in their lucid intervals* 
But insanity is now found to be sometimes partial, not only in 
time,, by intermitting, but also i^ extent, as touching only one 
or more matters. Men are to be found constantly mad and ir- 
rational on one or two points,vyet constantly lucid and sensible 
on all others. These are all, in some sense of the word, luna- 
tics (although some only there are whose delusion is of a nature 
to render restraint advisable) ; and as they do not generally 
enjoy intervals of total lucidity, i. e. on all points, they would 
fall within the class of incompetent persons above mentioned, 
but never within the exception to it. The distinction, howe- 
ver, between monomania, or partial lunacy, and total, though 
intermitting insanity, is now recognized by the Court of Crim- 
inal Appeal. The prisoner was convicted of the manslaughter 
of a lunatic under under his charge ; and the question reserved 
was, whether the evidence of one, Donelly, also a lunatic, ought 
to have been admitted. Donelly was proved to have a delusion 
about numerous concomitant spirits, but to be always perfectly 
rational on all subjects disconnected with his delusion. His 
knowledge of the nature and obligation of an oath was suffi- 
ciently proved. Lord Campbell, C. J., in delivering the judgment 
of the court, said : '^ I am glad that this case has been reserved ; 
it is one of great importance, and ought to be solemnly deci- 
ded." And adopting a dictum of Parke, B. : ^^ Supposing a 
man called as a witness has a delusion, it is for the judges to 
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ezamme him as to the nature of an oath and his sense of reli- 
gion, and then to say whether he is competent as a witness ; 
and then the judge, having determined as to the admissibility 
of his testimony, it b for the jury to decide what credit is to be 
given to his evidence. He may be cross-examined as to the 
atate of his mind ; and witnesses may be called to prove that 
hi$ mind %8 so diseased that no reliance can be placed upon his 
statements ; but in the absence of evidence to discredit his tes- 
timony, it would be competent for the jury to hear what he said 
and to act upon it." It would almost seem, from the tone of 
these observations, that lunacy generally will, like other grounds 
of exclusion, go rather a^inst the credibility than the compe- 
tency of a witness who is not obviously and entirely insane; 
and that judges will leave the degree of insanity and its con- 
Bection with the subject of the testimony entirely to the appre- 
ciation of the jury. 



Landlord and Tenant — Distress — Notice. 

WaCEMAN 9. LINDSAY, 19 Law J., a B. 166; KEBBT v. HARDIKO, 20 
Law J., Exch. 163. 

A distress for rent in arrears is perhaps the most valuable, 
and certainly the most familiar instance in which a man may 
lawfully obtain redress by his own act. More than common in- 
terest, therefore, attaches to any decision upon the forms which 
attend or the restrictions which limit its use. The remedy was 
however, but a cumbrous one, until the power of selling the dis- 
tress was given by statute. This was given by the 2 Will, k 
!M. 8. 2, c. 5, which at the same time imposes certain obliga- 
tions, one of which is, in substance, that effectual notice of the 
distress should be given to the tenant. This notice should he 
m writing, and usually, in practice, consists of two parts ; the 
first informing the tenant wherefore and by whom the distress 
is levied upon such of his goods and chattels as are therein 
stated to be mentioned in the other part, which is in tbc form 
of an inventory or catalogue. As, at commop law no such no- 
tice was necessary ; the landlord had only to take the goods 
upon the premises for which the rent was due, to impound them 
and convey them to some public or private pound, and if the 
Vxtter, to give notice of its locality ; so the tenant could, by see- 
ing what was taken to the pound, know easily to what the dis- 
tress extended. This information he now gets from the inven- 
\OTj part of the notice, and these two cases turned upon what 
Tas sufficiently explicit as such. In the earlier case the in- 
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Tcntory, after specifying various articles, concluded, " and any 
other goods and effects tbat may bo found in and about tho 
said premises, to pay tho said rent and expenses of this distress* 
fiyery thing on tho premises was intended to be taken, and was 
actually taken ; and tho court, not without some reluctance, 
held the form sufficient, as it would just bear that interpreta- 
tion. In the latter case the inventory, after likewise specify- 
ing divers chattels, ended thus : ^' and all other goods, chattels 
and effects that may be found in and about the said premises, 
that may be required in order to satisfy the above rcnt^ together 
with the expense/' The court- thought these terms too vague, 
and that they did not point out any certain poods, chattels or 
effects, other than those specified, and accordingly, except as 
to those, they held the subsequent sale to have been illegal for 
want of the requisite notice. Had tho conclusion ended with 
the word "premises," and had everything been taken, it would 
have been otherwise, on the authority of the previous case. The 
principle to be deduced from these two cases is, that the person 
distrained upon has a right to know exactly which of his chat- 
tels are taken and which are not. It is not, indeed, requisite 
that this should be attained by his being furnished with a strict- 
ly accurate catalogue of all that are seized, but he must have 
information sufficiently certain to enable him to gather clearly, 
as to any ono chattel in particular, whether it is meant to be 
included in the distress or not. This he may do if he is inform- 
ed that " all on the premises," or " all in tho parlour," or 
<* all in one corner of the room," are taken, as certainly, tho' 
not as easily, as if each were specified ; but ho has no means 
of knowing to which **so many as may be required," or "all 
that may be wanted," to pay the rent and expenses, may or 
may not apply. He can neither know which he may still law- 
fnlly dispose of, nor judge whether the distress be excessive or 
not 



Landlord and Tenant — Distress — Fixtures. 

HELLAWELL r. EASTWOOD, 20 Law Jour. Exch. 164^ 

Another important point in the law of distresses was decided 
in this case. It was whether cotton-spinning machines, which 
were fixed by means of screws, some into the floor and some 
into lead which had been poured in a melted state into holes in 
the stone, for the purpose of receiving the screws, were by law 
distrainable for the rent of the mill in which they were affixed. 
As the case was not touched by any of the statutes affecting 
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distresses, it was decided entirely upon the liabilitj of a thinff 
to be distrained, as it stood at the common law. The counsel 
for the plaintiffs quoted Amos and Ferrard on Fixtures, where 
it is laia down, ^* that thincs adhering to the freehold cannot be 
taken under distress. And this rule holds not merely, in re- 
spect of such things as become by annexation parcel of the in- 
heritance, and are not afterwards seyerable, but it applies to 
fixtures of whatever nature or construction, and whether put up 
for trade or for any other purpose" (2nd ed , p. 814), and they 
argued that the machines, being fixed with screws, were clearly 
• fixtures- On the other side it was argued, thatchattek so fixed 
to the land as to be easy removable, without injury to the land 
or to themselves, were distrainable. As far as regarded the 
exemption from distress, on the ground of injury to the ma- 
chines, from the taking to pieces, which would have been ne- 
cessary had they been carried to a pound, as by the common 
law they ought, that ground was held not to apply to them more 
than to any other chattel which could not be removed entire, as 
the^ were not of a perishable nature, and the only injury to 
their owner was the trouble of carrying them back from the 
pound and refitting them, and that the Taw cast upon him. But 
with regard to their being fixtures, more consideration was ne- 
cessary. It is undisput^ law, that whatever is fixed to the 
freehold, and beeomee part of it^ cannot be distrained. Inde- 
pendently of the detriment to the thing itself, it has become 
''part of the thing demised, and the nature of distress is not to 
retnovo part of the thing itself for the rent, but only the indue- 
ta et illata upon the sou or house [Gilbert on Distresses, pp.34, 
48.] Now the question whether the machines were parcel of 
the freehold, was held to depend upon two considerations ; Ist 
The mode of annexation, as affecting the safety and facility of 
their removal, without injury to the freehold or themselves. 2d. 
On the object and purpose of the annexation j whether it was for 
the permanent ana substantial improvement of the dwelling, or 
for the more complete use and enjoyment of the chattel. And 
with regard to this last point, which indeed almost wholly gov- 
erns the decision, Parke, B., in delivering the jud^ent of the 
court, expressed his opinion as follows : '' The object and pur- 
pose of the annexation was not to improve the inheritance, but 
merely *to render the machines steadier and more capable of 
convenient use as chattels. They never were part of the free- 
hold any more than a carpet would be which is attached to the 
floor by nails, for the purpose of keeping it stretched out, or 
curtains, looking glasses, pictures, and other matters of an or- 
namental nature, which have been slightly attached to the walls 
of the dweiling as furniture, and which is probahly the reason 
why they and similar articles have been held in different eases 
to be oremoveable.'* 
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Had thb principle been more generally recognized, and the 
mere mode of annexation not 8o conclusively considered, it is 
probable that much of the difficulty, and no little of the confu- 
sion, that now attends the law of fixtures, might have been 
avoided. One of the sources of difficulty is in the ambiguous 
use of the word fixtures ; it has been applied too generally to 
whatever is in any way affixed to the freehold, whether it be- 
come parcel of it thereby or not. The holding a fixture to be 
removable between landlord and tenant, and not between heir 
and executor, seems strange, if the mode of annexation be the 
same, and that alone be considered as the basis of the decision. 
But if the presumed intention of the person annexing a chattel 
to the freehold be also looked to, the inconsistency will disap- 
pear, and many apparently conflicting decisions will be recon- 
ciled. In Amos and Ferrard on Fixtures [p, 318, 2nd edit.], 
observations are made upon the contradiction between the point 
decided here, and which was contended for in Duck vs. Brad- 
dyl (1 M'Clel. 217,) with the case of the mill-stone. Now, it 
would doubtless be very difficult to distinguish between the two, 
if the mode of annexation only bo looked at. But it is proba- 
ble that the mill-stone was either demised with the mill, or put 
up together with it by the tenant, and constructively as much 
a parcel of the freehold as is the key of a door, although not 
actually affixed. If it were worn out, or discarded for a better 
then either mill-stone or key would, it is submitted, revert to 
the state of a mere chattel. The first ground assigned for the 
privilege of the Btockin^ frame, in Simpson vs. Hartopp (1 
(Smith's L. G. 190), viz: the injury to the stocking then 
weaving, could not be now relied on. 

London Law Magazine. 



Restraint on Anticipation, — A testator, after having be- 

Siueathed a sum of stock in trust for the separate use of his wife 
or her life, directed that it should remain during her life, and 
be under the order of the trustees, made a duly administered 
provision for her, and the interest of it civen to her, on her 
personal appearance, and receipt by any banker the trustees 
might appoint : Held, that the wife was not prohibited from 
alienating her interest in the stock. Jloss's Trust, Ex parte 
Collins, 1 Sim. 196. 
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District Court of the United States. 

Southern Distriet of New York.— October 11th, 1851. 
Iji Adxiraltt, B£rouE JuDai Bbtta. 

Collision. The sloop Transport, owned by the libcllant, was 
anchored in the night* time, near the mouth of Newark Bay, 
and about one hundred and fifty yards from the Staten Island 
shore. The Rainbow, proceeding from Amboy to New York 
on a flood tide, with several barges in tow, came in collision 
with the sloop at about three o'clock, A. M., the 18th of Aug. 
1850, and caulj^ serious injuries to her. The evidence was 
conflicting as to the exact position of the sloop, and also as to 
the fact of her having a liffht suspended conspicuously, and 
burning at the time ; although, on these points, the direct and 
positive evidence from the sloop must outweigh the negatire 
evidence from the steamer. The master and pilot were in the 
wheel-house of the steamer, directing her navigation, and two 
men were on the deck, but no one was stationed forward as a 
look-out. The sky was clear above, and it was moonlight, but 
there was a haze or fog on the water, preventing the pilot of 
the steamer seeing the sloop untQ within about one hundred 
feet of her. He then endeavored to avoid her by stopping and 
backing his engine. The steamer was running about six knots 
by the land, close in to the right bank of the sound, and ported 
her helm to go inside of the sloop. Held, that the steamer was 
guilty of three faults in her navigation : First, in keeping up 
so great a speed in that narrow passage, as to be unable to stop 
and get out of the way of a vessel at anchor, when first in sight 
of her ; second, by attempting to go inshore of her, there being 
a safe passage outside ; and third, especially in running without 
a look-out stationed on the deck and fortrard part of the boat. 
Decree, that the steamer be condemned in the damages sus- 
tained by the sloop, and an order of reference to ascertain those 
damages. Samuel Acker vs. The Steamboat Rainbow. 

Common Uarricr$ hy Water — Duty of ShifhOwners. The 
master signed 'a bill of lading in July, 1849, for return of 
twenty kegs of brandy, shipped on board from New York to 
Ghagres, and sent back for want of a market. The vessel 
sailed the sarae month. The night the vessel left Chagrcs, she 
was struck by lightning, and compelled to put back for repairs. 
No materials or means of repairing her being found at the port, 
she remained there till supplies were sent on for the purpose 
from New York. The brandy remained on board. Tho captain 
was sick with the coast fever when the vessel left Ghagres, and 
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on her return was delirions. He was sent to l^evr York in a 
steamer. Two or three weeks after, the mate was sent home, 
and two seamen also sick with the fever. The vessel and cargo 
were put in charge of an agent, or keeper. She lay at Chagres 
five months or more, and being sufficiently repaired for the pur- 
pose, was brought back to New York, when the consignor de- 
manded the brandy. None was found on board. The claimants 
set up for defence, that the brandy was lost by leakage at 
Chagres, the casks being perforated by worms, and the iron 
hoops also having rusted, and burst off. During the time the 
vessel remained at Chagres, steamers and other vessels left that 
port, by which the brandy might have been transhipped to. N. 
xoric. Heldj that it was the duty of the ship-owner to have 
had the brandy transhipped and forwarded to its port of desti- 
nation, if the shipper did not accept it at Chagres, the voyage 
peing in effect broken up. That the disabling of the master 
and mate by sickness, from attending to the duties of the ship^ 
did not exonerate the owner from his responsibility, and that he 
stands liable on the bill of lading for the value of the brandy 
not delivered to the consignee. The value is to be taken at 
Chagres at the time of the shipment. An order of reference 
most be taken to ascertain the worth of the brandy ; but the 
claimant is at liberty to prove before the commissioner, an ac- 
tual loss of any part of the brandy before the bill of lading wiub 
signed. — James Phelan r. The Schooner Alvarado. 

Insolvency — State and Federal Courts. The defendant being 
master of a vessel, owned in this State, and he and the libellantB 
being residents of this city, he purchased of them supplies for 
the vessel on credit. He wa& afterwards duly discharged by a 
Judge cf the Common Pleas, under the insolvent law of the 
State, from all his debts. He did not put the debt of the libel- 
lants on his schedule, nor is it proved that they had personal 
notice of his application for a discharge. Beldj that there 
being no evidence of any fraudulent design, on the part of the 
debtor, in omitting the debt of the libellants from his schedule, 
that, by the law of this State, his discharge is a bar to their 
debt. Meldj that the same rule applies in the United States 
Gour^ as between citizens of this State, when the debt was con- 
tracted and the discharge obtained here. Libel dismissed with 
costs. — Abrahatn Cadmus k Co. vs. Ransom Leman. 

Promisor j/ Note — When Payment. Eeldy that, by the com- 
mercial law, a negotiable promissory note, received in payment 
of a pre-existing debt, bonafide^ and without notice, is not sub* 
ject, in the hands of the holder, to the equities between the 
original parties, although it be an accommodation note, though 
the rule in the State of New York be otherwise. But held, 
that the acceptance of such noto as payment, on tho ezprew 
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assurance of the assigDor that it was business paper, and not 
acoommodation, does not amount to a payment and extinguish- 
ment of the original indebtment. HMy also, that a represen- 
tation made by the assignee, at the time of transferring the 
note, that the parties were of high credit and responsibility, 
those parties not being residents of this State, and being un- 
known to the creditor, if found to be not true in point of fact, 
and circumstances indicating a knowledge of the debtor, that 
thoir credit and responsibility were doubtful, receiving the note 

' on such representation does not extinguish the original debt. — 
Heldj that the creditr^r, on returning the note protested for 
non-payment, or dishonored, or offermg it to the assignor in 
Court on trial, may maintain an action on the original debt. — 
Seth Crosby and others ts« John Lane. 

Ship9 and' Shipping — Autharittf of Ma$ter to bind (hener — 
Evidence — Lien. The libellants supplied a ship belonging to 
the State of Maine, and owned by the respondent, with ship 
stores, &c., in this port, at various times, between July, 1849, 
and August, 1850, on tho orders of her master. In June, 1850, 
the respondent paid the indebtedness then accrued for such 
supplier, to the amount of f409,80, and interest. The ship 
then being in this port, and fitting for a voyage to the East In- 
dies, under the same master, the 'libellants, on the like order, 
furnished her stores and supplies for the voyage, and allege also 
that they shipped cargo on board. The master died at Manilla 
before the voyage was completed. The libellants proved, by 
the admissions of the master who succeeded him, that a portion of 
the libellants cargo was appropriated at Manilla to the neces- 
ttties of the ship. They also proved, that, in addition to ship 
stores and other supplies furnished the ship in New York, they 
advanced to the master various sums in cash, whilst she was 
here fitting out Held, that the master had competent authority 
in law to charge the ship or owner for such supplies, and that 
it was not nrcessary for the libellants to prove they were abso- 
lutely necessary for the ship, nor that they were actually placed 
on board. If they were such as were appropriate for the voy- 

; age, and were delivered pursuant to the order of the master, or 
in the usual mode of business, the owner was chargeable for 
them. Heldj that bv paying the former credit to the master 
and ship, the respondent gave an implied authority to the mas- 
ter to contract the subsequent debt of the same character. — 
HMy that the declarations of the new master were incompetent 
evidence to charge the defendant on the claim of libellants for 
cargo shipped on board. They should proceed upon the bill of 
lading. Held^ that advances of cadi to the master created no 
lien on the vessel and no liabilitj of the owner, unless appro- 
priated to her necessities, which the creditors must prove, as 
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also the adymnce for insarance. A reference ordered to take 
the account upon the hasis of this decision. — ^Wm. H. Merritt 
k Co. vs. J. N. M. Brewer. 

Bottomry Bond — LUn^ when h$t. The bark Clarence was 
owned in Qalwajy Ireland, and arriyed in this port disabled hj 
perils of the sea, and consigned to the libellants, residing here. 
In order to make the necessary repairs, the master borrow^ 
97685,77 of the libellants ; he drew bills on the owners in Lre- 
land, for a portion of the loan, and on the 28th of April, 1849, 
ezeented a bond for $16,000, conditioned to pnj for the same, 
louied together with 91180,86 bottomry premium, within ten 
days after the safe arrival of the ship at Ualway. The vessel 
arrived out safely, May 26th thereatier, and retnmnd to this 
p'>rt in June, 18o0. On the 27 th of that month she was at- 
tached by process firom a State Court, bv creditors of the for- 
eign owners, and was ordered to be sold by the decree of the 
Court, Jdy 81st,. and was sold at auction thereupon by the 
sheriff, Aug. 8th, 1860. 

All the proceedings on the attachment were legal and regular. 
A bill of sale was executed by the sheriff to theS^laimants, who 
were bona fide purchasers, at the sale, and it does not appear 
that they had any notice of this bottomry claim, other than that 
implied from the suit being commenced prior to the day of sale. 
The master drew .bills in favor of the claimants, on the owners, 
for the amount included on the bottomry. The libel was £Qed 
August 8d, 1861. 

Meldj that the bond given- by the master was a bottomry se- 
eority, legally binding upon the vessel, and that the bills of 
exdiange drawn bv the master, in favor of the libellants on the 
owners, were not the original security contemplated by the par- 
ties, but were collateral to the bottomry bond. 

Heldf that the libellants lost the bottomry lien by neglecting 
to enforce it within a reasonable time after the return of the 
ship to this port, and until after her arrest in this city, and a 
decree rendered for her sale in due course of law, in a State 
Court. A bottomry lien is not an incumbrance binding a vessel 
indefinately. It must be pursued within a reasonable time after 
it is perfected by the happening of the contingencies on which 
it rests, and may be cut off or barred bv a bona fide purchaser 
ot the vessel, when a reasonable period for enforcing the lien 
has elapsed. — ^Persee et al. vs. The Bark Clarence. 

Appeal — Co9t9. ffeldj that a suit in Admiralty on a money 
demand already due and payable, under 9i)0, but which with 
the addition of interest exceeded $50, at the time the decree 
was rendered, and upon which a decree for more than 960 was 
given, was appealable under the acts of Congress, and by the 
rules of the Uourt, is a pecuniary action, and carries full costs. 
-—Jonathan Godfrey ts. Daniel Gilmartin. 
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Foreign A tiachment — Stipulation — Stipulate)'* 8 Liability. 
TLis was a cuit by foreign attachment. The garnishee on the 
release of the defendant's property from attachment, entered 
into a stipulation in the sum of S^-'CO, conditioned to pay the? 
money a^Tardcd by the final decree in the cause. The decree 
was a sum exceeding $900. The stipulator paid tlie libellant 
the* $900, and moved the Court thereupon, that the stipulation 
be cancelled. 

It was decided, (both Judges concurring in the decision,) that 
the obligation of the iFtipulator was limited to the sum of $900 
named in the bond ; as surety, he could not be compelled to 
pay more than the amount named in his engagement. — Silas 
E. Burrows vs. John Brown. — Law Befortcr^ Dec. 1851. 



Note. — Wo print the fection of Mr. Girard*0 Win, which was passed upoa 
bj the Suprc^mo d^art in the opinion of Lewis, J. p. 252. This should haye 
appeared at that p:ige in the form of a foot note, bat the copy miscarrricd bj 
moily and we nrc now efbliged to give it hero. 

The clause of the Will on which the questions arise, is a^ follows : 

" JXXII. And ft3 to the farther sum of /V^y, Hmidrcd Thofttand DoUotp, part 
of the residue of my personal estate, in trust, to invest the same sccurelj, and 
to keep the s^me bu invested, and to applj the incomo thereof exclusivelj to 
the follf'Wing purposes: that is to say — 

**1. To lay out, roguUtc, curb, light and pave a pacrago or street on the 
east part of the city of Philadelphia, t'i'ontiiig tho river Delaware, not less than 
twenty*ouc feet wide, tad to be called Ih'hnraie Avinm; extending f^om South 
or Codar street, all along the east part of Water street squares, and the west 
side of the I< gs, v.hlch form the heads of the (locks, or thereabouts; and to this 
intent to obtain ^iich Acts of Hssembly, aud to make such purchases or agpree* 
ments, as wlil enable the Mayor, Aldermen and citizens of Philadelphia to re- 
move or pull (]c7;n all the buildings, fences and obstructions which may be in the 
way, and to i>!oliibit all buildingF, fences or erections of any kind to the east- 
ward of said Av. nue; to fill up the heads of euch of the docks as may not afford 
sufficient room for tho said street ; to compel the owners of wharves to keep 
them clean and covered completely with gravel cr other hard materia!^, and to 
be BQ levelled tliat water will not remain thcrccn after a shower of rain ; to 
rompJetcly c'aau a>id hrep clean alt tlie tlocks icilUin thrliinttn of the cify, fi'onling vn 
the Dflaicarr; s.nJ to pull down all platforms canied out, from tho cast part of 
the city, over tho river Delaware on piles or pillars. 

[The Eection then concludes as follows: | — 

«* And my niio'l end will are, that all the incomo. interest and dividends of 
the said cupitil ^■um of five hundre<l thousand dollars, shall be yenrly, and 
every year, t?,i,c:i; od upon the 'said object;*, in the order in which I have stated 
them, as rlijs- Iv ;•^J potisible, and upon no other objects until those enumerated 
ehall have l.ccn attr.incd ; and, when tliose objects shall Iulvc been accomplished, 
X authorize r.nd direct the said The Mayor, Aldermen aud Citizens, to apply 
such part of the Income of the said capital sum of fivo hundred thousand dol- 
lars, as tbey may think proper, to the further improvement, from time totime, 
«f the eastern or Delaware front of the city.'' 
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Court of Common Pleas. — Philadelphia County. 

Saiurdojf^ December 13, 1851. 

OOBIMONWEALTH ex nff. SCHOFIEL]) v. HAMU.TON. 

CoBitnietioii giTen to the 17ih seetion of the AaftV i^ 15, 1884. If one of 
two nomineea die, ^ eommiBsionon are not bound to appoint the snrfiror. 
The mere sabmisaion of the names of persons, without offering a bond, fte.^ 
Ii not a compliance with the requirements of the act 

Allison, J. — The facts set forth in the suggestion of the 
Relator are briefly as follows : 

On the 17th day of March, 1851, James Hutchinson, the 
Assessor of Locust Ward, in the ci^ of Philadelphia, returned 
to the Commissioners of the county of Philadelphia, the names 
of James Hickej and Lane Schofield, as suitable persons 
to collect the State and County taxes of said Ward, for the yeiur 
1851. On the 27 th day of April, James Hickey died ; and on 
the 17th day of June followmg, the Relator applied to the 
County Commissioners to appoint him under the return of the 
Assessor; at the same time, submitting the names of seyeral 
persons .whom he offered as his sureties. The Relator charges, 
yoL. XI.— NO. vra. 
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thftt no notice was taken of bis Mplicatkm, and that upon the 
80th day of Jane last, the County Gommiflsionerfl appointed Mie 
Charles Hamilton, collector of the aforesaid taxes ; which w^ 
pmntibent is complained of as illegal, and in contravention of 
the rights of the Relator. 

The answer of the Respondent admits the tmth of the mate- 
rial facts set forth in the suggestion of the Relator, but denies 
the Ulegality of the appointment of Charles Hamilton, for the 
fidlowing reasons4 

Fir%U That the death of James Hickey deprived the County 
Commissioners of the power of making a selection, from ^^ two 
respectable citisens of the Ward," as contemplated by the act 
of Assembly. 

SeeancL That James Hidey had been collector of State and 
Ccmnty. taxes for Uie Locust Ward for the year 1850; and at 
the time of his decease, had in his possession, and not accounted 
for, over $4000, received by him on said tax duplicate ; and 
charging in direct terms, that said Hickey was a defaulting 
collector. 

Third. That Lane Schofield was one of the sureties of 
Hickey for the year 1850 ; and had neither paid, nor offered 
to pay, the amount for which his principal was in default ; and 
that he had received yrom Hickey, about $8,600 of the moneys 
collected for taxes of said Ward, and had invested the same m 
Texas loan, for his own, or for the joint benefit of himself a^d 
Hickey. 

It is also alleged, that Lane Schofield did not in person apply 
for said appointment, and that no persons had at any time ten- 
dered themselves as sureties for him as such collector. 

To the answer of Respondent, the Relator enters a general 
demurrer. 

The 17 th section of the act of the 15th of April, 1834, re- 
quires every Assessor, on or before the day of appeal in evenr 
year, to return the names of two respectable citizens of his 
Ward, to the Commissioners, one of whom shall be appointed 
edlector of taxes, &c. 

A careful consideration of thi^ section of the law, compared 
iind conUmsted with those which precede and follow it, has led 
the Court to the conclusion, that the return of the Assessor, as 
therein directed, is intended to be strictly in aid of the Commis- 
sioners in the appointment of a collector of taxes ; and that the 
submission to them of the names of two respectable citizens of 
the Ward, looked to an ulterior result of admitted importance, 
the ielectian of a person qualified to collect the revenues of the 
county ; and that the Commissioners, if the^ are to be restrict- 
ed by the return of the Assessor, are entitled to have before 
. ihem at the time of making their ofppoinimmty two respectable 
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eitixens of the Ward, possessed of all the reqnbite qualifications 
for the office ^ the Act clearly contemplates an election by the 
Oommissioners, between the nominees of the Assessor, and 
therefore, if the persons returned, or either of them, are want* 
ing in the proper moral, or educational qualifications, or die, or 
become physically or mentally disabled, whereby the Commis- 
sioners are deprived of the power of making a selection, the r6* 
turn becomes nugatory, and the appointment of a collector^ is 
thrown entirely upon the will and discretion of the County 
Commissioners. 

The Supreme Court have fully, affirmed this doctrine, in Com- 
n)onwealth vs. Perkins, 7 Barr, 42. It is there held that where 
the return of the Assessor has been properly made, they must 
judge and determine between the relative merits of the two 
persons returned. And if persons altogether unfit, or disqual- 
ified by being defaulters, should be returned, the Commissioners 
would not be bound to appoint either of them. 

In the case of the Commonwealth vs. Brown, 1st S. fc R. 
382, it was held, that one of the two persons returned being 
destitute of the proper legal qualifications, and the requirements 
of the law not having been answered in the nominees of the 
Assessor, the return was not binding upon the Commissioners. 
We can see but little difference, lookms to the reason and spirit 
of the law for our guide, between a d^ect existing at the time 
of the return, and one arising subsequent thereto, and before 
appointment. 

If we are riffht in the construction thus given to the law, it 
follows: that the action of the Commisuoners ought not to be 
interfered with by this Court But there are other reasani 
which operate in the determination of the question before us. 

That James Hickey was a defaulting coUector at the time of 
his death, and that Lane Schofield, who was one of his sureties 
for 1850, had not pai4 the amount for which he was in default 
or any part of it, is before us as admitted facts. 

Hickey was, therefore, clearly ineligible; an insurmountable^ 
barrier was in the way of his selection, had the Commissioners 
desired to reappoint him ; and this, when considered in conneo- 
tion with what by the pleadings is also admitted to be true, thai 
Schofield wa3 a party to tlic official bond for 1850, and there- 
fore equally bound with his principal for the amount of the tax 
duplicate for that year, and that a portion of the taxes collected 
by Hickey had been invested by Schofield in a hazardous speo- 
nlation, leaves no room for doubt in the mind of the Court. — 
We b3lieve the appointment of Hamilton was the exercise of a 
sound discretion, justified by the circumstances under which it 
was made, and in entire accordance with the laws of the land. 

We are also inclined to the opinioui that a mere submission 



Digitized by 



C^oogle 



340 AMERICAN LAW JOUBNAii. 

[N«irftn#.J«nldos.] 

of the names of peraoiui offered as sureties for the collection of 
taxes, without proffer of bond with surety, or bond with mort- 
gage of real estate, or evidence of real estate possessed hj the 
apjdicanty as is required by the iaw on this point, can m no 
proper sense be construed to be a compliance with the require* 
ments of the several acts of Assembly in relation thereto. And 
thai the Commissioners might for tms reason, had none other 
ezii^ed, hare declined to appoint the Belator. Judgment f^ . 
the Respondent 



District Court. — Fhilidelphia County. 

Motion to take off Non-ouiL 

NSWALL #. JENKIN8. 

la a^ aodoB in the ease in the nmtiife of ooBspiney, on thegromid of malidoiia 
ptonoution, aU the fkots necesiarj in an ofdlnarj aotion for maHdoua 
proaeeation mnstbe shown ; and the finding of the Grand Jury "ignoramna** 
ii not enough to entitle the plaintiff to a Terd&ot 

Opinion per Shabswood, P. J. — ^This was in form an action 
on the case in the nature of consphracj, against the prosecutor, 
alderman and constable; on the ground of a malicious prosecu- 
tion. It may be admitted that an actual conspiracy need not 
be proved, that the sist of the action is the injury and that a 
verdict could have been passed against one, though the other 
two may be acquitted. Still all the facts necessary in an ordi- 
nary action for malicious prosecution, must be shown here. — 
Now there was no evidence, as we think, of the want of proba- 
ble cause. Indeed, there was no evidence of what the charge was, 
except as it appeared by the transcript of the alderman, that it 
was the charge of an assault. To prove that the day before 
the charge was preferred, an interview took place between the 
plaintiff and the prosecutor, in which there was nothing like an 
assault, was to prove nothing. The only matter which has 
produced a doubt, was the finding of the Grand Jury, who 
Ignored the bill and ordered the proseeutor to pay the costs, 
»nd the dictum of Judge Coulter m 9 Barr, 138, that that of 
itself is enough to throw the onu9 on the other side. We do 
QOt feel prepared to act upon that priaciple, until it shall have 
been authontively decided by the Supreme Court, contrary as 
t is to the repeated decisions of our predecessors in this Coqrt, 
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and to the case of Byrn vs. Moore (5 Taunt 187,) when in an 
action for maliciously indicting for an assault, the plaintiff gaTe 
no other evidence than the bill returned ^^not found/' and was 
thereupon ^^ non-suited/' the Court refused to set aside the 
non-suit. We think with one of the Judges in that ca-se, that 
it would be a very mischierous precedent if the action could be 
supported on this evidence. The finding of the jury was, after 
all, nothing but the opinion of twelve or more men, and as we cer- 
tainly have never held, that a true bill was evidence enough of 
probable cause, to rebut the evidence of want of it, given by 
the plaintiff on the ignoramus and order to pay the cost, should 
be allowed no greater effect. It would have Seen easy for the 
plaintiff to have shown what the defendant's story was before 
the magistrate. It would be exceedingly dangerous to increase 
the risl^ to which prosecutors are subject, by allowing a plain* 
tiff to include the alderman and constable, and then rely on the 
finding of the Grand Jury as enough. Even where the plain- 
tiff gives evidence of actual malice and shows that the prosecu- 
tor abandoned the prosecution, there must still be some evidenoe 
<tf want of probable cause, Meldon vs. Berry, (1 Camp. 208.) 
Motion dismissed. 



Conrt of Common Pleas. — ^Philadelphia Comity. 

January 10, 1862. — On Appeal from ike Regitter. 

MALONEFS ESTATE. 

flM Court win not ditohargo an sdministrator regolarlj appointed, upon 111* 
ioggestion of a party who was priTj to tho appointment, that the adminif* 
timtor is indebted to the estate, whieh is denied bj the administrator. Tlie 
proper remedj is to soreharge the administrator's aoeoont in the Orphane* 
Conrt 

Appeal to the Register's Court from the decision of the Rem- 
itter refosiDg to discnarge Joshua Maloney from the Adminis- 
tratorship. 

Opinion per Thompson, P. J. — There is no douht that the 
Register acted properly in the appointment of Joshua Malonej 
and Charles Thomas as administrators in this case. Joshua 
was the eldest son, and all the heirs of James Malonej who 
were of age at the time, united in renouncing the administration^ 
on condition that letters should be granted to Joshua Maloney 
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•tad Cbftries ^omts. The appellant iras also present when tW 
q>pomtment was made, and did not object to it 

The itegister was bound to req>ect the nomination of the 
heirs and next of kin of the deoedent, by appointing their nom* 
nMwS| against whom no objection was made by any one, and 
who were apparently the persons indicated by the law as those 
most propr to receire die appointment. 

The administrators thos appointed gare the required secmrity 
for the faithful discharge of their duties, and went on in the 
performance of them, untfl nearly a Tear after their appoint- 
lii^lit, when the appellant disooTom that Joshua Maloney, <nie 
of the administrator, denied that he was indebted to the estate 
for the rent of a farm which he had occupied during the lifi»- 
tittie of Us father. 

The appellant then applied to the Renster by petition, pray- 
ing that J oshua Maloney should be discharged nrom the admin- 
istration, which prater the Register, after citing the parties 
bisfore him and heannc them, reftuied to grant. 

From this decision of the Register the present appeal is taken. 

The ground of exception to the decision of the Register is, 
that Joshua Maloney is a party litigant in oppositbn to the 
other heirs, and consequently not a proper person to be entrust- 
ed with the administration. 

The parties to the H>peal ha^e respectively taken testimony, 
the appellant for the purpose of proTing that Joshua is indebted 
to his father's estate for rent — and the appellee to establish the 
position assumed by him, that there is no such indebtedness, 
inasmuch as the farm, for the r«it of which the said debt is 
alleged to be due, was occupied by him by the permission of his 
father, free of rent 

If we are expected to dedde any thinjg in regard to the merits 
of the case, as disclosed by the depositions, we must say that 
the weight of the evidence seems to be with the appellee, and 
that the alleged indebtedness is not fully established. 

The question, however, is whether the Register's Oourt ought, 
for the reasons alleged, to discharge an administrator r^uwrly 
and properly appointed by the express request of the next of 
kin, upon the suggestion of a party who at least was privy to 
Okb appointment — ^when the parties at whose request he was i^ 
pointed, are satisfied with his continuance in the administration. 

This appicktion, to say the least, does not come with a veiy 
good grace from the appellant, who was cognizant of the ap- 
pointment when made, and who was present when the adminis- 
tration bond was given; and we should be indisposed to listen 
to the application at all under the circumstances, but for the 
suggestion that unless the appellee is dismissed by this Oourt 
from tiie administration, there is no means of testing tiie €mI 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 848 

[Appeal from tht Begisttr.] 

of bis indebtedness, or of recovering from him if the claim could 
be established. 

If this were the state of the case, we should hesitate before 
we decided against the application, bat after a careful examina- 
tion of the authorities cited, we think that the proper remedr 
can be applied to this case, under the authority of the Orphan s 
Court. 

Since the appeal taken in this case, the administrators hare 
filed a joint account. 

It is well settled that if an adminbtrator nedect or refuse to 
return a debt due by himself, hb account can be surcharged in 
the Orphans' Court, and hb sureties will be liable. — Griper's 
Estate, 3 Harris, 588. 

8o too an administrator, residing within the jurisdiction of 
the Court, may be held liable for a debt, not inrentoried, though 
it may have been received by hb co-adminbtrator, who has re* 
moved from the Sute.— Myers vs. Frets, 4 Watts 847. 

Thb bupon the principle that as to claimants, the joint ad- 
minbtrators are equally responsible for each others acts and 
omissions. 

In Beckley's Appeal, 8 Barr 425, one of two ioint adminis- 
trators owed a note to the estate; they entered in tbe joint 
bonds and filed a joint inventory — ^in which the note was not 
indnded. The note came into the hands of the co-adminigtra- 
tor, and was held by him until the maker of it became insol^t. 
A separate account was then filed bv the adminbtrator who had 
thus had possession of the note— ana it was sought to surcharge 
him with the amount of it, and the court below held that he was 
liable. In deciding the casein the Supreme Court, the C« J. 
in a per curiam, holds thb strong language — ^* That the apellant 
would have been bound for thb debt in an action on the admin- 
btration bond b not doubted. It was assetB in the hands of 
hb colleague who was solvent at the date of the bond, and as it 
was not applied to him, all, including the sureties, are answer- 
able for it. Why then, should not the appellant be bound to 
aocount for his colleague in the Orphan's Court?" The result 
must be the same," and further adds, ^^ for thb reason it u 
perhaps, that the practice b to charge an administrator in hb 
aooount with everything for which he would eventually be bound. 

If then a co-acunnistratrr is answerable for hb colleague, and 
bound to account for whatever assets may be in his hands, why 
may they not be surharged in a joint account with a debt due 
by one of them as well as in a separate account filed by the 
party who does not owe the debt ? The property of such a 
surcharge b certainly as manifest in the former case as in the 
btter. And if they are in all stages of their adminbtration 
answerable for each other, why, in the language of the C. J. in 
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tbe case last referred to, should not the joint tdministraton in 
this case be held liable in the Orphans' Court for the debt al- 
leged to be due by one of them ? I can imagine no sufficient 
answer to this question. For if the princijue is correct that 
they are responsible for each other, then this responsibility can 
be rendered available in the Orphans' Court, under the ordinary 
practice. 

The difficulty which seemed to be involved in the case arose 
probably from not distinguishing between the liabilities of joint 
executors and joint administrators. The former, who give no 
security, are each liable only for the assets which come into 
his hands — ^but it is otherwise with joint administrators. They 
enter intoyotn^ bonds and file % joint inventory. The condition 
of their bond is that they shall make or cause to be made a true 
and perfect inventory, and further that they will well and truly 
administbr, &c. They are, in the first place, responsible for 
each other as principals — and their sureties are bound that they, 
as principals, will faithfully administer — without regard to 
which of them receives or disburses the assets. These princi- 
ples are perfectly well established — Boyd vs. Boyd, 1 Watts, 
367. And firom them we think that there would be no diffi- 
culty in surcharging the ioint account filed in this case with the ' 
debt in question, if found to be due, which would be the j^es- 
tio^ for the auditor to decide or to report an issue to try. With 
thes^ views of the case we must affirm the decision of the Reg- 
ist^. Register's decision affirmed. 



District Court. — Philadelphia County. 

HOPKINS 9, LUDLOW. 

RuUfoT Judgment. — December. 1861. 

The pendencj of an totion for tho same caiue between the 8amo partiet In a 
Court of a sister State, at the tame time, wiU prevent a judgment here, unti' 
the discontinuance of the prior suit 

Opinion per Sharswood, P. J. — ^The affidarit set np the 
pendency of an action for the same cause, between the same 
parties in a Court of a sister State. It was before the decision 
of Mills vs. Duyeee, which settled the conclusive effect of a 
judgment, that the ease in 9 Johns. 221, was decided, and that 
case seems to have been followed without adverting to the dis - 
; inction between sister States and foreign States. And though 
i% is expressly said by the Chief Justice in 2 W. & S. ISS, that 
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the States of the Union, are in this respect foreign States, yet 
that is but a dictum, entitled to great respect, but not to be im- 
plicitely followed. As to the case in 12 Johns. 99, in which the 
same rule was applied to a suit pending in the Circuit Court of 
the United States, it is inapplicable for the judgments and pro- 
ceedinffs in the Federal Courts, if indeed they ou^ht to be con- 
sidered foreign proceedings, are certainly not within the clause 
of the Constitution applicable to the case in hand. That clause, 
(Article 4, Section 1,) is by no means restricted to the case of 
judgments. ^^ Full faith and credit shall be given in each State 
to &e public acts, records, and judicial proceedings of every 
other State." And the act of Congress of May 26th, 1790, 
enacts in pursuance of tho power vested in Congress by the 
same section, that ^' the said records and judicial proceedings, 
authenticated as aforesaid, shall have such faith and credit given 
to them in every Court within the United States, as they have 
by law or usage in tho courts of the State from whence the said 
records are or shall be taken." Is there any reason why a man 
should be harassed by two or more suits, for the same cause of 
action against him at tho same time 7 Perhaps the original 
rule as to foreign proceedings may bo sustained on the gronnd 
of policy ; but these grounds fail together in their application 
to the case of one of the States of the Union. Nor is it any 
hardship, as if he discontinues the prior suit at any time before 
plea pleaded, he will be in time. Rule discharged. 



District Court, — Philadelphia County. 

8ci.fa. on a MeeJianics' Lien. — Owner' $ Liability far Cbn- 
traetor. December 27, 1851. 

CATTANACH r. INGERSOLL. 
In a Scire faeits on a mechanics' lien against the owner of the building, and 
the contractor, for work done, the bargain between tho plaintiff and the oon- 
tractor as to the price to be paid is evidence against tlie owner of the bnildlBf. 
It teems such owner may show that tho price agreed to bo paid, was too high, 
beyond the fair market value at the time — that the contractor had been care- 
less of the owners* interests — ^has made an improvident aud unjust bargain; 
pt that the contractor had not done as well for him as he would probaMj 
have done for himself. 

This was an action b^ scire fadaSy on a mechanic's lien 
against the owner or reputed owner and contractor. On the 
trial, the contract between the owner and contractor having been 
given in evidence, by which it appeared that the contractor had 
undertaken to make such contracts in his own name and not to 
make liable the owner, the plaintiff offered to give evidence of 
his bargain with the contractor, as to the price he was to be 
paid. The defendant (owner) objected that he was not liable 
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in this form of action for snch price, thml plaintiff oould onlj 
recover here, on a qumiUum valebatj what ne eonld show that 
the alleged work was Curly worth. The Jod^ admitted the 
efidence, and on a motion for a new trial, the following opinion 
was delivered by Stboud, J. 

The objection made on the trial to the admissibilitT of the 
contract between the plaintiff and Mr. Notman, was that Bfr. 
Ing ersoU, who was sued as owner of the lot on whidi the buildingp 
had been erected^ was a stranger in the transaction of the 
plaintiff, and that hj his agreement with Mr. Notman, the lat- 
ter was restrained from making any contract which should affect 
Mr. LigersolL 

It was urged, too, that the liability of the owner of the 
bnilding in any case, was not founded upon the relation between 
the mechanic or material man and the contractor, but was a 
Statutable creation, the purpose of which was to afford ultimate 
security to the claimant. That the principle of the statute was 
that an increased value had been given to the ground of the 
0murj by the erection of the building, it was ressonable that 
to the extent of such increase, the ground itself should be in- 
cumbered. The true vaJme of the work or materials, seemed 
therefore, to be the proper measure of the owner* $ liability ; 
and of this a private agreement between the mechanic or mate- 
rial-man and the contractor, being re$ inter ofiot aeta^ letting 
in the evidence. This reasoning struck me with great force, 
at the trial, and I so far yielded to it, as to reserve the point 
for the consideration of the Court in bancy letting in the evi- 
dence. On fuller reflection, and especially from a further ex- 
amination of the prorisions of the act of Assembly, my doubts 
have been removed, and I am constrained to say, contrary to 
my judgment of what aught to be the law, that the evidence 
was rightly admitted. 

The first section of the Act provides, that every building 
erected shall be subjected to a lien for the payment of all debts 
contracted for work done or materials furnished, for or about 
the erection or construction of the same. The 10th section 
gives *Hhe lien, for work and materials, aforesaid," a prefer- 
ence over every other lien, or incumbrance which attaches, sub- 
sequently to the commencement of the building. The 12th sec 
specifies the mode in which the claim for a lien shall be framed, 
and what it shall contain. The language is, every claim, as 
aforesaid, must set forth Fir$tj the names of the party claimant 
and of the owner of .the building, and also of the contractor, 
architect or builder, when the contract of the claimant woe made 
with such contractor, architect or builder. 

Seeondj The amount or sum daimed to be due, and the na- 
ture or kind of the work done, or the kind and amount of ma- 
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temls fornishedy uid the time when the matcriala were fur- 
nished or the work was done, as the case may be. 

Tne 14th section, in defining the limitation of the lion, sajs, 
<* every 9ueh debt whall be a Sen as aforesaid/' &c., and the 
next section giving the form of a writ of $eirefacia$ to enforce 
the claim filed, caUs npon the defendant, (contractor or owner, 
or both as the case may be) to show, if any thing they know or 
have to say, why the said sum should not be levied, &c. 

And in the 25th section, relating to the entry of satisfaction, 
we find the words, ^^In every case, in which the amount of anjf 
elaim a$ aforeeaid shall be paid," &c. 

All these provisions harmonize, beginning with and carrying 
oat the idea that the claimant is entitled to compensation for 
his work and materials by virtue of a contract — a contract not 
with the owner of the building, but with a different person, a 
contractor, architect, or builder. 

Whether the contract is to have the same force when applied 
to the owner^ as it would have in a controversy between the 
claimant and the contractor, &c., is a question of much greater 
difficulty. 

With the contractor, it would be impeachable only for fraud 
of mistake. May not the owner show that the price agreed to 
be paid by the contractor, was too high — ^beyond the fair mar- 
ket value at the time — ^that the contractor has been careless of 
the owner's interests — ^has made an improvident and unjust 
bargain, although intentional fraud on the nart of the mechanic 
or material-man is not suspected or allegea. 

Notwithstanding the contract is made evidence in the cause, 
it is nevertheless ree inter alioe act€^ and cannot be regarded 
as an estoppel when the lien^ which is a statuable incident with 
which the contractor as such has no concern, is sought to be 
enforced. It is an anomaly to admit it as evidence at all, see- 
ing that the contractor on a trid upon the ecire faciae^ is not 
to be affected even in the matter of costs, but that these as well 
as the amount of the lien, fall entirely upon the lot and building* 

I do not see, therefore, that any rule of evidence is violated 
by holding that the owner of the building, may contest the act 
of the contractor, by showing that he h^ not done as well for 
him as he would probably have done for himself. I am aware 
that the contractor incurs a personal responsibility, and that 
this consideration is calculated to exert a salutary influence 
over him in the making of the contract, but the soundness of 
his judgment ought not, on that account, to be deemed unques- 
tionable. Bule for new trial discharged. 
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Whether a SoUeUar Di»eharged bjf kk CUent majf act foi 
the other tide* 

A solicitor who has been engaged for one party in a erase 
will not be allowed to cast him o^ and act for his antasonist, 

Xinst the client from whom he ha$ dieeharged himeelj ; bnt 
ither a solicitor who hoe been dieeharged hg hie client wiU 
be allowed to act for his opponent in the same cause can hardly 
be considered a settled point npon the anthorities. 

In the well known case of Earl Gholmondeley vs. Lord Clin- 
ton (19 Ves. 261) a solicitor, who had once been a derk of Lord 
Clinton's solicitor, and afterwards his partner, and in both ca- 
pacities had acquired information relatire to the defendant's 
title to the estates in question in the suit, and matters connect- 
ed therewith, the communication of which to the plaintiff would 
be highly prejudicial and injurious to the defendant, after dis- 
solving the partnership accepted the office of solicitor to the 
Slaintiff ; and upon an application bein|( made, on behnlf of the 
efendant, to Lord bldon for an injunction to restrain the plain- 
tiff from employing him as his solidtor in the suit, or as his 
attorney or solicitor in any other suit in equity or action atlaw 
commenced or to be commenced by the plaintUT agidnst the de- 
fendant, in respect of any estates or property the title wheifeof 
had come to the knowledge of the solicitor in question as clerk 
to the defendant's solicitor, or as the solicitor of the defendant 
in such partnership as aforesaid ; and also to restrain the soli- 
citor in question from acting as solicitor or attorney of the 
plaintiff in any such suits or actions, and from communicating 
to the plaintiff, his counsel, solicitors, attomies, or agents, any 
information relating to the matters in dispute in such suits or 
actions which had come to his knowledge in either of the capa- 
citiea before mentioned ; his Lordship, after consulting all the 
Common-law Judges, the Master of the Bolls, and the Vice- 
chancellor, declared theur unanimous opinion, agreeing with 
his, that the solicitor was not at liberty to act in the manner 
proposed, and that, bavins left the cause, he was not in the sit- 
uation of a solicitor disdiarged by the client, and therefore 
could not become the solicitor of the other party in the same 
cause. In supporting the motion for the injunction, Sir Sam- 
uel Romilly argued, Uiat, as the plaintiff could not compel the 
solicitor to appear and disclose his information as a witness, he 
could not obtain and make use of that information by employ- 
ing him in the far more important situation of solicitor. Had 
the solicitor not been in partnership, and the client refused any 
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ongcr to employ him, the case might be diflcrent ; but here he 
was not rejected by, but rejecting, the client ; and also, that 
the solicitor was disabled from performing his duty to his new 
client, because it was not possible for him to divest himself of 
the knowledge he had acquired in the defendant's service, and 
which he had bound himself, by his oath as a solicitor, to use 
for his benefit ; and Lord Eldon, before consulting the other 
judges, said that, in his view of the facts of the case, both the 
partners were the solicitors of the defendant until the dissolu- 
tion of their partnership ; the dissolution was the effect of a 
contract between themselves ; and he could not agree that the 
defendant and the solicitor were in the relation of discharging 
client and discharged solicitor. What was the situation of the 
client ? If he was not to employ both, he must employ one or 
neither ; if he was to employ one, the other, it was said, might 
consider himself loose, as if discharged from all those obliga- 
tions which he had undertaken ; and both, if he employed nei- 
ther of them, mi^ht consider themselves as so let loose, and at 
liberty to exert their separate efforts against him, and to be as 
hostile to him as they pleased ; one ceased to be solicitor by the 
act of both, placing the client in such a situation that he must 
take one, as the least of the two evils between which their act 
<u>mpelled him to choose ; it was impossible, therefore, to con- 
sider the solicitor as discharged. However, his Lordship made 
no order, as the solicitor had no intention of acting wrong, bat 
was led, by the advice he had taken, to think he was right.-^ 
See p. 276 of the report, and Davies vs. Glough, 8 Sim. 262. 
In a recent case, Parratt vs. Parratt, 2 De G. & S. 258, be- 
fore Knight Bruce, Y. C, a motion was made on behalf of a 
defendant who was the acting executor of a will, and also one 
of the residuary legatees under it, to restrain a solicitor, whom 
he had employed in the trust estate generally, from acting on 
behalf of some other residuary legatees, who had filed an ad- 
ministration bill. It appeared that the solicitor had been dis- 
charged by the client, and had subsequently applied to him, on 
behalf of one of the plaintiffs in the suit, for an account of the 
testator's property, before the bill was filed ; but the learned 
- judge rfused to entertain the application, chiefly because the 
solicitor had been discharged by the client, and because there 
were no special circumstances to induce the court to interfere. 
In another case, Robinsoii vs. Mullett, 4 Price 853, a bill had 
bcenfiled by one of the defendants, in the cause of Robinson y. 
Mullett, against the plaintiffs and other defendants in that cause, 
fcr the purpose of procuring the opinion of the court upon the 
construction of a will ; all the defendants to that bill, includ- 
ing the plaintiffs in the cause of Mullett vs. Robinson, employ- 
ed the same solicitors to put in their answers, the suit being an 
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amicable one. Afterwards, in consequence of disputes arising 
between the parties, the plaintiffs in Robinson rs. Mullett, in- 
stituted that suit, and employed tbie siime solicitors to prosecute 
it who had acted for them and the defendants to it in the ami- 
cable suit; whereupon some of those defendants obtained, an in- 
junction restraining the solicitors from acting for the plaintiffs 
in that suit, or in any other suit or action between the partiei) ; 
b«t upon a motion to discharge the order, the solicitors deposing 
Aat Uiey were not in possession of any secrets of the defend- 
ants, or any information whereby the interests could in the 
' slightest degree be prejudiced, and that all communications 
made by the defendants to them had been made in the presence 
of the plaintiffs, or subsequently related to them by the depo- 
nents, the court held that the employment of the solicitors for 
the plaintiffs by such of the defendants as they had acted for 
in the amicable suit, and to such an extent only, was too slight 
a ground for the application to restrain them from acting in 
the.cause, as there did not appear to hare been any important 
confidential matter disclosed to them, the knowledge of which 
might be used in prejudice of ihe defendants, and therefore dis- 
charged the order. 

On the other hand, in Hutchins ts. Hutchins, 1 Hog. 316, an 
application was made to the Master of the Bolls in Ireland, Sir 
Wdliam M'Mahon, to restrain a solicitor, who had been em- 
ployed, but discharged by the defendant, from*acting for the 
plamtiff in the same suit. *The solicitor 8WX)re that he had al- 
together forgotten the nature and purport of the communica- 
tions he received from the defendimt when employed by him, 
and that he believed that, as the suit was an amicable one, no 
secret, important to its defence, was communicated to him by 
the defendant ; and it was contended en his behalf, that he was 
justified in acting as he had done, because his former client had 
discharged him. But the learned judge said, that the law of 
evidence afforded the best criterion of coming to a ri^ht result 
On the subject ; an attorney would not be allowed m civil or 
criminal proceedmgs to rev^ the confidential communications 
of his client, without regard to the distinctioii whether he had 
been dbcharged by him or not ; no question could be entered 
relative to the merits of the client ; the attomoy's lips were 
sealed, no matter how the client had acted towards him. The 
principle of Cholmondeley vs. Glint m was, as he recollected it, 
to render it impossible for a solicitor to accept of a new and in- 
consbtent engagement, which would almost inevitably lead to 
the violation of this duty, which must be violated if the case of 
one party in a cause was conducted by the person acquainted 
confidentially with all the weaker points and special circum- 
stances of the title or case of his opponent ; and he could not 
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conceive how the solicitor could discharge his mind from the 
recollection of those points, in giving the best advice which he 
could to the antagonist of hb former client It was clear there- 
fore, that those inconsistent relations ouffht not to be succes- 
sively undertaken hj the same person. If the principle on whidi 
relief was given by injunction was sound, it seemed difficult and 
inconvenient to make it depend upon the solution of the ques- 
tion whether the solicitor had retired from the client, or whether 
they had parted by mutual consent, or whether the client had 
discharged him without any adequate cause, or had been com- 
pelled to dismiss him on account of misconduct or neglect* All 
these different cases might arise: the most general one which 
occured was where, with faults on both sides, they parted by 
mutual consent. Special cases might no doubt arise, as in the 
case of Bobinson v. Mullett^ or where the client was czcrcisiiig 
his right with manifest fraud ; but ho spoke of general classes 
of cases. In the present case he saw nothing in the special 
facts to make it an exception to the decision m Cholmondeley 
vs. Clinton, and therefore he granted the injunction. 

The distinctions between these three cases are very slight, 
and, as it would seem, unimportant, as to the principle upon 
which they were determined. In the first case, rarratt v. Tar- 
ratt, the solicitor, whom it was sought to restrain from acting 
against the client for 'whom he had been previously engaged, 
had been consulted by that client, and the connexion between 
dissolved, before the institution of amy suit respecting the prop- 
erty in dispute ; but the solicitor had advised both his clients 
upon the same subject adver^ly against each other at different 
times ; and unless the fact of the suit havine been instituted 
after he had acted for both parties shall be deemed a circum- 
stance of sufficient importance to distinguish the case from that 
of Hutchins vs. Hutchins, in which, as in Parratt vs. Parratt, 
the client discharged the solicitor, it follows that the decisions 
in those cases are directly conflicting. Again : in Bobinson v« 
Mullett the solicitors had acted for their former clients, not in 
the same suit in which it was sought to restrain them from aclr 
ine for the plaintiffs, but in anomer suit relating to the same 
subject, in which they had also acted for the plaintifis in the 
second suit ; so that this case was very special in its circum- 
stances, and is distinguishable from both the others, inasmuch 
as the solicitors could not be said to have been discharged by 
their first clients. But as the court refused to sustain the or- 
der by which they had been restrained from acting against their 
first clients, the case must be considered an autMrity in favor 
of the determination in Parratt vs. Parratt*— tTumf, November 
22, 1851. 
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Court of Qaeen'8 Bench. 

[BeporUd by 0. P. Smith, Bsq. of the Inner Temple; tod W. B.Bert Siq., 
of Lincoln*! Inn, Berrister al Law.] 

EoMUr Term. 

OOIXETT 9. THE LONDON AND NORTH-WESTERN RAILROAD OOM- 
PANT.— llnj e. 

To enable tbe plaintiiT to maintain an aetion on the eaae for negligenoe, it if 
not necessary thai the dafy neglected should haro arisen oot of a oontraot 
between the plaintiff and defendant. HowoTcr the doty arise, if it exist, and 
bo neglected to the ii^nry of the plaintiff, ho has a right to sue damages in 
action on the case 

Where a duty iras cast by act of Parliament, (I & 2 Vict e. 98) upon a Rail- 
way Company to carry any officer of the Post-office whom the Postmaster 
General might eloct, for which serrice the Company was to be remunerated 
by the Postmaster-General, and the plaintiff was tlio officer elected, and the 
plaintiff was injured by the ne^gence in carrying him of the delbndant : — 
Held, upon Demurrer, that it was the duty of the defendants to cany the 
plaintiff with proper care and diligence, and that for a breach of ^such duty, 
to the injury of the plaintiff, he might well sue the Company in an action on 
the case, Ihough there was no contract between him and the Company, but 
the duty arose only from the obligation imposed upon the defendants by the 
acts of Parliament. 

Case, for that the defendants, ^fore and at the time ftc, 
were the owners and proprietors of a certain railway, to wit, 
&c., and of certain carriages, &c., used by them for the car- 
riage and conveyance of passengers, goods, and chattels upon 
and along &c., from &c. to &c., for hire and reward, &c. ; and 
that certain mails or post letter-bags, to wit, the mails or post 
letter-bags from &c. to &c., amon^ others, had been required 
to be and were carried by the defendants in and on the said 
railway, pnrsnant to the provisions of a certain act &c., inti- 
tuled ** An act to proride for the Conreyance of the fifails by 
KaUs ;*' and that the plaintiff was an officer of the Post-office, 
whom the Postmaster-General had Reasonably required of the 
defendants that they should take up, carry, and convey in and 
upon the carriage conveying ihe said mails or post letter bags, 
and the defendants had then taken up and were carrying and 
conveying the plaintiff, as such officer, in and upon a caniage 
on the said railway, to wit ; a carriage of them, the defendants, 
on the said railway, in which carriage the poet letter bags then 
were; and the plaintiff; then beinff such officer, and as such offi- 
cer, was then lawfully in and on ^ said last-mentioned carriage 
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as such officer, thereupon it became and was the duty of the said 
company, the defendants, to use due and proper care and skill in 
and about the carrying and conveyinff the plaintiff; yet the de- 
fendants, not reffarding their duty, Sc, heretofore, to wit, on 
&c., did not use due and proper care or skill in and about the 
carrying and conveymg the plaintiff, but omitted and neglected 
sa to do, and then took so little and such bad care, and so neg- 
ligently and unskilfully conducted themselves in and about the 
carrying and conveyine the plaintiff in his said journey, &;c., 
that, by means &c., and through &c., the plaintiff was greatly 
hurt, &c. Demurrer, for that the declaration did not disclose 
or shew that any duty as respects carriage existed between the 
plaintiff and the company, or that, if any such duty existed, there 
had been a violation of it. The plaintiff's point for argument 
was, that he was lawfully upon one of the company's carriages, 
with their leave, for the purpose of being safely and securely 
carried, and that therefore any statement as to now or why he 
was there was not necessary. 

Oowling^ in support of the demurrer. — The question is, wheth- 
er the defendants were under any liability to the plaintiff. It 
b submitted that the^ were not, for they had no aeding what- 
ever with the plaintiff. By the 1 fc 2 Vict. c. 98, s. 1, the 
company was reauired to provide carriages for the conveyance 
of the m^s, and the euards, and any other officers appointed 
and employed by the Postmaster-General, in charge thereof^ to 
the satisfaction of the Postmaster-General, and at such timet, 
\nd subject to such other reasonable reffulations and restric- 
tions, as he should direct ; and by sect o^the company were to 
be remunerated for such carriage by the Postmaster-Genend. 
The contract, therefore, out of which any implied duty was to 
arise, was between the company and the Postmaster-General. 
There was no contract, and therefore no dut^ to be inferred 
from one, between the company and the plaintiff. Lord Camp-' 
hell, C. J. — But may there not be a duty, though there be no 
contract ? If it was the duty of the company to carry the plain- 
tiff, was it not further their duty to carry him with a due re- 
gard to his safety 7 And wherever a duty be neglected to the 
damage of any person, may he not have an action on die case 
for the injury ? These actions for negligence are alw»ys found- 
ed on a contract. It has always been held that they might be 
brought either in assumpsit or in case. Boorman vs. Brown, 
3 Q. B. 511, in error, j&rfc, J. — ^In Levy vs. Langri<^e, 4 
M. & W. 837, it was held, that there was a duty owing to the 
plaintiff, though the contract out of which that duty arose was 
with another person. That case was much discussed in the 
more recent one of Howard vs. Shepherd, 19 L. J., C. P., 248^ 
where it was said that the decision must have been rested alto- 

VOL. XI.— NO. 8. 
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gether on the grooDd that the frmd of the defendant, whidihe 
committed for the express pnrpoee thai it might be made known 
to and mislead the plaintin^ was eqmTalent to a prifitj of con- 
tract between the plaintiff and defendant. Bat, secondly, sup- 
posing there was established between the plaintiff and the 
company, in the present case, the dn^ aU^rod, then there is 
no sufficient breacn of that doty alleged. ^Hie datr to be in- 
ferred from the terms of the statute is to carry the plaintifT 
according to the directions of the Postmaster-G^eraL There 
is no allegation that such da^ was eyer n^lected. It is con- 
sistent with all the allegations that the pbintifT was carried 
ticcording to the directions of the Postmaster^JeneraL 

BramweUj contra, was stopped by the Court. 

Lord Campbell, C. J. — ^I can see no difficult in the case. 
It seems to me thnt the allegation in the declaration, that it 
was the dnty of the defendants to nse due and propw care and 
skill in and about the carrying and conyeying the plaintiff 
is made out in point of . law. It is true that the dnty does not 
arise npon any contract made between the dtfendants and the 
plaintiff, but upon a contract between the defendants and the 
rostmaster-General, or rather from the obligation thrown npon 
tiie^iefendants by the statnte to carry and conyey the officers of 
the Postmaster-General. Bat it is dear that it was the duty of 
the defendants to cany the plaintiff; and if it was their duty to 
carry him at all, surely it was thdr duty to carry him withpropw 
care and skill. Howeyer the doty arose, it was the dn^ of the 
defendants to carry the plaintiff with proper care and skiD ; that 
duty was neglected, to the injury of the plaintiff; tiiereupon he 
was entitled to the ordinary remedy in such case, namely, to 
recoyer damages in an action on tiie case. 

Pattbson, J. — This is not a matter of contract, but of duty. 
The dnty of the defendants to the plaintifT does not arise upon 
any contract, but upon an obli^tion imposed upon the compa- 
ny by act of Parliament. It is alleeed that the comjwny was 
bound to carr^ the plaintifT, and that they had receiyed him 
into one of their carnages for the purpose of conyeying him, and 
that he was lawfully in the carriage for the purpose of being 
conyeyed. Then, since it was the duty of the defendants, by 
act of Parliament, to carry the plaintiff, it was further tiieir dutf 
by implication of law, to carry him with proper care and dih- 
gence. But that duty was neglected, to the injmry of the plain- 
tiff ; in which case he had undoubtedly a ri^ht of action, and 
the form of that action has been righdy conceiyed. 

WiGHTMAK, J. — It does uot Seem to me that the right of ac- 
tion b lost merely because the duty, whidi has been n^lected 
does not arise upon a contract, but upon an obligation cast iqpon 
the. defendants by act of Parliament 
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Erlk, J. — The defendants had a public duty cast upon them 
by act of Parliament. That duty they neglected, and the plain- 
tiff was injured by their neglect. In that case he was entitled 
to sue them for damages in an action on the case. 

Judgment for the plaintiff. 



Court of Common Pleas. — Philadelphia County. 

Saturday^ January 8, 1852. 

HENISLEB ft. FRIEDMAN. 

The SOth section of the act of June 18, 1886, giving TroBtees &athority to seU 
perishable goods bj loaye of the Court, is to be interpreted as applicable onlj 
to snch goods as are liable to perish before the term arriyes at which the 
Trustees are authorixed to sell them bj the 29th section of the act 

Thompson, P. J. — ^Domestic attachment, %w petition of 
Trustees for leave to make sale of ^oods as perishable. This 
application is made uiider the provisions of the SOth section of 
die act of Assembly of 18 June, 1836, relatmg to Domestic At- 
tachments. The goods in question consist of wines and Uquors 
in casks and bottles, which are stated to be perishable in con- 
Mquence of their liability to evaporate, ana to decreaae bj 
leakage. One of the parties, whose goods have passed into the 
custody of the Trustees, for the sale of which this application is 
made, has presented an answer to the petition of the IVustees, 
in which he denies that the goods are perishable, and asks the 
Court to refuse the order of sale. Whether the goods in ques- 
tion are strictly perishable in their nature, is a question, which 
will admit of some consideration, but upon a fair construction 
of the act of Assembly above referred to, we do not think that 
the case before us is one in which it is necessary for the Coujrt 
to make the order asked for by the Trustees. The effect of the 
writ of domestic attachment is to vest in the Trustees, from the 
time of issuing the attachment, all the estate and property of 
the debtor, and the 29th and SOth sections of the act of 13 
June, 1836, direct in what manner and under what circum- 
stances the property may be disposed of. The 29th section 
provides that the Trustees may make sale of the good% and 
chattels of the defendant at any time after the the term next 
succeeding that to which the writ was returnable. This is evi- 
dently intended to afford time for the defendant, if so disposed, 
to take measures for dissolving the attachment| and to prevent 
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sueh injuries ag might result from too great preeipitatum ; bat 
it 18 manifest that ^oods of a perishable nature, such as fruits, 
and other articles liable to early decay, could not be preserred 
vntil the arriyal of the next succeeding term, and to meet such 
a case, the 80th section of the act provides for the sale of such 
mods, upon leave of the Court It appears in the present case, 
diat the wines and liquors in question have been for many 
months in the custody of the Trustees, who were appointed in 
August last, and that the term next succeeding that to which 
the writ was returable, has already arrived. The Trustees, 
.therefore, have frdl newer and authority at their discretion to 
make public sale of tne goods, without any action of the Court 
on the subject Why, if the goods were perishable, this appli- 
cation was not made lone since, has not been explained ; but 
where the goods are stul in existence, and have not perished 
during the many months which have elapsed since the issuing 
of the writ, it is strong evidence that they are not the perisha- 
ble goods contemplated by the provisions of the act referred to. 
The meaning of the provision is, that if the goods are liable to 
perish before the time arrives at which the Trustees are author- 
ised to sell ihem, they may be sold at an earlier period, by 
leave of the Court, fiut where, as in this case, the time has 
arrived at which the Trustees have full power to act for them- 
selves, there is no necessity for the action of the Court We 
therefore decline to make any order in the premises. Petition 
dismissed. 



Orphans' Court. — ^Philadelphia County. 

BSTATE OF MATTHEW MATTHEWS. 

A eoarcjanoer is not a legal adviser and the relation of elient and coimael doea 
aei» in any proper lense, ariae between Gonreyanoers and thoeo who emploj 
. Himn, and hence oommunioationa made to oonTeyancers are not priTil^ed. 

Thompson^ P. J. — Btile for an attachment against Oeorge 
Gonnell, a witness, under examination before an auditor of this 
Court, who refuses to testify. 

This rule was taken in consequence of the refusel of George 
Oonnell, a witness, produced before the auditor appointed hj 
this court to audit, settle, and adjust the account of Isaac 0. 
ftyant, administrator of tiie estate of Matthew Matthews, de- 
oeeiedy to answer certain questions proposed to him upon his 
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ezainination before the Baid auditor. The witness refused to 
testify, on the ground that he derived his information on the 
sabject inqnirea of, from Mr. Brrant, while acting in the ca- 
pacity of a conveyancer, and as Mr. Bryant's legal adviser for 
the time being. 

That an attorney at law, or coonsellor, consulted profesdon- 
iJly, is not aUowed to disclose communications made to him in 
his capacity of legal adviser, is perfectly well settled. This 

auestion has so lately been examined by tnis court, and also by 
lie Supreme Court, in several recent cases, (see Moore v. Bray, 
10 Barr, 519), that it would be a work of supererogationfor us 
to do more than to apply the rule so clearly laid down in those 
cases, to the question now before us. 

The undoubted rule is, that a legal adviser, consulted profes- 
sionally, shall not disclose communications made to him b^ his 
client, and this from motives of ]>ublic policy. The rule is re- 
stricted in the case of a legal adviser* jGreenleaf 's Evidence, 
sec. 287.) 

A conveyance is not a legal adviser nor a professional ad- 
viser, in any proper sense of those terms. The party employii^ 
a conveyancer has no reason to believe that the communications 
made to him are privileged, as he is in no sense a member <tf 
tiie legal profession, nor m any way amenable to the control <tf 
the Court as an officer theeof. In fact, real estate brokers, 
agents, and conveyancers, as was the witness here, act raihar 
in the capacity of agents of the parties who employ ihem, and 
it has never been held that an agent can refuse to testify, or is 
privileged from disclosing communications made to him by his 
principal, when such disclosures are required in a court of jus- 
tice. The fact that some conveyancers have attained sreat 
skill in their business, and are fully competent to give aavice 
upon the many important matters submitted to them, would not 
justify a departure from a well established rule. To extend the 
privikge to all persons styling themselves real estate affents 
and conveyancers, without the sanction of some professional 
standing, would be to nullify the rule ly embracing within it 
cases to which it has no proper application. The communica- 
tion, to be privileged, must be so connected with the profes- 
sional character of the counsel, as to afford a presumption that 
this formed the ground of the confidence reposed. Moore v. 
Bray, (10 Barr, 624.) 

line reason of the rule has respect solely to the untrammelled 
administration of justice, in the settlement of conflictmg rights 
and obligations, and as this requires the assistance of a profes- 
sional adviser, secrecy is enjoined as a necessary security, with- 
out which no man could safely have recourse to the le^ pro- 
fessor. Beeson vs. Beeson, (9 Barr, 801). It has been held. 
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that the role above stated dioold be rigidly construed, inasmudi 
as it has a tendeaey to preyent the fuB disclosiire of truth, aud 
that it ought not to be extended beyond cases strictlj within the 
principle of the policy that gave birth to it Foster ts. HaU, 
(12 Pick, 89; 9^8arr, 801.) 

With this understanding of the true extent and meaning of 
the rule, we cannot hedtate to decide that the communications 
made to the witness were not privileged, and that be is bound 
to answer the interrogatories proposed. 

Rule absolute* 



District Court — ^Philadelphia Goimtj. 

BBOOdBMANv. KSTBEB. 
Matian to take ^ Nim-nUL—Saiurda^^ December 18, 1851. 



A puUio oflMor ^uwged wilh tiM app<aBtnmt cf pcnons to poblkoAN maj 
diaonss the ehaneter cf the eppUeMit without nd^jeetSag himelf to m Ml 
f or dAnder, if the ooameiite Made did not offigiiiftte in aalke, aad wi^ 
the ohaaracier and fttnoM of the applioent for the offoe.. 

Oninion per Shabswood, P. J. — The idea that eyeiy case of 
slander must be submitted to the Jury, even when the law re- 

Sires from the nature of the communication that express malice 
ould be prored, and though not a scintilla of eyidence of ex- 
press malice be giveii, would place entirely too much in the 
power of a jury. Where, as was the case hore, there was not 
a word or a gesture, on the part of the defendant, which did 
not fully comport with the conduct of a public officer, charged 
with the appointment of persons to office, and desirous there- 
fore of inn)rming himself as to the character and fitness of an 
applicant. As to his hemtation in producing the letter whidi 
contained the information, it is unnecessary to speak as he 
did produce it and allowed a copy of it to be taken, and there 
was not a particle of testimony, that his excuse for not producing 
it before the magistrate, ^^that it had been mislaid," was ftdse; 
nor were the proper subsequent steps taken by the plaintiff^ 
who was then prosecuting the author of the letter for a libel, to 
ascertain if the paper comd not be had. Even if he had refused 
to give up the auUior, or the letter, he would have been shel- 
tered under the case of Gray vs. Pentland ^(2 S. k B. 23.^ 
Many persons will be deterred from giving to officers haymg 
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the appointing power, that information which is necessary, if 
they are to do it at the hazard of an action, and of all the con- 
sequences flowing from the enmity of the accused, It would 
seem reasonable that the officer who but knows the circum- 
stances under which the charge has been exhibited to him, and 
can best judge of the motives of the accuser, should exercise his 
own judgment with respect to thet propriety of producing the 
Writing. In the case before us the defendant was the Marshal 
of Police. The plaintiff an applicant under him. The defend- 
ant was called on by a friend ot the plaintiff to urge his appiont- 
ment Defendant said, ^^I have been informed that he has 
robbed a church; I will appoint no church robber to office 
under me." If, therefore, upon the demand for the source of 
his information he had flatly refused to give it, on the ground 
of policy, what evidence would even that have been of malice 
or what of probable cause, if it be put on that footing.— 
He might have said with propriety, ^' You have nothing to do 
with how or where I have obtained information of this accoaa- 
tion; your business is to clear your character to my satisfaction. 
By offering yourself to me for this appointment you have invited 
scrutiny, and it is the interest of the public that that scrutiny 
should be free, and unembaraassed with peril to those whoae 
duty it is to mnke it." It seems to us, threfore, that the non- 
suit was rightly ordered. Motion dismissed. 



Important Bailroad Decision. 

SIGHT OF THB BOARD OF PIBEGTOBS TO BBMOVE THE PRESIDENT. 

The case of F. 0. J. Smith and others, against J. A. Po<»^ 
and others. President and Directors of the York and Cumb^- 
land Bailroad, Maine, was decided on Saturday. Mr. Sfliiih 
had been remioved from the Presidency of the road b^ a vote of 
the Directors, but nevertheless claimed to act as IVesident, and 
brought this suit for the possession of the road. The decision 
of Judge Wells was, that the defendants were lawfully in pos- 
session of the road, and that the petitioners could take nothing 
by their motion. This is regarded as a decision of great impor- 
tance, establishing the principle that a board of Directors have 
a right to remove their President from office, for sufficient cause. 
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Court of Queen's Benck 

EaHer T€rm.— IfoylS. 

HOLT «. DAW. 

To & DeeUntioii QaartClMflm FNgit^ ^m IMMUaft pleaded thatbe was Uie 
Oeenpier of & Close called B. M., witk eerCain Leads thereonto adjotniag, 
and another Close called M., witk twe o^er Closes next a^olning Uiereto, 
and that he, and the respsctiTe Oceapiers cf the said sereral Closes and 
Lands, had enjoyed a Bi|^i cf Way.te twenty years from the said dose 
called B. ]L,OTer the Locos in qno, into and onto the sud Close called M.: 
Held, on specialDemnrrer, that innoinoh as the T^nsim of the Way daimed 
were specially described hy KasM, and two Closss at least in respect of 
which the Way wm dainMd were wptdaSij d escri b ed by Kaaie. and as the 
Defendant was not bonad to prore his Bight in reqiect of any bnt the two 
naasd Closes, the Plea was snficien^ certain, though aH the Closes in re- 
spect of which the Bight cf Way was ciaimed were not qpedsUy described, 
either by Name or by all tfieir Metes and Bounds. 

Pedaration qmure olansiim fimrit. — ^Plea, that the defendant 
was the occupier ci a certain dose in the parish, &c., called 
^^ Backside Mead," with certain lands thereunto adjoining, and 
another close called ^^Mead," and divers, to wit, two other 
closes next adjoining thereunto; and the defendant further 
says, that the defendant and the respectiTC occupiers for the 
time being of the said scTcral closes and lands, for and during 
the full period of twentj years next before the commencement 
of this suit, have, and each of them hath, actually had, used, 
and enjoyed, as of right, and without interruption, and they 
have, and each of them hath, been accustomed to hare and en- 
joy as of right, and without interruption, a certain way, for 
himself and themselTCS, his and their senrants, to go &c., from 
the said Backside Mead, unto, into, through, over, and alone 
the said Six Acre Ryams, and thence unto and into the said 
Mead, and $o thence back again unto and into the said Backside 
Mead, at all times, &c, ftc.. for the better use, occupation, and 
enjoyment of the said Backside Meai]^ the said lands adjoining 
thereunto, and the said Mead and the said adjoining closes re- 
spectively ; wherefore, kc Demurrer, for that the said plea 
does not shew with sufficient certainty in respect of what closes 
and lands, other than the said close called Backside Mead, and 
the said close called Mead, the defendant claims the supposed 
right of way in the said plea mentioned, or attempts to justify 
the trespasses in the saia plea mentioned, nor the number or 
names, or abuttals or boundaries cf the said other dotes and 
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lands respectively, nor their situation, parish, or coimty ; and 
that the supposed right of way in the plea alleged is not pleaded 
with sufficient certainty and particularity, and that divers rights 
of way are in substance and effect pleaded and included in the 
same plea, and that the.said plea is, in that respect, double and 
ambiffuous. Joinder in Demurrer. 

w! B. OoUy in support of the demurrer. — The plea is uncer- 
tain ; it does not identify with sufficient precision the fields in 
respect of which the rieht of way is claimed. The words *^ cer- 
tain lands thereunto adjoining " have no definite meaning. The 
plaintiff, by this general form of pleading, mieht be entrapped 
mto a dangerous replicotion. The defendant lias justified un- 
der a prescriptive right, enjoyed by him and the respective oc- 
cupiers, his predecessors, in virtue of their occupation of certain 
lands. The defendant, therefore, would be bound to prove, if 
the plaintiff could venture to take issue, a constant riffht in 
virtue of aU those lands, neither more nor less; fAUan v. 
Gomme, 11 Ad. k El. 750) ; or the plaintiff must allege and 
prove a license to him and all his predecessors exactly co-exten- 
sive with the ri^ht claimed — that is, a license to him and the 
preceding occupiers of those premises, and no others, in respect 
of which the defendant has set up a prescriptive right. (Col- 
chester V. Roberts, 4 M. & W. 769). But how can eidier 
answer be safely proffered by the plaintiff without a certain 
knowledge of what premises it is in respect of which the de- 
fendant has justified? Neither can with safety be offered, 
which is a proof that the plea is dangerously uncertain. The 
Stat. 2 & 8 Will. 4, c. 71, has not relaxed the strictness of 
pleading these prescriptive rights. Still the right must be ac- 
curately defined and rigorously proved. 

Bewj contra. — ^In the case quoted the question was, whether 
the termini of the waj over which a right was claimed were or 
were not described with sufficient accuracy ; but here there is 
no question about termini at all. The termini of the ways ai« 
admitted to be right; the question here is, whether the prem- 
ises, in respect of which the right of way is claimed, are suffi- 
ciently identified. Now, in the first place, they are as accurately 
described as in all the received precedents; (Stott v» Stott, 16 
Bast, 848) ; and, secondly, they are so described that ihe plain- 
tiff could not have any difficulty in identifying them. They are 
said to be the fields adjoining a certain named field, and they 
are said to be in the occupation of a certain named person. — 
The practical answer to the objection is, that the plaintiff, if 
really uncertain, might have applied for further particulars. — 
[ErU J. — In Lawton v. Ward (1 Ld. Raym. 75) accuracy in 
the description of the dominant tenement seems to have been 
considered as material. In Restall's Entries it is always de- 
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scribed with technioftl accuracy.] If ihe defendant had describ- 
ed the adjoining lands by name, or all their abnttals, the plain- 
tiff would have nad no more accorate information than he has 
by the present description of one abnttal and the name of the 
occupier. Our* adv. vulL 

Lord Campbell, C. J., now delivered the judgment of the 
Court. In this case the defendant, in an action qpaxe clausum 
frc^it, justified under a private right of way. 

The plea stated that the defendant was the occupier of a 
close cidled Backside Mead, with certain lands thereunto ad- 
joining, and of another close called Mead, and divers, to wit, 
two other closes next adjoining thereunto, and that the defend- 
ant, and the occupiers of the said several closes and lands, had 
for twenty years enjoyed as of right a way* from the said Back- 
side Mead, into, through, and over the locus in quo, and thecne 
unto and into the Mead, and so back again unto and into the 
said Backside Mead, for the better occupation and enjoyment 
of the said Backside Mead, the said lands adjoining thereto, and 
the said Mead and the said a^oining closes respectively, and 
so justified in exercise of the right of way. 

To this plea there was a special demurrer, on the ground 
that the plea does not shew with sufficient certainty in respect 
of what closes and lands the defendant claims the right of way. 

It was contended, upon the argument in support of the de- 
murrer, that the defendant ought to have named, or specifically 
described, by metes and bounds, the lands and closes m respect 
of which he claims the right of way, and that it was not enough 
for hiin to name two of tke closes [one at each terminus], and 
describe the others as adjoining to those that are named. We 
are, however, of opinion, that such particularity is not r^uired 
either by authority or precedent. It appears with sufficient 
certainty that. there is but one way in question, and the termini 
are specifically described by name, as well as two of the closes 
in respect of which it is claimed. The other lands and closes 
in respect of which it is claimed are stated to be adjoining to 
those that are expressly named ; and if they had been described 
by name, or by metes and bounds, the plaintiff would have de- 
rived little advantage from such particularity, as the defendant 
was not bound to prove his right in respect of any but the two 
closes named as the termini, and woula have been entitled to 
the verdict if he had proved his right in respect of them, though 
he had failed as to all the others, as appears from Bicketts v. 
Salway (2 B. k Al. 360). In Stott v. Stott (16 East, 348) the 
defendant justified under a right of way in respect of a certain 
messuage and divers, to wit, Sfty acres of land. In Simpson v. 
Lewthwaite (3 B. k Ad. 226) the defendant claimed the right 
of way in respect of 100 acres of land contiguous and next ad- 
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cining to one of the closes in which, &c. In Ooestrelch v. 
'^ oberts (4 M. & W. 769) the defendants justified under a claim 
of right of way in respect of a messuage and divers, to wit, 
three closes of land near to the dose in which, ftc. 

There is, therefore, abundant authority in the precedents for 
such a mode of pleadins, and no case was cited in point to shew 
that such a form was objectionable. 

Our Judgment, therefore is for the defendant. 

Judgment for the defendant 



Appeal fix)m Goonty Court. 

SiUing9 in Bane after MiehatlmaM Term. — June 19 and 
November 2S. 

[Coram Pattismi and WumnfAH, JJ.] 

BRIDGES «. HAWKESWOBTH. 

n« pltee in irhieh a lost article is found does not constitate anj exception Id 
llie genenl Role of Law, that the finder is oititled to it as against all persons 
except the owner. 

Hie Plaintiff, having picked np from the floor of the shop of the Defendant a 
parcel containing Bank Notes, handed them OTcr to the Defendant to keep 
tin the owner shonld claim them.. They were adTcrtised hj the Defendant, 
hnt no (me appearing to daim them, and three years having elapsed, the 
Plaintiff requested the Defendant to retom them, tendering the costs of the 
adyertisements, and offering an indemnity. Upon the Defendant's refusal 
an action was brought in the County Court, and judgment giyen for the De- 
fendant: — Held, on Appeal reversing the Judgment below, that the Plaintiff 
was entitled to the Notes as against the Defendant. 

This was an appeal ajgainst a decision of the judge of the 
county court of Westminster. The following facts appeared 
upon the case stated and signed by the judge : — In October, 
1847} the plaintiff, who was town traveller to Messrs. Rae k 
Co., called at Messrs. Byfield & Hawkesworth's on business, a« 
he was in the habit of doing, and as he was leaving the shop he 
picked up a small parcel which was lying upon the floor. He 
nnmediately shewed it to the shopmen, and opened it in his 
presence, when it was found to consist of a quantity of Bank of 
England notes, to the amount of 657. The defendant, who was 
a partner in the firm of Byfield & Hawkesworth, was then call* 
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ed, and the plaintiir told him he h*d found the notee, and asked 
the defendant to keep them nntQ the owner appeared to claim 
them. The defendant oaosed advertiiements to be inserted in 
The 7Sm€9 newspaper, to the effect that bank notes had been 
found, and the owner might have ihem on giring a proper de- 
scription and paying the expenses. No person haying appeared 
to claim them, and three years haying elapsed since they were 
fonnd, the plaintiff applied to the dmenduit to haye the notes 
retomed to him, and dfered to pay the expenses of the adyer* 
tisements, and to giye an indemnity. Jlie defendant had 
refosed to deliyer them up to the plaintiff^ and an action had 
been brought in the county court of Westminster in consequence 
of that renisal. The case also found that the plaintiff, at the 
time he deliyered oyer the notes to the defendant, did not in- 
tend to diyest himself of any title that he might haye to them. 
The judge had, upon these facts, decided tut the defendant 
was entiUed to the custody of the notes as against the plaintiff, 
^^ K*ve judgment in his fayor accordingly. It was to reyiew 
this decision that the present appeal was brought. 

Qray^ {Heath with him), for the appellant — ^The plaintiff^ by 
finding the notes in question, acquu^ a title to them against 
the whole world, except the owner. [Armory v. Delamirie, 1 
8tr. 504 ; 1 Smith's L. G* 151]. Haying found them he de- 
liyered them to the defendant for a special purpose only,2^d 
neyer intended to part with his property therein. The judge 
appears to haye decided the case upon the ground that they 
Were found in the house of another ; but that makes no differ- 
ence. If they had been found in the highway they would haye 
been the property of the finder, except as against the true 
<)wner ; and yet the highway is the priyate property of some 
one, subject to the right of the public to pass oyer it. Suppose 
they had been found in the yard of the defendant, then they 
could be lawfully retained as against him ; he might haye had 
an actioji of trespass for entering the yard, but not any action 
founded on the possession of the goods. How did the defend- 
ant acquire any property therein ? The mere facts of the notes 
haying been dropped on the floor of his shop did not giye it to 
him. [Pattemmy J. — ^If one enters a cab, and takes away a 

{larcel left there by a former passenger, the pronerty mi^t be 
aid in the cab owner in an indictment for the felony. Wighi- 
matij J. — ^If the notes had been left on a chair, and the cus- 
tomer coming in had merely lifted ihem off, would they haye 
become his property ? They were not lost in the ordinary 
sense of the term, but were there in conspectu ominum. You 
say that any one taking possession of them, although they were 
in one sense in the possession of the shopkeeper, a<^uires a 
title to them, except as agunst the true owner.] Yes, r^rhaps 
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an indictment wonld lie for stealing the goods of a person un- 
known ; bat here the owner of the shop, not havii^ taken poa- 
session, conld not lay the property in himself. [Patterson^ J. 
^-Is there any instance ot indictmg a person for stealing the 
ffoods of a person unknown? If the owner be unknown, could 
felony be committed in respect the goods? There might prob- 
ably be an indictment for a robbery of a person unknown.} — 
The man who first picked up the notes would be the finder, 
eren although the owner of the shop should first see them. — 
PtdTendorff (lib 4, c. 6, s. 8) shews that the bare seeing, or the 
knowing where lost goods are, is not sufficient. [ WtghtmaHf 
J. — Tou must go further, and shew that their being in the shop 
of the defendwt makes no difference. Blaokstone says, that 
whatever moveables are found on the face of the earth belong 
to the first occupier.] That would be so where no owner ap- 
pears; it would be the same, as between the finder and the rest 
of the world, as if there would be no owner. Blackstone, (1 
Oom. 296,) spctfJung of treasure-trove says, ^^ Such as is casu- 
ally lost or unclaimed still remains the right of the fortunate 
finder." That was an express authority for the general rule ; 
and if the other side contended that the notes bebg found in a 
man's house made any difference, it 1^ upon them to establish 
that proposition. JJraUe$any J. — ^In ruffendorf (lib. 4, c 6, s. 
18) it is said — ^^ He who hath hidden treasure in another's 

Eound, without acquainting the lord of the soil, is judged to 
ve slipped his opportunity; but if the ground l^longs 

to another, then the finders seem engaged by his c<mscience to 
inquire, at least indirectly, of him concerning the matter ; be- 
cause, without this, it cannot certainly be known but that the 
money was laid their by the master of the place only for the 
greater security, or by some person else with his privity and 
consent." From whidi it would appear, that if it were laid 
there without the consent or privity of the owner of the soil, he 
would not be entitled to it These notes were certainly not 
intrusted to the defendant — ^they were lost.] By the law of 
nature, a finder acquires property bv taking possession of the 
roods found, and those cases in which the property is given to 
the State or to particular individuals are exceptions upon the 
law of nature. In Reg. v. Kerr (8 Gar. k P. 176) it was held 
^^ that a servant who hiul found some bank notes in her master's 
house ought to have inquired of him whether they were his or 
not." Those were her master's notes, which brought the facts 
within the rule laid down by Puffendorff where tne owner of 
property is known. It therefore does not apply to this case. 
But if the other side were right, the servant would be equally 
guilty of felonjr whether they were her master's notes or not 
They must put it upon the ground of a special property in the 
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owner of the house ; ftnd if so, the serrmnt would be gailty of 
felony whether die made inonirj as to the tme owner or not; 
bnt a finder is not gnilty ot larceny where he has no reason- 
able opportnnxty of knowing the owner, because the articles 
fbnnd belong to him, whaterer may be his intention at the time 
of taking them. [PMe$anj J. — ft goods were fonnd in an inn, 
it wonld be different* There a cpecial property is vested in the 
innkeeper b^ reason of his liability. In Merry v. Green (7 M. 
k W. 628) It was held, that there might be property in &per- 
son of goods, althongh he did not know of its existence. There 
a bnreaa was bought at an anction, and a parse of money was 
found in a secret drawer therein ; and it was held that it be- 
longed to the seller, althongh he knew nothing of it. Thiit and 
Oartwright v. Qreen (8 Yes. 405) appear to be the nearest to 
the present case.] In Merry v. Green the money was not lost 
— it was entirely inclosed in a chattel belonging to the seDer ; 
here the loss and the finding are stated in die case. The de- 
fendant, to have any right, most hare indicated his intention 
to take possession before the other did. If the diopkeeper had 
placed it on one side until he would haye fonnd the owner, it 
would have been different ; but here the plamtiff is the finder. 
As to the notes being found in the shop, diat reduces it merely 
to a question of deeree : a shop is more private than a field, a 
field more private tnan a highway ; but tiie facts of the articles 
found bebg upmi the soil of another does not prevent l^em 
from becoming the property of the finder. The defendant had 
not made himtelf liable to the true owner. Isaadc v^ Olark (2 
Bulst. 812) shews, *Hhat when a man doth find goods, he is 
bound to answer him that hath the property." The defendant 
received the notes only for the purpose of advertising them, and 
restoring them to the true owner, if he should appear. [He 
also cited Sutton v. Moody, (1 Ld. Baym. 250.)] 

Heath offered to address the Court on the same side, but it 
was detided that only one counsel could be heard on each side. 

Smke, for the respondent. — ^The plaintiff could not acq[uire 
property in these notes by merely picking them up ; and n he 
could, he had in this case divested himself of that property by 
handing them over to the defendant, thereby making him the 
principal in the matter, and investing him with the responsibil- 
itv of a finder. The notes, if they were in truth the property 
of a customer, came into the shop by leave of the owner of the 
shop. (Dig., lib. 41, De Acq. Re. Dom. tit. 1). [Patte^onj J. 
— ^That assumes that they are deposited intentionally ; in wluch 
case there can be no doubt whatever.] Savigny, in his cele- 
brated Treatise on Law and Possession, (translated hj Sir Edw. 
Perry), s. 18, states that the principle of the rule is easily to 
be discovered. The maxim is, ^Yaeua est quam nemo detinet' 
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Hero the jus detentionis was in the defendant, and there was 
no vacancy of possession. If the ffoods had been of larger 
balk, the owner of the house might haye distrained them dam- 
age faisant, and no one could have taken them from his custody. 
If a scintilla of dominion might be exercised by the shopkeeper, 
they could not vest in the finder. [Patteson^ J. — Savigny 
speaks of money buried in the land ; but how is it if it be in 
my house ? The expression, ^^ If I know where it is, I possess 
it, without the act or taking it from its place of concealment," 
(p. 103, note e)y seems to make the question of property turn 
upon a mere cnance.] That doubt is answered by the case of 
Merry v. Green. In many instances property is held to belong 
to the owner of the soil, thoi^h he does not know of it, as in 
the case of Lord Raymond, in Toplady v. Stayle, (Sty* 165), 
Rolle, C. J., says, ^* If cattle be stolen, and put into my ground 
I may take them damage fabant." If the owner could not take 
them away, how could a stranger do so ? {Anofij 1 Bulst. 96.) 
In the Tear Book, 12 Hen. 8, 9, it is said that the owner of 
a forest is the owner of the wild creatures therein ratione locL" 
In Reg V. Kerr, Parke. B, asks, ^^What if I drop a ring, is 
my servant to take it away f " Suppose my guest loses his 
ring, is the servant finding it at liberty^ to keen it ? Has not 
the owner of the house a right to take it from him ? [ Wight- 
num, J. — In that case there would be n)> question about the 
property.] If, in Armory r. Delamire, the sweep had been 
employed to sweep a chimney, and, having entered a house for 
that purpose, had picked up a jewel therein, he could not have 
claimed it. In the case of -a wreck, the lord, before seiaure, 
has a cc^structive possession. In Smith v. Milles, (1 T« R. 
480), Ashurst, J., sajrs, ^^ The richt is in the lord, and a con- 
structive possession, in respect of the thing bein^ within the 
manor of which he is lord.'' [PatUsanj J. — That is a manorial 
right and does not ^ppl^ to any other person. Wightman^ J. 
-^n the preface to Savigny a difficulty is suggested in the piM- 
sage quoted from Mr. Benwam: — '^ A street porter enters an 
inn, puts down his bundle upon the table, and goes out ; one 
person puts his' hand upon the bundle to examine it, another 
puts his to carry it away, saying, *It is mine.' The inkeeper 
runs to claim it, in opposition to them both. The porter re- 
turns, or does not return. Of these four men, who is in pos- 
session of the bundle ?"} In that case the inkeeper has the 
property ratione loci et impotentiae. The parcel cannot fly 
away. In Isaack v. Clark, Lord Coke says the finder has it in 
his election to take the goods or not into his custody. Did the 
plaintiff take to himself me charge of these notes, or make him- 
self liable for the advertisements? {Wightman^ J. — If the 
plaintiff had merely shewed them to the defendanti and said he 
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would keep them, oould the defendant hare saed him for them T\ 
Tea: by reason of their being foimd in the boose he had aeon- 
stmctiye poesessiony and also something lees than a poesession 
— a jus aetentionis. Bom v. Morris ^ Tyr. 485) shews that 
the ^fendant was responsible to the tme owner. In the case 
of Swans, (7 Bep. 17 b.,) Lord Coke says that a poesessofy 
right is obtained in wild animab ratbne loci et impotentiae— 
that is, so lon|; as tbe^ do not or cannot fly away. The reason 
of these decisions is ^yen by Sarigny, (p. 163)—'' a moTeable 
becomes connected with an immoyable withont, ntrertheless, 
•being incorporated with it" Semayne*$ ea$e (5 Kep. 9S) shews 
that a house protects all goods lawfully there; and it is to be 
inferred that it displaces Si right in a finder. The maxim of 
the civil law is, ''Bi in meam.potestatem penrenit, meos factos 
sit,*' Savigny (p. 169) comments upon it — ''Possession of a 
thing may be acquired nmply by the fact of its haying been 
deliyered at one's own residence, even though we were absent 
from the house at the time. ^' {^Wightmanj J. — There they 
were directed to the bouse; here, if the finder had put the 
noU^ into hia own pocket, the owner of the shop would not haye 
knowi^ of them. If yon cm p^t any case where the goods came 
into the house without the Vi>owledge of the owner of the house, 
it would be h\ point. P§tU$(my J. — ^If property is intentionally 
inimy^ house, it is certainly in my possession/] There is a dis- 
tinction <betwe^ proper]^ ^byious on the surface of the soil and 
what is buried, in the former case it is supposed that it will 
be. seen by the owner or his senrants ; but if it b buried, the 
next owner is as likely to find it as the former one. (Savigny, 
169). The passages in Blackstone cited on the other side put 
the question upon the intention of the true owner to come back 
aStd claim the goods. By our old law goods found were to be 
diUvered to justices ; and in Dent. c. 22, we read, " Croods 
found should be kept near where they are lost." In Beg. r. 
T)mrborn (2 Car. & K. 8*31) it wto held, that to prevent the 
taUpg of goods from being larceny, it is essential that they 
shoi^ld be taken in such a place and under such circumstances 
as that the owner would be reasonably presumed to have aban- 
doned them. In 5 Bep. 109 a., it is said, "If one steal my 
goods and throw them into the house of another, they are not 
waifs." So in Com. Dig. " Waif." This case is andisUnguish- 
able from one where goods are left at an inn, and the ration 
of landlord and guest has ceased ; if the goods are then stolen, 
the inkeeper is not liable. The act of taking possession of the 
notes by the pluntiff did not render him chargeable to the true 
owner, nor confer a property upon him. (Dig., lib. 41, tit 1, 
De Acq. Be. Donu ; May v. nxrrej^ 18 Eas^ 197). K no 
engagement be exacted to redeliver, the party ddivering^ cannot 
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jut while the trust remains open. The defendant may set uf 
I jus tertii ; he is liable to the true owner, and ought not to be 
liable to two in respect of one interest. He advertised that tht 
notes could be had at his shop, and incurred liability for th€ 
advertisements. [He also cited Ogle t;. Atkinson (5 Taunt. 
759) and Templeman v. Case, (10 Mod. 24).] 

Grai/y in reply, cited Savigny, 170 — " ifvery case of posses- 
sion is founded on the state of consciousness of unlimited physi- 
cal power." Our. adv. mUL 

Nov. 26. — ^Pattbsox, J., now delivered the following judg- 
ment : — The notes which are the subject of this action were 
incidentally dropped, by mere accident, in the shop of the de- 
fendant, by the owner of them. The facts do not warrant the 
supposition that they had been deposited there intentionally, 
nor has the case been put at all upon that ground. The plain- 
tiff found them on the floor, they being manifestly lost by some 
one. The general right of the finder to any article which has 
been lost, as against all the world, except the true owner, was 
established in the case of Armory v. Delamirie, which has neveir 
been disputed. This ri^ht would clearly have accrued to the 
plaintiff had the notes been picked up by him outside of the 
shop of the defendant ; and if he once had the right, the case 
finds that he did not intend, by delivering the notes to the de- 
fendant, to waive the title (if any) which he had to them, bat 
they were handed to the defendant merely for the purpose of 
delivering them to the owner, should he appear. Nothing that 
was done afterwards has altered the state of things ; the adver- 
tisements inserted in the newspaper, referring to the defendant, 
had the same object ; the plaintiff has tendered the expense of 
those advertisements to the defendant, and offered him an in- 
demnity against any claim to be made by the real owner, and 
has demanded the notes. The case, therefore, resolves itself 
into the single point on which it appears that the learned judge 
decided it, namely, whether the circumstance of the notes Doing 
found inside the defendant's shop gives him, the defendant, the 
riffht to have them as against the plaintiff, who found them.^— 
There is no authority in our law to be found directly in point. 
Perhaps the nearest case is that of Merry v. Green, but it dif- 
fers in many respects from the present. We were referred, in 
the course of the argument, to the learned works of Yon Savig- 
ny, edited by Chief Justice Perry ; but even this work, full as 
it is of subtle distinctions and nice reasonings, does not afford 
a solution of the present question. It was well asked, on the 
argument, if the aiefendant has the right, when did it accrue to . 
him ? If at all, it must have been antecedent to the finding by 
the plaintiff, for that finding conld not five the defendant any- 
right. If the notes had been accidentally kicked into the ehop^ . 
yoL. XI.— KO. VITI 
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and there found by flome one passins by, could it be contended 
that the defendant was entiiled to mem from the mere fact of 
their being originally dr<q[»ped in his shop ? If the discovery 
had nerer been commnnictAed to the defendant, could the real 
owner hare had any canae ot action against him because they 
were fonnd in his honse? Certainly not. The notes never 
were in the custody of the defendant, nor within the protection 
of his hoose, before they were found, as they would have been 
had diey been intentiomdly deposited there; and the defendant 
has come nnder no responaibihtjr, except from the commmiica- 
-tion made to him by die plaintilU the finder, and the steps taken 
by way of advertisement. These steps were really ti^ea by 
the defendant as the agent of the plamtifi^ and he has been of- 
fered an indemnity, i£d snfliciency of which is not disputed. — 
We find, therefore, no circumstances in this case to take it out 
of the general rule of law, that the finder of a lost artide is 
entitled to it as against all persons except the real owner, and 
we think that the rule must nrevail, and that the learned judge 
was mistaken in holding tnat the place in which they were 
found makes any legtl dmerence. Our judgment, diereu^re, is, 
that the plaintiff is entitled to these notes as against the de- 
fendant ; that the judgment of the Court below must be reversed, 
and judgment given K)r the plaintiff for 602. Plaintiff to have 
costs of appeal* — Judgmmt aeeinrdingfy. 



Crown Cases Reserved. 

Court of Criminal Appeal.-^November 22. 
KEG. V VANN. 

A Pauper, who hta not the aeuis of pajing the expenses of his deceased child^s 
Amend, is not liable to be in^cted for ja misdemeanor, eron though a nuis- 
ance should be occasioned 1^ allowing the body to remain unburied ; and if 
the money to defray the expenses of the burial is offered to him as a loan, to 
be hereafter repaid, he is not bound to accept it, and thus incur a debt 

Semble, that the Parish Officer would be liable for a nuisance, occasioned by 
allowing the body, under such dreumstanoes to remain unburied. 

The defendant was tried, before J. Hildyard, Esq., recorder 



«In a subsequent case in the Exchequer, it was said by Parke^ B., that the 
udges of all the courts woe agreed, that, in cases of appeal IVom the county 
court, the costs should, for the future, follow the result 
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of Leicester, at the Michaelmas Sessions for the borough^ for a 
nTUsance, in having refused and neglected to bury the body of 
his deceased child, whereby, and by reason of the decomposition 
whereof, yarions noisome stenches arose, and the air was thereby 
greatly infected and rendered unwholesome, to the great dam- 
age and common nuisance of the Queen's subjects. The de- 
fendant, at the time of the decease of his child, on the 17 th of 
Au^t, was a pauper, who had been receiving relief from the 
parish of St. Margaret, in the Leicester Union, and soon after 
the child's death he applied to the relieving officer of that parish 
for astiBtance to bury the child. It appeared in evidence that 
an order of the Poor Law Commissioners, under the provisions 
of Stat. 4 fc 5 Will. 4 c. 76, s. 68, has been issued to the guar- 
dians of the Leicester Union, which provided that in certain 
cases relief misht, if the guardians thought fit, be given by way 
of loan, and uiat one of such cases was ^' where the pauper 
should receive relief for the nurpose of defraying the expenses, 
either wholly or in part, of tne Durial of any of nis family." — 
It further appeared in evidence that the guardians had laid 
down a rule, (which was printed and circulated in the union,) 
^Hhat the head of the family, or person applying for the assis; 
tance of the parish in burying any poor person, must sign an 
undert(ddng to repay the expense incurred, in case the guardi- 
ans shall deem him or her able to do so.^' It further appeared, 
that at the time the defendant applied to the relieving officer 
for assistance to bury his child, he was required in conformity 
to the rule lud down by the guardians, to sijp a document to 
the following effect: — ^^I, W. Y., the undersigned, do hereby 
agree, on demand, to repay the guardians of the poor of the 
Leicester Union, the sum of 7«., advanced to me by way of loan, 
in payment for coffin and ground for my child." The defend- 
ant refused to si|pi this document, and the relieving officer re- 
fused to render him any assistance in the burial of Uie child. — 
It was proved that the defendant removed the body of the child 
from his house to a yard in the neighborhood, and that the 
stench arising from it amounted to a nuisance. The jury were 
directed that the defendant was bound to provide for the burial 
of his deceased child, if he could, in any lawful way procure the 
means for so doing ; and that as the guardians were entitled, 
under the Order of the Poor Law Commissioners, to rive relief 
for the purposes of burial by way of loan, and as the defendant 
had been offered such relief in that manner, he was bound to 
receive it, and that consequently he was not excused from his 
liability to provide for the interment of his deceased child, and 
was liable to be convicted on the indictment for nuisance. The 
jury found a verdict of guilty, and the recorder reserved a case 
for the consideration of this Court. 
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0*Brien now appeared for the Crown. — (No oounsel appear- 
edfor die prifloner)* [Plott, B. — ^What pnUic dutj bas a man 
to inonr a debt?|| I sitbniit he has a dnty* [Lord OampbeUj 
C.J* — Is it an indictable misdmneanor not to pay a debt?] — 
The question is, was the prisoner liable to be indicted for a 
nvisance T (Xord OarnvbeU^ C. J. — He was, if he had the 
means of givrng his chila Christian burial.] Bat I submit that 
he had the means. [AJdenany B. — ^Not without getting into 
debt] If he could by any lawful means obtain the money, I 
say lie was bound to proTide for the burial of the chQd, CTon 
though he went into debt. [Lord Campbell^ C. J. — ^If a Jew 
oSnred it to him at 50 per cent 7] The same intr is incumbent 
on a parent to inter as to maintain his child. If a baker said 
that ne would supply bread on credit to a man, and he, rather 
than incur a debt, suffered his child to die of hunger, would he 
not be liable to punishment? If the child bodied in the 
house of another person, and if that person had buried the 
child, no doubt the &ther would be liable for the eq>enses of 
the buriaL [Lord CSsmpiefi^ C. J. — ^But has the fiitho* com- 
mitted a crime if he has not the meuis for the burial?] Here 
St is a question of nuisance. [Lord CampbeUj C. J. — ^The 
flmstion is one <^ ability.] It is found that the Poor Law 
OommissionerB had laid down a rule authorising the guardians 
to adrance money, by way of loan, to persons in the circum- 
stances of the prisoner, to enable them to bury their children. 
By his refusal to accept the loan he has yoluntarily placed 
himself in circumstances of inability. 

Pm CiTRiAM. — ^We are clearly of opinion, that on the ques- 
tion left for our consideration the direction of the chainnan 
to the juiT was wronff . He told them, which is perfectly true, 
that the defendant, n he had the means, was bound to provide 
for the burial of his child. But then the ^ury are peremptorily 
told that the defendant was bound to receive the loan offered to 
him under the order of the Poor Law Commissioners, and thus 
incur a debt, and that if the jury beliered the witnesses they 
must find the defendant guilty. It is true that a man is bound 
to provide Christian buml for his child i£ he has the means ; 
but unless he has the means he does not become liable to an 
indictment, even though a nuisance be created by allowing the 
child to remain unbimed, for which the j^arish officer would 
probably be liable. He was not bound to mcur a debt to ren- 
der hiniself liable and to place himself in a position to be pro- 
ceeded against, and to lose the means of maintaining his 
ftmily. — Oimvietian qua$hed. 
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Law of Contracts by Tickets. 

Ftobably most of our retden «re aware of the elrase irUeh 
many raflway oompanies hare lately been in ike habit of plaeing 
at the head of their printed time tables, to the effeet that the 
eompany will not be responsible for the trains arriring at the 
times affixed in the tables, or for an^r loss or damage which 
may be incorred by their not so arriring. As these pnbliely 
promulgated time tables are, in eSeet, a sort of general oontraot 
with the public, and as their effect is rery important, we ma^ 
nsefnUy address to onr readers some obserrations upon iheur 
constmction* 

The idea nnder which the companies haye issued these notices 
has no doubt been, that, whaterer may be the responsibility 
which ihey^ prima facie undertake by their time tables, they 
can, by a simple declaration that they will not be bound, free 
themselyes from being so bound; and no doubt time taUes 
might be so framed as to hare that effect. But die mustion is, 
whether, in the way in which they are framed, they uTe saeh 
effect. Now, the printed time tables of railway companies are, 
in effect, a contract between the company and the passengirt. 
The connpany binds itself to do what it states in the time table 
it will do; and the passenger, haying paid his five, accepts that 
contract both for good and tot enL 

Let us, then, see how these contracts are worded. Tbij, 
state, in the pwt properly called the time table, not merely 
that the trains are intended^ if possible, to start and to arriye 
at dyen times, but p<mtively that the hour of departure is sudi, 
and the hour of arriyal is such. If the contract rested here, 
there could be no doubt about its construction ; it is a poisitiye 
ecmtract to do a giyen act at a fpyen time ; and as, in such mat- 
ters, beycmd all question, time is <^ the essence of the contract, 
there can be no doubt, that, under it, the party breakinji; his 
contract woidd be liable in damages. Does, then, the snff|ile 
addition to this contract, of a proyiso that the company will not 
be bound by it, haye the effect of giying them perfect freedom 
from its terms T We conceiye this to w yery doubtful indeed. 
To read it so would be to make, in effect, nonsense of it. It 
would be to construe a contract as saying, ^'one of the pa)rties 
undertakes to do, and yet does not undertake to do, a specific 
tiling." If, indeed, the time table stated that the trains Were 
intended or expected to arriye at certMn hours, then it may be 
that the clause declaring the non-responsibility of the company 
would take effect, because it would be not inconsistent with the 
time table. But a declaration that the company will not be 
responsible for the arriyal of trains, if full effect be giyen to it. 
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is utterly and totally inoonsisteiit with the imdertakiiig afforded, 
by the tables, thai they ahall anrire at given hours. The ques- 
tion is, therefore, do the eontradictory terms of the two branches 
of the contract render it wholly roid for uncertainty? or, if 
not, then whidi of the two branches is to be treated as express- 
ing the principal intention of the parties, and to whidi is only 
a qualified effect to be giren. 

To hold the whole contract as Toid for uncertainty would be 
clearly doins violence to the intention of both parties, who cer- 
tainly intended to enter into some agreement as to the work to 
be done, and the price to be paid for it ; and such a construc- 
lion would certainly not be adopted if the contradictory clauses 
can be at an reconcQed. To con8tru9 the proviso as overriding 
and eztinffuishing the positive lanffuage of the time table, 
{which is obviously a simple nidlity, if the language of tho pro- 
viso is read in its widest sense,) would be contrary to all ndes 
of le^ constructirai, as well as of common sense, it being a 
settlc^i rule to give effect to a positive declaration, ratiier ihui 
to a qualification of it, if the two cannot stand together. And 
the result is, as we conceive, that, in putting a construction 
upon the whole of these contracts, a Court of £aw would either 
treat the proviso as altogether surplusage, or hold it, at any 
' rate, as havine no greater effect than to import, in terms, into 
Ae contract, tiiat iniich, in fact, would be implied in law, vis : 
a proviso that the contract shall receive a reasonable, and not 
a strictly liberal construction. — Jurist. 



Miscellaneous. 

IfUereMting to Telegraph (hmpaniee. — Philadelphia Dietriet 
Court decision. 

TBLEGRAPH COMPANY v. WILT. 

Motion for new TriaL — Verdict for Defendant. 

The plaintiffs were incorporated by an Act of 29th Mardi, 
1849, and were authorised to construct works along and across 
any road, &c, the said works to be so placed as not to interfnre 
with tiie common use of such roads. There is a section which 

Sives the plaintifis a right to recover a penalty of one -hundred 
oUars against any person who shall wilfully and knowingly 
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break the wire, together with all damages which the plaintiffs 
ma^ suffer in repairing the injury and from the interruption of 
their business, to be recovered in an action of trespass. One 
of the company's wires crossed Broad street, and the def wUdant 
having occasion to remove a house, along the said street, the 
wire Droved to be in the way and was broken. The act of the 
defendant in moving the house, was a lawful one ; he had a 
right to the use of tne highway for his lawful business, UMOue 
ad caelum. The legislature certainlv could not have intended 
to have restricted this common right without very express 
words. The company, therefore, seem subject to the contin- 
gency, of such a use of the highway if the^ do not take care 
to place their wire so as to avoid it. We thmk, therefore, that 
the case was submitted to the jury upon the true principles, 
and that the verdict was right. Kule refused. 



NEW PUBLICATIONS. 

ZABRISKIS'S NEW JEBS£Y REPORTS. 

Reports of Cases argued and determined in the Supreme Court and the Court 
of Errors and App^ of the State of New Jersej. A. 0. Zabeiskie, Report- 
er. YoL 2. From January Term, 1849, to July Term, 1860, indusiTO.— 
Trenton: Printed bj PhilUps & BosweU: 1861. 

This second Tolume of the current series of the Reports of the Supreme Court 
of New Jersej has lately made its a^^pearanoe. We are glad to see that it is 
presented in a dress not unworthy of that respectable Court. The present 
reporter enjoys this adTantage over his predecessors, that he is authorized to 
employ his own printer upon the terms prescribed by law, and the present rol- 
ume, in its mechanical execution & a striking exempUfication of the superiority 
of the present orer the former system. The printing of the reports is no longer 
a sop distributed annuaHy to some hungry partisan as a reward for party ex- 
ertions. 

The Supreme Court of New Jersey enjoys the advantage of baring a reporter 
who is also an able lawyer, though the compensation is not such as wUl enable 
liim to attend regularly upon the Court for the purposes connected with his 
duty as reporter. Indeed, this would be out of the question in the case of a 
lawyer in full practice as is the case with the present reporter. He must of 
course be furnished with the decisions in writing, and his necessary duty is 
fUftlled in drawing up a state of the case and prefixing a syllabus of the points 
decided. Mr. Zabriskie howeter has performed much more, and many of the 
important cases are made more valuable by a succinct statement of the argu- 
ments of counsel; probably in some cases condensed Arom briefe of counsel : 
though there is a fireshncss in many of them which is rather inconsistent with 
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this tvppoiitioa. Tkt poiato aade on tke urgwBcat, If BtC the arfOMnlt at 
Urg6,addgrM4y«otk«TilMorar«port,aMiwetluBk ttcj Might More frc- 
q^witty be prtiMtrf !iy tfc» aid of tfc» cooMrt or of tfc» oopt IW ptiatiK 
of tkobriofatlaicai Wiwmr, wo pN«Ml HP^iMt ai a Mi«nM W vUoli tko 
Mporti of tfco O a jUMH Coit of tfco Uaitod Stataa teriik «be i 



Ihi daeiiloBiof tkeSnqproMCoui in tUa ToluM aie 8wh aa win ( 
aaot tlia aocpiiefloeiica of iLe profoanoB. Itkowofor, aawoDaatkapiaeadlBg 
foloBM, ooBtaina tka raporta of t^ oaaaaat kw JilH^fiii IntkaCoviof 
.SaroraawlAppoala. laiagardtot^lattcrchaaofoaaaa itriiii ^aawrili 
of aifor wa kaTO baaii airaok with the naaibor of iiimmIi of Iha j 
aad aa it aaama to aa in Moat of the oaaoa, tha waft oomUv 
Supreme Court la a aote of the leportar to the oaae of Jl— irarf Y* J 
(pace«28)weliadaata«8BMatwhldi aeeau to f araidk the a^laaatSaB. T^ 
Coart of Bnrora iaNew Jera^ eoaaiataof twdfe Jadcea» to witr— 1 
W, the iTO Jaatioeaof the Sapreme Coart and dx lay Jadc«»Md hjM ^ 
t«ute oonstitutioaalproTiaion — aafortanate eoaridariag the ] 
tioa of the ooart— BO jadge who haa heard the eaaae below oaa iit ia thia eoart 
iq[Km the reriew. The leaalt waa ezeaiplified ia that oaae. Itwaaoaaef ttooa 
caaea la which, by the peealiar <j^nifation of the eoart, foar jadgea bdag the 
B^lorily of a bare qaoram, may rerer^e a deei^oa agaiat the opiaion of dx 
other jadgea of the aaaie coart, whoa those of the latter are eoaatJtatioaally 
iaeapable of Totiag la the Coart of Brrora, from the Ihet of haTlag glfoa their 
opinion in the coart below. Indeed it may ocear, aa ia thia oaae, that aa aet- 
aal adnotity, happeniBg to be 'a eeaatitBtioaal minority, may daoUe a bare 
Iryalqaeationcontrary to theopiaionaof allthelaw Jadgea heaiiBg Ae eaaae. 

Thia lyatem of appellate joriediction of oar ndghboro ia New Jera^ la how- 
erar, to my the beat of it, a atraage one A writ of oror Ilea from a hig|U|y 
coaqietent and learned coart to one lem so — from a eoart of trained lawyera to 
one, theactaal minority of which, bearing ai^ particalar e a aa e , wHl ordinarily 
oonaiat of laymen. Sach a system ia one, the neoeasary reaalt of which maat 
be to ansettle, aot to settle the law. It woald be qaite aa ratioaal ia awKclne, 
when learned and experienced physicians diqfwired ef a patient, to call ia 
farmera to a consaltation. The constitation of theStata ef New Jera^, and 
the wisdom of her lawyers notwithstanding, we yet think that otiier tUags 
being equal, those who study a science will be themoatllkely to andentand It 

The Awterieem PriiU WoHkB T. L««rmef, (reported la the first Tdame^ page 
248) Aimishes another instance of the practical woridng of the Coart ofErrota. 
The Supreme Court unanimous^ aifirmed the Talidi^ of apleafiled 1^ the de> 
tendant in the cause who justified under a statute of the State of N. Toth. The 
sUtate apon which the plea waa baaed had been held l^theConrtaof NewTori^ 
to be a constitutional and Tslid law. TheCourtofErroraef New Jersey, 1^ a 
Tote of fiTO against three determined that the law was unconstitutional, and 
the plea Tdd, and the last decision settled the caaa, altiioagjh it preaented the 
strange anomaly of a eaaae reTorsed by the judguient of five memb e ts of that 
court against the opinions of six. The decision was the ai^ore remarkable aa 
ithdda Uw of the State of New York to be unconstitutional which had been 
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preTionsljr sustained in a series of discissions in the Courts of that State. It 
said coollj to the Judiciaiy of that State, 7011 do not understand yonr owh 
laws and jour decisions npon your own statutes are not to be regarded as eon- 
chisiTe. 

Armtirong T. WaU, Sandenam T. Friee, and other easet in which the unani- 
mous judgment of the Supreme Court has been r ev e r s ed on error, inrite atten- 
tion, but we forbear. But with all reele ct for €be Court of Errors of New 
Jereej and for those members of that Court, who though not lawyers and 
therefore but dight^ ^uaHfieil to decide in the last resort those abstract 
and difficult questions ^en which rights so often depend, are yet sensible men, 
we cannot forbear tfds ttmuk. We think that the eonsideraticns to which we 
ha?e adverted make It obrious, that a reversal of an opinion of the Supreoke 
Court by a bare minority that Court ou^t not to be eonsidered as finally set- 
tling a legal principle in the State of New Jersey, whatever may be the result 
of such Judgment in the particular ease. 



Rcpomrs or Casis argued and determined in the English Courts of Equity; 
with notes and references to Endish and American Dedsioiis. By S. Fmv 
Smith, Counsellor at Law. Vol. XXTL Containing Hare's Chaneeiy £e- 
ports, VoL v. New York: Banks, Gould k Co. 144 Nassau St Albany: 
Gould, Banks ft Co., 475 Broadway. 1861. 

No commendation of tfds volume is n^ed from us: the whole series is so 
wen known and so ftiDy appreciated by t)ii |irofession that all we ind it useful 
tedeisteavaeuneeitspubUeatica. It kettted and printed in the same man- 
ner and deser v es the same praise as the preeefing volumes of Ae series. The 
eases are as usual interesting and important, and the decisions marked by the 
customary learning and talent of ikt English Equity Bar. 



The late Mr. Justice Story. 

[The following pleasing picture of Judge Stoet's doinestic life and character^ 
isfiromthepenefhisson,Wm.W. Story, Esq. Story's life and Letters, Vol. 
2, page 602. J 

" Qrfi as were his gifts of intellect and learning, they were more than equalled 
by the purity and bean^ of his character. His q»eeches at the Ibrum, his 
charges on the Bench, his literary and Judicial Work*— all his triumphs of 
fiune— fade away, when I remember him in our home. I see not the laurels on 
the brow, for the spiritual halo above them. If the task be diileult to represent 
him in his public |mase, how mush more difficult to do Justiee to Urn in hisdo- 
mestio life. He was the sunshine of our fiunily drole. ForgetM of himssH; 
yet mindful of the least interest or pleasure of others ; self-denying when the 
sacrifice was unknown and unappreciated ; thoroughly unsdildi even In the 
details of Hfe ; generous of kind acts and expressions ; satisfied irith any portion 
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of the good of daily life whidi bI^ fall to liim; tha first to surrender his own 
wishes to the most cmrsless whim of aoother— jojous, lirely, beaming. So was 
he erery day andall day. ffis temper had the same eqoipoiae as his nund. It 
was nerer dai^ened by gosts of passion, or cloaded by f^looms of snlklness. — 
He was neither whimsical nor moodj ; ^^ Bfoika were not snbjeet to depres- 
sions or excitements ; the pressore of bnsinem did not make him irritable or 
peeTish, bat on all occasions he was dieerftil buoyant, sonny. His temper did 
not, like that of suny of e rwo r k a d men, rise erefymoning in ackmd and clear 
away with the excitement of the day. Its morning and its erening twilif^ 
were alike clear. To the end of life he was a boy in enthusiasm and spirits. — 
His%as 

" The sonny temper bright, where all is strife. 
The simple heart that mocks at woridly wiles, 

Id^t wit that plays along the calm of life. 
And stirs its langoid suriisoe into ssuks. 

" The ha]^, grataAil q»irit that improres 

And brightens erery gilt by fortone giTsn, 
That wander whoe it will with those it Iotcs, 

Makes CTeiy place a home, and home a heaTen. 



His lore of order was a rery actlTC principle. It caressed itself; externally, 
in the carefal disposition of his books and papers — for each of which there was 
a specific place, into which he retomed it, scropoloosly, after using it,— so that 
he could find them at once, eren in the dark; in the di^Mwition of his time, 
to each hour of which was assigned its appropriate duty: in the regularity of 
his habits ; and in his careful punctuality in fuUUling Ms engagements at the 
exact time and place appointed. Intellectually, it expressed itself in the logical 
order and system in which he arranged his thoughts, or deyeloped his subject, 
in discourse or written composition. In a higher gradie it exhibited itself in his 
anxiety to place ereiy person in his proper qthete, so as to enable him fbUy to 
de?elope his nature ; and, in its highest phase, it took the fonn of lore of jus- 
tice and of moral law. To put the world in order, to arrange contradictory 
and confVised elements into a harmonious system. To fix the law upon its true 
moral foundaticms, to dear itof its coufVisioD and purge it of its defeets, consti- 
tuted the main end of his thoughts. He had a hatred of all wrong, oppressicn, 
and falsehood, because they were out of the dirine law of order. No selfish 
desire of personal adTancement, no low ambition prompted his energies ; but a 
pure desire to bring about a rig^t condition of things, and to estabnsh society 
according to right and law. " Honest " and " straight-forward " were his fisTor- 
itc epithets for whatever pleased him. 

A more generous man nerer lired. His was the open pahn. He was forward 
to give, seeking opportunities, and originating plans of charity. Silently and 
secretly his unremembering and unoeentatious charity distilled, like the dew, 
its blessing to the poor and needy, asking not eren the reward of gratitude. — 
His charity did not stop with his purse. He gare away fireely of his labor and 
serrice, of his learning and thouj^t No enry or jealousy of appnqirialioB 
erer checked his generosity. He had eren a higher charity than this, — the 
chaiity which can forffire iiguries, and OTcrlook faults. Something he found 
to praise in all. He cherishod animosity to no liring being. 

In couTersation his powers were Tcry great It was not epigramatic, con- 
densed, witty, but abundant, genial, mmtinuous, like a fountain, always firesh 
and bubbling orer. It was fuU of bright remark, and yet it was rather char- 
acterised by kindliness and gayety of spirits, than by torerity and point. On 
ordinaiy occasions, its tone was that of rivacity and playfulness ; but when he 
became interested, it rose into eloquence, without losing its simplicity. He 
loTcd to indulge in personal reminiscences of the prominent men he had known, 
and was fond of anecdotes relating to politics and persons; but he dislikod per- 
sonal satire, and ncTcr sacrificed a rictim to a bon moi. He relished humor and 
loTcd a jest; and his laugh was so inspiring and contagious, that it could not 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 879 

[The late Mr. Jostiee Story.] 

be resisted. He was sometimes too profhse in conTersation ; yet so refreshing 
was its abundance, so foil of thought and so fUl sonled and hearty, that it 
nerer wearied. And if any one erer Mi that he had vsorped too much, it was 
taly after all was oTer, in retraeiag what had been said by otfiers. In richness 
and ftilneas it resemlded llie conTersation of Alexander Von Humboldt, mote 
than that of anr other man I erer saw. He ncTer tried to force the attention 
to a point on which he coold shine. He nerer talked for dif^ley but rather 
lor enjoyment All that he said, was delfrered 



-'< in each apt and graeionii words. 



That yonnger ears played traant at Us tale, 
And older hearings were quite rarished. 
So Toluble and sweet was his diseonrse." 

Goethe's deeeriptioB of Alexander Yon Humboldt, as stated hj Bckfinnan,in 
his eouTersations with Goethe, mig|it hare been drawn from my fsther. << Such 
mauTsidedness I haTo found nowhere else. Whenever you ein upon him you 
find him at home ; ereiywhere ready to Uriah upon you the inteUectual trea- 
sures he has amassed. He is like a fountain with many pipes; you need on^ 
get a Teasel to hold under it, on any sides refreshing streams flow at a mere 
touch." Nor did the resemblance between Alexander Yen Humboldt and my 
Dather stop here. They were rimilar in person and manner, in the aotirity of 
th^ physical and mental morements, in their fondness for society, in their 
constancy of labor, in llieir variety of knowledge, their ftilness of conTersation, 
and their gendeness of nature. Of all the persons I cTer met, Alexander Yon 
Humboldt reminded me most of my father. Nor am I alone in this paraUeL It 
has been made by others. 

He loTed to talk with the common people. Always went out to have a <*d]sh 
of discourse" with the miller when he brought mend and grain for the honea, 
cr with the ftrmer who broug^it the hay, or any tradesman or mechanic iriio 
came to the house. In the omnibus he would at once enter into conTersation 
with his neighbor, whocTcr he was, whether he knew him or not, and soon en- 
gage the interest of all the passengers. In traTcling I7 stage coach he made 
friends with all about him, entering into their interests with the greatest sim- 
plicity and assuming their tone. * * * * . * * 

His spirit was gay and happy, and his temper amiable. No sting of sarcasm 
erer lurked in his language. He was always sympathetic, noTcr ^qmtatiTe or 
antagonistic What the (Germans call **gemuthlichkeit," a word to which 
there is no English expression, peculiariy belonged to him. There was a sweet 
attractiTcness in all he said and did, which won by a secret charm, and hisface 
and speech had an inward li^t, like Titian's pictures. Of his co n Tersa tien 
nothing remains, and it is hopeless to attempt to couToy an idea of the STan- 
escent gleams of humor, feeling and grace that glowed through it 

HeneTsr assumed the airs of a great man; ncTer played £Ur Oracle; but was 
mmple, unostentatious and CTcn naive in his manners ^nd habits. He was not 
afraid of being thought undignified, for he had in him that true dignity, wUeh 
can afford to leaTC out of consideration the petty formalities and fashions of an 
artificial dignity. In the best and hif^est sense of the word he was a gentle- 
man—a christian gentleman^whose courtesy was bred of kind feelings, and 
not of artificial rules. His manners were bland, affable, and engaging; neither 
scTcre or trifling, neither coarse nor flattering, but genuine and frank. 

« He joined 
Each office of the social hour 
To noMe manners, as the flower 
And natiTO growth of noble mind. " 

IDs kindness of feeling extended to all persons, and he was, theretoe, always 
polite. To dumb creatures he was kind and considerate, and indignant at any 
Ul usage of them. His sportire nature showed itself in the nicknames, which 
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Id parody of the AmerioaD foadaow of titka, he gafo to Ua bonea and dogt ; 
as *'The Bight HoooraUo Mr. Moaaa," or ««OoloBal Roj." 
Hia kindnow aad afchOity to tta yoaog wara '»J y <><■ Ha had a 



iiMaltjofattractiiif thaai. Ha aatorod iato aM ^ob flwliago aad i 
ptoaauTM, with ajuqiathy. Whea la thair owapa^ ha waa aat oafy i 
thaiB, bat of thoBi. Ho doBghted to joi* aad abj at wU aad tafllafy with 
thorn; totoaoothoBmodaatnad^aboatttoiriMMaaBaadaeatiBMatalltlaa, 
and was always inToanacaoBMaai^riao or aawplaatethairaMaaeaNat Ha 
was always a foTorito wfih thsaL l%ij tfoekod raaad hiai whoiofor he waat» 
aad, daily,he adght bo aaea aboat tha Collag^ Oaoaatra of a oirelaof yoaths, 
laaghiiig and Joldiig aad tafldag wiA taiaita seat 

In his religioQs teaata ho waa a Uailariaa. Ha thawgbf Mora of a good Ub 
. than a ereed, and judged of man's Ibith by the Ihdts it bore. Ho was wholly 
f^oo from sectarianism and proaeiytasim. Ho aorer sought to shake Ae belief 
of any man in his own dogmaa, baiiofiag them to bo the BMre m et aphyrios , aot 
tha rosUties of religioB. Ho was desiroos that ohristiami af all dsaimiaatlsas 
should be represeated in the Uai?ersity at Osmbridga, aad that tha ^(oeatioa aa 
to their appointsMat ^oidd bo ia rospeet to Aeir qnstiioatioaa, aot to their 
oraed. Hoboliered iathoiaspbatioa andtha daotrinsoof Chri8t,iathelm* 



mortally of the aoal, ia the a^ly of Qod, and ha oAsa iatimatad a desiga to 
write aworfcinwhiohthorulooflegyeThlenoeshouhlbei^pttodtothofheta 
of tiie Gospel aarratioa, aad tha quMtioa of ita authe at i d ly argued as beftre 
— iMthwai 



a oourt of jasdoe. ffia rsUgioua ftith waa aot a dry aad barrea belief, bat aa 
•fer-liTin|; principle, asHmatiag arofy act and thought. In his baieatamsuts, 
he found in it conacJatioa and si^poii. In his h^mnoes it was aerar out of 
sight Ho liTed a truly religious life. Ho died in the full feith of a raa ewod 
ami puiiftod OTistsacie bsyoi^ the grafo.'* 



Deaths at the Philadelphia Bar. 

MR. HALY— MR. CLARKSOV- -^f?.. McXLLTAINi:. 
The Ute death', at the riiiladelphk Bar speak more solemnly 
from the fact that the hand of noridence has fallen without 
that previous preparation to the public mind which mature 
years, and a withdrawal horn bosmess produce. Mr. McD- 
raine, Mr. Haly, and Mr. darkson, were in the prime of life, 
in the full vigor of intellect, and on the ascent rather than at 
the top of their professional career. Of Mr. Haly, we five a 
full notice, and on Mr. McIlTaine's character we have an*eady 
touched. Sprung from a historical family, it was in some senses 
his misfortune to have been the youngest of a group of brothers, 
-—two of whom preceded him to the grave, wlale the third still 
occupies, in another State, and in a more exalted profession, a 
position of still increasing usefulness, — ^who by their brilliant 
and popular talents, no less than by their lofty bearing, left, 
coupled with their common name, associations belonging pecu- 
liarly to themselves. But Mr. H^iry McIUvaine, thou^ from 
his gentleness and unobtmsivenees of temper, far less qualified 
to attract and direct popular attention than his brothers, went 
xc Lis crave with the reputation which there is none but can 
envy, of having never failed in a duty, of having never by un- 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 881 

[DMtht St Ikt Phfladelplik Bw.] 

kind words made an enemy, and of haTinff so conducted a prac- 
tice which brought him for years within dose contract witn his 
professional brethem, as to try his last case without it ever being 
said of him, that whether in the excitement of court, or in the 
preparation for trial, he had once encroached upon his adver- 
sary's rights, or attempted by any subterfuge or management 
to swerre from its meet course that justice of which he was a 
sworn officer. 

It was at the Bar meeting on the occasion of Mr. Mcllyune's 
death that Mr. Glarkson appeared for the last time in the court 
house, and none who were there can forget the solemn impres- 
sire speech with which he moved the customary resolutions. — 
He was then sinking in health, and perhaps he was then feeling 
that the same voice which had just spoken to his deceased friend 
was then addressing him : — 

Ulltaiiia 
Csipere iter udel parati— . 

It may have been this consciousness which led him ito dwell 
with more than even his usual earnestness upon the qualities 
which we have just touched. And indeed of professional do- 

¥>rtment in its broadest sense he was himself a noble model. 
his personal history, and to his intellectual characteristics, 
to that peculiar structure of mind and temper which clothed 
strong selise in a manner so single and so earnest as to leave a 
dent on the mind wherever it struck, another and a more qual- 
ified pen win we hope do iustice. But it is almost impossible 
to present the record of his death without dwelling for a mo- 
ment upon the manly simplicity with which his professional and 
personid relations were marked. 

There are many whose instincts were equally sure, and whose 
sense of right as vigorous^ but hard, indeed, would it be to find 
one whose march to the point of duty was so direct and unfalt- 
ermg. There was not only no trickery, but no parley with it. 
He was not only in his heart honest and straiehtforward, but— r 
what is not so often the case — ^he apj^eared to be so. There are 
many who may recollect a conflict with an excellent though im- 
pulsive juc^e, in which it was felt by all round, that whue by 
a more circuitous course the same result might have been 
reached — ^by hints to the jury about judges who were half par- 
ties, or wholl V partisans, or by side attempts, by sneers, to 
weaken the aue authority of the court, — ^yet the professien 
were deeply obliged to him by the resolution, and yet delicacy, 
with whi<m he compelled an instant retraction of a nersonal en- 
croachment, while at the same time the common dignity of a 
Bench and Bar were maintained. For, indeed, it was tnis manly 
sense of the dignity of his calling which pervaded our deceased 
brother in every relation, and of which this illustration is but 
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one of many which horrj upon the reeollectioii of those who 
have in the last few years met him so often and so hnsily. Nor 
was this a mere matter of personal expediency. It seemed to 
spring from a*hi^h sense ot justice, for great as was his power 
of invective and denunciation — and great it really was when 
there was wrong to be rebuked or subterfuffe to be eiposed — it 
was never invoked for the purpose of cru^ing a feeble or an 
inexperienced antagonist. Those who have felt themselTes such 
will alwip^s look upon his memory with affection when they re- 
call the u'eedom from that personal triumph, and exultation of 
strength, which, under sucn circumstances, is so often and so 
wrongly displayed — and the kindliness of bearing, far more im- 
pressive than words, and which was all the more cherished be- 
cause it came from a man to whom fear and flattery were alike 
unknown. But we must stop here, with but one uiooght, and 
that is, whenever it is said that a high professional rank may 
be reached by a surrender of personal dignity, and by trampling 
on the feelings of others, that the highest rank was here ob- 
tained by a man to whom it was as foreign to attempt an en- 
croachment on the rights of others, as to permit one on his own. 
Legal IntdUgencety Jan. 16, 1852. 



Death of WiUiam W. Halj. 

We give below the proceedings of ameeting of the Bur upom iktb ^onukm eC 
the mournful and untimelj death of Mr. Ha]j, who wat IdIM at the Ibre af 
Saturday last, while engaged in an attempt to rescue property fipom the 1mm- 
ing building. The circumstances attending his death were awfU ; we oaimot 
bring our mind to dwell upon, much less to narrate them* Mr. Halj was well 
known and highly respected in this communily as a sound lawyer and an hon- 
orable gentleman, and we sincerely sympathize with his more immediate friends 
in their terrible bcrcaTcment 

At a meeting of the Bar of the dty uid county of PhiladelpUa, in the Su- 
preme Court £>om, on the 80th December, 1861, on motion of Chas. Qibbona, 
Esq., the Hon. J. Baknistsu Gibson was called to the Chair, and, on Motton 
of R. J. Arundel, Esq , Migor C. J. Biddlb was appointed Seeretary. 

Wm. B. Read, Esq., District Attorney, annoum^Mi to the Bar the untimely 
death of their late associate, Wm. W. Haly, and afber an eloquent tribute to hb 
memory, offered the following resolutions: 

Resolved, That the Bar haTO learned, with deep regret, the eoninnation of 
the Wlsncholy death of their fellow-member, William W. Halt, Esq., under 
oircumstances of peculiar and most imprcssiye solemnity — a death of fearftil 
yiolence, encountered in the manly discharge of a Toluntary social duty. 

ResoWed, That Mr. lialy leaves among his professioBal brethcm thememety 
of pleasing and gentlemanly deportment, intelligent attention to his duties^ 
thorough knowledge of the principles aud practice of his profession, industry, 
and zeal. 

Resolved, That the Bar tenders to the friends and bereaTed fiunily of the de- 
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etaiedf tlMM ttum whom he mm torn bo taddonlj, who h^Te, till ^ Uai mo- 
ment dnnp with the tenftdonsness of desperate affection to the hope of his 
escape, and who now mourn over his grave, the assurance of their deep and 
respeetftd sympathy. 

Besolred, That a Gomailtt^e of seren members be aroeinted to eommnnicat* 
these resolutions to Mr. Haly's flunily, and that the Bsr will wear the nsnal 
badge of mourning for thirty days. 

tSm meeting was ad dress ed by flie Hon. Wm. M. Meredith, Messrs. B. Rush, 
J. Cadwalader, B. J. Arandel, and Peter MoCall, in remarks expressiTe of the 
hi^ estimation in which the sooial Tirtoes, personal character, and profes- 
sional and literary attainments of the deceased were held by the Bar and the 
eommnnity. * 

On motion of tiio Hon. Wm. M. Meredith, the resdlntlons were nnanimonsly 
edited. 

Ine Chairman annonneed the following Committee : — Wm. B Read, Wm. M. 
Meredith, James Campbell, Isaac Haslehorst, Chas. Qibbons, J. K. ^ndlay, C. 
J. Biddle. 

On motion of Wm.B. Read, Esq., the Chairman was added to the Committee. 

On motion of Samuel Hood, Esq., it was 

ResoWed, That the Bar attend the Aitieral of Mr. Halt, to-morrow morning, 
at 10 o'dodc, from the U. S. HoteL 

On motion of C. Fallon, Esq. 

ResoWed, That the prdceedlngs of this meeting be published. 

The meeting then acgoumed. — Legal LUeiUgeneer, Jan. 2, 1852. 

The following notice of the lamented Halj appeared in a re- 
cent number of the North American : 

<< Whose humor, as gay as the fire-fly*8 light, 
Play'd round OTory sulgect, and shone as it play'd — 
Whose wit, in the combat as genUe as bright, 
Ne'er carried a heart-strain away on its blade." 

The death of Mr. Haly, nnder circumstances so touching, 
mysterious and solemn, is an event which cannot but cast a ' 
gloom upon all his friends and associates. 

Posthumous honor is generally the effusion of feeling, or. the 
tribute of respect paid to the living through the imaginary 
merits of the dead. As such, the custom of obituary eulo^um 
is ^^rnore honored in the breach than in the observance; for 
however it may assuage the affliction of a grieved heart, and 
pour balsam into the wounds of bereaved affection — still truth 
ought always to be held too sacred to be violated over that most 
saored of all things, the grave of those we love. 

In adverting to the demise of the late Wm. W. Haly, Esq., 
of this city, we can pour ihe homage of our respect, extorted by 
the inte^ty and worth of his character, without being conscious 
of the slightest trespass upon the most rigid attribute of justice. 
Our acquaintance with him commenced with early youth, ivnd, 
at its earliest stage, revealed to our knowledge a warmth of 
heart, a generosity of disposition, and a joyous ingenuousness 
of character, which refreshed the spirit of benevolence like a 
green spot on the sterile face of the world. Possessed of an 
energetic and perspicacious mind, the firmness of his character 
was mellowed by an amiable suavity of manners that softened 
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the asperities of oppontion, and conciliated eren his adrersa* 
rics* esteem and affection. 

Mr. Haly was bred to the law, in this city, nnder the direc- 
tion of the late Samson Levy, Esq., and armred at snch earlr 
eminence in his profession, tnat he became adjunct counsel with 
him in some of his most important cases. For a period of 
twenty-eight years he has enjoyed a large practice, with a con- 
8tantly increasing reputation and usefulness. Few men, indeed, 
have Dossessed higher qualifications for an adrocate, either 
natural or acquired. Few men haze left deeper traces in their 
legal career of every thing which a high-minded lawyer ought 
to propose for his ambition, or his yirtues, or his glorj. His 
mind was brilliant as well as solid-HUigacious and searching — 
quick, eager, and comprehensiTe, and, at the same time, cau- 
tious ; patient in inquiry, forcible in reasoning, and clear in 
conception, He was, by original temperament, mild, concilia- 
tory, and candid; and yet was remarlraMeforan m o e mpr vmis- 
iug* firmness. There was about him a tenderness of giving of- 
fence, and vet a fearlessnes of consequences in his forensic 
character which we scarcely know how to pwiray. It was a 
rare combination. It gained confidence when it seemed least 
to seek it. It repressed arrogance by confounding it. 

But, after all, it is as a man that those who knew him best 
will most love to contemplate him. There was a daily beauty 
in his life which won every heart. He was benevolent, charita- 
ble, affectionate and liberal. He was a Christian. Attached 
to the Roman Catholic Church by education and dioiee, he was 
one of its most sincere but unostentatious friends. He was as 
free from bij^otry as any man; and at the same time that he 
claimed the right to think for 1 imself, he admitted without re- 
serve the same right to others. 

We have not said too much in saying that such a man is a 
public loss. Indeed, the departure of such a man severs so 
many ties, interrupts so many delights, withdraws so many con- 
fidences, and leaves such an aduag void in the hearts of friends, 
and such a sense of desdation among associates, that while we 
bow to the decree of Providttice,>oiir griefii cannot but pour 
themselves out in sincere lamentation^ 

In paying thb feeble tribute to the memory of a good and 
amiable friend, we lighten the load of sorrow created by his loss, 
and adorn the tomb where virtue slumbers with a wreath em- 
blematic of his life— a simple chaplet of Truth, woven by the 
undisguised affections of the heart. Let no man say that such 
a homue is unworthy of the manlT sympathy which we all 
should feel when the just man b gathered to his fathers. 
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Court of Errors and Appeals of New Jersey. 

On Error to ike Supreme Oaurt^I/bvemier Term^ 1851. 
THB AMBBICAN PRINT WORKS, •. LAWREKCE; HALE •. SAME 

In Treepam against the Mayor of New York for destroying 
goode hy blowing them up^ the drfendant pleaded : 

1. AitOttleofaeSUteof NewTorkiiniN^ tkedatyopoa tbt Ktyorof 
Ntw York, in orto to stop the prognw of ti^ ionflagn^on, witk the oon- 
evnenee of two Aldermea, todlieoi aigr bi^tilbigi likely to take fire and con- 
ny i» to others, to be polled down and destroyed. That the defendaol 
as Mayor, acting nnder sooh adriee ai^ cooonrrenoe, did destroy certain 
bn&dings for that purpose which were ^nliarly exposed to the lire, and bnt 
for his action woild hare been inuaediaiiV burned up with their conteiitc^ 
and would hare communicated the flames li^ acyoining buildings unless in- 
stantly demolished. That the immediate jdestruction of these buildings was 
necessary, without waiting to remore the godiis, in order to prcTcnt the 
spread of the conflagration &c., whereupon the defendant says he did neces- 
sarily and unavoidably blow up and destroy certain goods in plaintifls decla- 
ration mentioned, &c : field to be a good plea. 

VOL. 3^.-50. Virr. 
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2. Tbe !«tatutc under which the buildings were destrojed being a constitution- 
al and Talid law and the act bj which they were destrojed being a lawful 
act, the defendant as a public officer, was not liable personaUj for thenecesi- 
sary and unaToidable consequences of such act 
Z. The defendant^ secondly, set up a jasUfication arising out of the common 
law doctrine of necessity. That to prevent the spread of the eonHagration 
and the destruction of a large portion of the city, the immediate destruction 
of the buildings was necessary without waiting to remoTo the goods therein : 
and that for this purpose the defendant, a resident citizen, &c., caused the 
said buildings to be blown up and did thereby necessarily and unavoidably 
destroy the goods, &c : Held a good plea. 

4. In order to justify the destruction of property under the plea of necessity, 
in order to prevent the spread of a conflagration, it is not necessary to show 
any individual or personal interest in the defendant in the property at stake. 

5. The common law doctrine of necessity considered. 

C. The exposition of the statutes of any State, by the Courts of that State 
ought to be regarded as of binding authority in the construction of such stat- 
utes by Courts of other States. 

Carpenter, J., deliyered the opinion of the Court. 

These causes are now, for the second time, before this 
Court. Upon a former occasion, they came up upon demurrer 
to a plea of the defendant, who set up as a justification of the 
act charged to be a trespass, that it was done by him, as Mayor 
of the city of New- York, under the authority and in pursuance 
of a statute of the State of New- York, by which certain duties 
were imposed upon him as such officer. He pleaded in justifica- 
tion, that the act was done by him, in the performance of the 
duties imposed upon him by the statute, and by yirtue of the 
authority so given, as he alleged it was lawful for him to do. 

This plea of justification rested upon the statute, and the de- 
fence so set up was sustained by the Supreme Court of this 
State upon the authority of decisions in the Courts of New York, 
in a series of cases arising out of the very act here charged to 
be a trespass. But this Court reversed the decision of the Su- 
preme Court and overruled the plea, because it rested upon the 
statute alone, which the court held so far as it attempted to 
confer any^ power over personal property, for which it made no 
compensation, to be unconstitutional and void. 

Dissenting from the view taken by the courts of New York, 
this court held that the statute was not a mere regulation of a 
pre-cxistir.g natural right, but a grant of a new power to take 
or destroy private property for public use or public safety ; and 
taking this view of the statute, that it was constitutional only 
so far as it provided compensation for the property destroyed. 

The judgment of this court, perhaps, in strictness^ went no 
farther, looking only at the point necessarily involved in the 
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decision, though the opinion deliverod may have assumed some 
other and additional principles. 

By that decision, tliis court held the statute of the State of 
New York to be so far unconstitutional, notwithstanding that 
the constitution of the State of New York was not before us by 
pleading, of which therefore, we could not properly take judi- 
cial recognizance, and notwithstanding that the statute had 
there been sustained as valid in every respect in which it had 
been presented for consideration. I say, notwithstanding that 
it had been held by the courts of New York to be a constitu- 
tional and valid law, it was here held to be unconstitutional and 
void, and to afford no justification to a public officer acting 
under its provunons and in strict obedience to its mandates. 1 
have before expressed my earnest dissent from that decision, 
not because I would give a different construction to the statute, 
were its primary construction the proper subject of our consid- 
eration. As I then intimated, I snodd be disposed to treat a 
similar statute of this State, were any such to be enacted, as a 
grant of power. But I could not unite in a decision, placing a 
construction upon a statute of the State of Now York, different 
from that adopted by the courts of New York. 

I could not hold the statute to be unconstitutional and void, 
when it had never been so declared by the courts of the State 
to which its interpretation primarily belonged, but on the other 
hand had been expressly held to be unconstitutional, in a cause 
arismg entirely within that State, and which I thought ought 
to be regulated strictly by the. lea; loci. ^ Upon what authon^ 
or principle, could we assume the exercise of such a power ? It 
has been decided by the Supreme Court of the United States, 
that court refusing to declare an act of a State Legislature 
void, because of its conflict with the constitution of the State. 
Jackson vs. Lamphire, 8 Pet. 280 ; Watson and others vs. Mer- 
cer, 8 Pet. 88, 109. 

The question, whether a State Law is constitutional or not, 
on the sround of repugnance to a State constitution, is not cog- 
nizable by the Supreme Court of the United States. It is ex- 
clusively confined to the State Courts and obriously to tike 
court of the State by whom the act was passed, at any rate in 
regard to all causes of action arising withm such State. Indeed, 
the Supreme Court of the United States, (as I have already on 
a previous occasion remarked,) in all controversies arising under 
the statutes of the respective States, conforms to the decisions 
of the courts of those States in regard to the construction of 
their own statutes, so far as they comport with the constitution 
of the United States. In cases, depending upon the laws of a 
particular State, it uniformly adopts the construction which the 
courts of the State have given to those laws. " This course," 
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says Chief Justice Manhally *^ is founded <m the prineiple map- 
posed to be nniTersaUy reooffniied, that the jvdiaial departmeat 
of govemmenti where siieh departmeiit ezistSi is the appropri- 
ate organ for constming the IiepislatiTe acts of that ffovem- 
ment. Thus, no court in the nniT^ae whidi professed to be 
governed by principle, woold, we mresame, undertake to say, 
that the courts of Qreat Britain or France, or of any othw na- 
tion, had misnndOTStood Aeir own statutes, and therefore erect 
itself into a tribunal which should correct such misunderstanding. 
We receive llie construction given by the courts of the nation 
as the true sense of the law, and feel ourselves no more at liber- 
ty to depart from that construction, than to depart from the 
words of the sUtute/' Elmendorf vs Taylor, 10 Wheat 152. 
This doctrine so forciMy and justly ex p res s ed, and so important 
to the proper workingof our system of associated State ^vem- 
tnents under different laws, administered by different judicial 
tribunals, is to be found in almost evwy volume of the reports 
of that hiffh tribunal, where it is acted upon as a settled rule. 
Some additional authorities to the p<Hnt are collected in a re- 
cent decirion of the District Court of Yirginia. See P^ntice 
vs. Zane, 11 Boston Law Rmorter, 208. 

This Court, and it is the first Court so hr as I know, has 
departed from this principle, and adopted some other rule. We 
have not received the construction of the statute given by the 
Courts of the State of New Tork as the true sense of a law of 
their own State, but have taken the liberty to depart from that 
constnicti<m« We have undertaken to say, that the Courts of 
New York misimderstood one of their own statutes, and we 
have assumed the powerto correctsuch misdnderstanding; and 
in all this, accordiiq; to my judgment, we have most erroneous- 
ly deimrted trota, a princ^)le, supposed by the eminent judge 
whose words I have cited, to be universally recognised, to wit: 
that the judicial department of each government is the appro- 
priate organ for construing the legislative acts of that govern- 
ment. 

Sittbg in this Court of last resort, I regard it as mjr duQr> 
with all respect to those who ma^ dHfer from me, to reiterate 
my views of the principles by which we ought to be guided in 
the examination of the statute laws of other States. I r^ard 
them as first principles, whidi cannot be diaken by the erro- 
iieous decision of aa^ Cout, whatever may be tiieelbct of such 
decision upon a particular cause. 

But passing the proprie^ of that decision, the case as now 

Scented (I treat tnem as one^) <rffers quite another question, 
ere are two special ifi^^ ^ validity of which is now the 
subject of discussion. These pleas are not demiured to, but 
the plaintiff has filed replicatioos^ to iHudi the defendant has 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 889 

[Am. Print Worki 9. Lftwreno*— Hal« p. Bam*.] 

clemardd. It maybe proper here to remark, that the de- 
fendant has demmrred specially to the replications filed by the 
pluntiff; and of coarse this brings up for consideration every 
exception taken, even to the form of these replications. Bnt 
as the plaintiff has pleaded over, no exception to the pleas is 
open to him bnt for error in substance, and such as would be 
ayailable on general demurrer. 

The first q>eoial plea sets up the statute of New York and 
the duty imposed by that statute, upon the M^or of the City 
of New York, in order to stop the progress of any conflagra- 
tion, with the consent and concurrence of two aldermen to di- 
rect any buildings likely to take fire and convey fire to others, 
to be pulled down and destroyed. That the defendant, as 
Mayor, actiujg under such advice and concurrence, did destroy 
certain buildings for that purpose which were peculiarly ex- 
nosed to the fire, and but for his action would hare been imme- 
oiately burned up with their contents, and would have commii- 
nicated the flames to adjoining building, unless instantly 
demolished. That the immediate destruction of these buildings 
was necessarr, without waiting to remove the goods, in order 
to prevent the spread of the conflagration ; and that at the 
time of the blowing up and destruction of the buildings, the 
poods could not have been removed or saved before the bufld- 
mffs would have taken fire and communicated the flames to 
other buildings and thereby endangered a great and valuable 
portion of the city, &;c., wherefore the defendant says he did 
necessarily, in oraer to i>revent great loss, blow up and destroy 
tain buildinff8,and in so doing did necessarily and unavoidably cer- 
blow up and destroy certain goods in the plaintiff's declaration 
mentioned, as it was lawful and necessary for- him to do. 

This plea, to which I have referred in a general way only, 
justifies not on the ground of a common law necessity, but of 
a necessity so to speak, arising out of a statute. It sets up 
tiiat the Mayor destroyed buildings for the purpose of stopping 
tiie conflagration, and by the advice and with the consent of two 
aldermen, in the performance of a duty imposed upon him by 
the statute. It sets up the duty, imposed upon him by the 
statute, of destroying the buildings in which the goods were 
stored, and alleges that the seeds could not have been removed 
and saved before the said buildings would have taken fire and 
endangered and communicated the flames to other buildings ; 
and that the said goods were therefore necessarily and una- 
voidably destroyed. Now, if the statue under whicn the build- 
ings were destroyed, was a constitutional and valid law in 
respect to the destruction of the buildings, and if the officer, in 
the discharge of a public duty, lawfully performed the act, by 
which the buildings were destroyed, and the goods were neces- 
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sarilj and tinavoidabiT destroyed in the performance of that 
duty, it seems to me that the plea sets up a good defence. If^ 
under the exigencies of the imminent peril, which, at the time 
of the jzreat fire, threatened the City of New York, it was the 
duty of the Mayor to order the immediate destruction of the 
buildings, as necessary for the preservation of the city, the ne- 
cessity and authority of instantly blowing up the buil(Ungs, in- 
volved the authority and necessity of blowing iq[> their contents 
with them, if they could not be removed. 

Whatever may have been the view heretofore taken of the 
New York statute, by this Court as to the authority thereby 
conferred to destroy goods, it has not been held either here or 
elsewhere, that it is not a constitutional law so far as regards 
the destruction of the buildings and to the extent to which pro- 
vision has been made for compensation. 

The statute, as £ur as I understand the prior decision of this 
court, has only been held void pro tantOj where it authorised 
destruction without providing compensation. Li the destruc- 
tion of the buildings, then the defendant acted under a valid 
and constitutional law. Adopting the language of the court 
below, the real ground of complaint is, that the defendant ex- 
ceeded the authority conferred by the statute and thereby 
became a trespasser, because he destroyed not only the build- 
ings which he mi^ht lawfully destroy, but also the plaintiff' 
goods which were in the buildings, and which the statute, it is 
Sieged, gave him no authority to destroy. Now for doing the 
lawful act of destroying the buildings, in order to arrest the 
confla^ation — an act, iniich in the exigent of the case, was 
not only lawful, but the imperative duty of dbe defendant, as a 
public officer, to do, if the goods were unavoidably and necessa- 
rily destroyed, it not being possible to remove them but with 
the hazard of losing all the benefit to result from the act/ the 
defendant ought not to and cannot be held liable. A public 
officer acting in good faith upon a sudden and alarming emer- 
gency, under the sanction of a constitutional and valid law in a 
matter of public duty, is not to be held responsible for the un- 
avoidable and necessary result of such act of duty. An injured 

larty may have a right to resort to the public for satbfaction, 

ut the law has ever held, that the officer himself, not exceed- 
ing his power and not guilty of oppression or bad faith, is not 
personally liable. The Governor a Company, 4c., vs. Mere- 
dith, 4 T. R. 794 ; Sutton vs. Clark, 6 Taunt. 29 ; Boulton vs. 
Crowther, 2 B. &; C. 708 ; Nevius, J., in Sinnickson vs. John- 
son, 2 Har. 150 ; Nevius, J., in Ten Eyck vs. Del. &; Rar. Ca- 
nal Co. 3 Har. 208 ; Wilson vs. The Mayor, &c., of New York, 
1 Denio, 595 ; The Executors of Radcliff vs. The Mayor, &c. 
of Brooklyn, lately decided in the Court of Appeals of N. York, 
and not yet regularly reported. 
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In the case in *New York last cited, Chief Justice Bronson, 
who delivered the opinion of the Court, remarked, that it would 
be absurd to say that public officers may be liable to an an ac- 
tion for what they have done under lainul autbbrity and in a 
proper manner. ^^When the State/' said Justice Nevius, in 
another case, ^^ authorizes an act to be done ezclusively for the 
public interest, and appoints an agent to execute that act, and 
such agent shall act within the scope of his authority, he can- 
not be personally responsible to individuals for the consequen- 
ces of executing his commission. Should private property be 
necessarily ana unavoidably injured, taken away or destroyed 
by the execution of such trust, without any compensation pro- 
vided in the act itself, the remedy can oidy be, by contesting 
the constitutionality of the law or appealing to the magnanimi- 
ty of the Legislature." Sinnickson vs. Johnson, 2 Etar. 150. 
In Ten Eyck vs. The Del. k Rar. Canal Co., 8 Har. 203, the 
same Judge expressed like views, and held that in case of pub- 
lic agents the remedy cannot be against them, but only by an 
appeal to the justice of the Legislature that directed the act 
Tbis doctrine, even to this extent, is not without the support of 
other high authority. Chancellor Kent said, that it is not to 
be understood that a statute assuming private property for pub- 
lic purposes, without compensation, is absolutely voic^ so as to 
render all persons acting m execution of it trespassers. Some 
of the judicial dicta seem to ffo that length, but others do not. 
But he thought the reasonable and practicable construction to 
be, that the statute would be prima fade good and binding, and 
sufficient to justify acts done under it, until a party was re- 
strained by judicial process, founded on the paramount author- 
ity of the constitution. 2 Kent, l40, note, (5th ed.) Without 
expressing any opinion as to the extent or weight of this doc- 
trine, though it seems to be highly reasonable, it is enough for 
the decision of this case, that we recognize the well settled 
principle, that public officers, acting without private emolument 
in a matter of public concern, shall not be personally liable for 
the consequential injuries arising out of an act done by them 
under lawiul authority and in a proper manner. 

Under the New York statute, the defendant, as Mayor, was 
bound by duty to do what, according to the advice of two al- 
dermen, was necessary to prevent the spread of the conflagra- 
tion. The act which constituted them judges of the necessity 
of destroying the buildings, made them judges of the time at 
which the act of destruction became necessary. The plea avers 
that the buildings were destroyed at the time and in the man- 
ner which the imminencv of the danger demanded, and that 
the destruction of the buildings necessarily involved the de- 
struction of the goods. The bmldings being destroyed in the 
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performance of m datj, wbich as m public officer, the defendant 
was bound to undertake. The destruction of the goods was the 
unavoidable consequence of the destruction of the buildings. I 
deem it clear tl^at the defendant ought not to be held person- 
ally responsible for the consequence of such act of dutj, and 
that the plea sets up a sufficient defence. 

The second special plea is so framed as to set up a justifica- 
tion arising out <^ the common law doctrine of necessity, and 
it seeks no aid from the statute. It sets out that there was a 
fire raginff in the City of New York, which threatened destruc- 
tion to a brge portion of the city ; that certain buildings were 
peculiarly exposed and likely to take fire, and communicate fire 
to other buildings, and but tot the acts of the defendant, would 
have taken fire and communicated, ke. ; that to prevent the 
spread of the confla^tion, and the destruction of a ^gfi p<nr- 
tion of the city, the mimediate destruction of the said buildings 
was necessary, without waiting to remove the goods therein; 
and that for tUs purpose the ^fenduit, a resident citiien, and 
owner of valuable bufldings to be blown up, and did thereby 
necessarily and unavoidabfy destroy the goods, Ac. 

The plea does not in terms aver that the goods were the 
cause of alarm and danger, and therefore the immediate object 
of destruction, but that necesnty required the immediate de> 
Btruction of the buildings, without waiting to remove the goods, 
which unavoidably involved the destruction of the goods. The 
plea sets up that the buildings and the goods were so connect- 
ed, that the necessity of destroying the former, necessarily in- 
volved the destruction of the latter ; and the justification i^ 
made to rest upon the ground that the right to destroy the 
buildings must therefore include the right to destroy the goods. 

If, wnich I do not in the least doubt, there can be an impe- 
rious overwhelming necessity of instantly destroying buildings, 
without waiting to remove the goods stored therein, in order to 
prevent the spread of fire, I suppose thb to be the mode in 
which that necessity must be pleieMied, the goods themselves not 
being the cause of alarm or danger. The plea, therefore, does 
not seem to be obnoxious to the objection of argumentativeness. 
It is proper, however, to remark, that even if the plea were ar- 
gumentative, it is an objection in point of form only, which can- 
not be raised by genend demurrer. It would not be available, 
therefore, to the plaintiff in the present instance, all objections 
to mere form having been waived by pleading over. (Mould's 
Plead, pp. 4G7, '8. sec. 18. 

But the leading objection taken to this plea is, that it does 
not show any individual or personal interest in the defendant, 
nor any immediate overwhelming danger to him or his proper- 
ty. It is urged, that to make a valid plea, setting up the exer- 
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cise of the right of necessity, the defendant must show that his 
own property was in imminent danger, and that the destruction 
was for the purpose of preserving it. That it is not enough 
that this defendant was a resident citizen of New York^ ownine 
property, and having a general interest in the safety and wel- 
fare of the city, hut that he could only so interpose when the 
act became absolutely necessary to preserve his own property 
from immediate destruction. I do not so understand the doc- 
trine as applied to that branch of the law of necessity now in 
question. 

Such limited view was certainly not taken by this Court on 
the former review ; on the contrary, the language used in the 
leading opinion would seem to lead to a very different conclu- 
sion. The riffht to take or destroy private property by an in- 
dividual in seu-defence, or for the protection of life, liberty or 
property, was said to be a private and not a public or official 
right. It was said, that it might be exercised by a single in- 
dividual for his own personal safety or security, or for tks pre- 
servation of his own property, or by a community of individuals 
in the defence of their common safety, or in the protection of 
their common rights. 1 2iab. 729. Again, in reply to the ar- 
gument, that the destruction of the store and its contents, for 
which suit was brought, was not for the public use and benefit, 
in the sense in which those terms were used in the passage re- 
ferred to, and therefore that the doctrine of eminent domain 
was not applicable, it was said : the position would be true, if 
not done under the authority of the statute, but by the defendant 
by virtue of his natural right', and in defence of his own or of 
his neighbor* 9 property ^ or by a number of individuaU to pre- 
vent a common calamity that threatened a particular street or 
district. lb. 788. The force of the argument here depends 
upon the doctrine implied, if not directly expressed, that an in- 
dividual may, in the exercise of the common law right of neces- 
sity, take and destroy private property, not only in defence of 
his own but of his neighbor's property, and that individuals in a 
community may so act to prevent a general calamity to that 
and in protection of their common rights. If it be asked, ^^ who 
is my neighbor?" — for whose benefit this right of charity and 
kindness as well as of necessity, may be exercised, let the ne- 
cessity itself, for which it is intended to provide, be the answer. 
But tne passages I have cited have been referred to, not so much 
to establish the view which it seems to me may reasonably be 
adduced therefrom, as to show that this Court is now not com- 
mitted, even by dicta, to the more limited rule contended for 
by the plaintiflf in error. 

The common law doctrine of necessity, is one that is now too 
firmly established to be drawn in question, and yet, perhaps, ne- 
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cessarily from its very character, it seems somewhat undefined 
as to its application and extent. It may by tlie way, be re- 
marked, that it is not less unquestionable as an established doc- 
trine, because its origin, so far as regards a justification at the 
common law, is only to be found in the illustrative arguments 
of the older authorities, and not in any direct adju^cation. Its 
exercise must depend upon the nature and d^ee of necessity 
that calls the ri^ht iitto action, and which cannot be determined 
until the necessity is made to appear. The necessity must be 
immediate, imperatiye, and in some cases extreme and over- 
whelming. Mere expediency or utility will not suffice. The 
The doctrme seems to arrange itself under different branches, 
to which somewhat different rules will be applicable. 

The copseryation of life is one of the occasions which will 
call it into exercise, of which the necessity of self-presenration 
is OUQ of the marked and striking instances. Self-preserration 
is one of the great rules of our being, implanted in us by our 
Creator, and recognised under this doctrine by the common 
law. The right to destroy property, or even life, when neces- 
sary for self preserration is an admitted right. Thus, as an 
instance frequently referred to, if two men be on one plank, in- 
sufficient to save both, and one be thrust off and drowned, the 
homicide is excusable, indeed justifiable through unavoidable 
necessity, upon the great universal principle oi self-preserva- 
tion, which prompts every man to save his own life m prefer- 
ence to that of another, when one must inevitably perish. Noy. 
Max. 25, 22. The taking of viands to satisfy urgent hunger, 
the necessity being made to appear, this is no felony or larce- 
ny. So a jail being on fire by casualty and the prisoners are 
enabled to get out, this is no escape nor breaking of the pHson. 
15Vin. 534. 

Again, there is a necessity arising out of the lust of God or 
of strangers, as of public enemies, and in regard to this it is 
said one man may justify committing the private injury for 
the public good. Instances are thus put in an old auth<mty. 
In time of war a man may justify making fortifications on an- 
other's land without license ; also a man may justify pulling 
down a house on fire for the safety of the neighboring houses; 
for these are cases of the common weal. Malverer vs. Spinke, 
Dyer 36 v. See also the Saltpetre case, 12 Co. 18 ; Mouse's 
case, 12 lb. 63, &c. The ground on which this necessity^rests, 
it is seen, is placed on the principle, not of mere individual ne- 
cessity, but of the public good. The right may, as in the for- 
mer class, be a private and not a public or official right ; it 
may be one that appertains to indiriduals and not to the State. 
But still the older authorities to which I have referred, and 
which are generally cited for the doctrine, place it, in these 
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iiistaoces, not on the ground of the individual advantage of the 
actor, but of the common weal — in order to save the citj. The 
case of pulling down a house in time of fire is given as an act 
done for the public good. 
That branch of the doctrine to which I now refer, is of course 
to be distinguished from that mere appropriation for public util- 
ity under a general state necessity and which comes within the 
doctrine of the eminent domain. Thej arc both spoken of 
sometimes as grounded on necessity, and they doubtless are so. 
But the latter stands strongly distinguished from that urgent 
necessity which for immediate preservation, imperatively de- 
mands immediate action. This case of one who should throw up 
trenches on his neighbor's land for the protection of a town 
from an immediate hostile attack, as regards his justification 
would certainly stand on a very different footing from one who 
under the authority of law, should do the same act in order to 
guard the town from prospective and merely possible future 
harm. The one might \)e a private and unofficial act to protect 
the community of which he was a part, from urgent danger ; 
an act which might be justified under the doctrine of necessity, 
which for the common weal every man may do without an ac- 
tion. It is not necessary for my purpose to intimate any opin- 
ion as to whether in the last case, the individual would or would 
not be personally responsible, but certainly the sufferer would 
come within constitutional provision. The distinction between 
the cases, when the act was done under the pressure of threat- 
ening danger which it was necessary to avert, and when taken 
for tne benefit of the public uhder a grant of power, was well 
put by Chief Justice ^ elson in one of the New York fire cases 
arising under the statute so frequently referred to. ^' The one" 
(he says) ^^ presents a question of responsibility by a citizen 
acting under the influence of an overruling nece$sity solely for 
Me fmblic good ; the decision turning not so much upon the 
want of merit in the claim for redress, as upon the injustice of 
making the defendant liable, who had thus acted for the bene- 
fit of toe public. The oth^, the case upon the statute, is a 
question between the safferer and the City, for whose benefit 
his property has been sacrificed, when the authorities of the 
City are empowered to determine at discretion, when and under 
what circumstances, it shall be thus sacrificed." The Mayor of 
New York vs. Lord, 19 Wend. 290, 291. " I entertain no 
doubt," (says Justice Bronson in the same case) '^ that in a 
case of necessity, to prevent the spreading of a fire, magistrates 
or individuals may destroy private property without suDJecting 
themselves to an action for damages. This is only one of many 
cases where the maxim applies — Salus populi suprema lex. ' 
17 lb. 297. Chancellor Kent places the rule on the same 
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gronnd, and siys it is lawfbl to rmse booses to the ground in 
order to prevent the spresd of a conflagration becaose it is a 
case of urgent necessity, in which the rights of proper^ most 
be made subservient to the j9ublie weffare, 2 Kent. 88§. 

I have cited these authorities to shew that a distinction must 
be made between the different branches of the law of necessity. 

The distinction must now be apparent between that over- 
whelming necessity which will justify one in the destruction of 
the person and property of another and when the right is solely 
for the advantage of the actor ; and that necessity which arises 
from the danger of conflagration in a great city or other anal- 
. ogous instances and which rests for its exercise iqpon the sub- 
servience of private rights to the public good. It may well be 
that a person shall not justify the destruction of another, in 
order to save a stranger. An assault is only justifiable when 
committed in the defence of one's self, or of those who stand in 
some near and dear relation to the actor. The necessity of 
self preservation, which is for the advantage of the actor, can 
have no wider foundaticm. The right being a personal one, it 
is reasonable to suppose that it can be exercised only by thB 
party in danger for his own benefit, or as would seem to be a 
reasonable conclusion for the safety of husband or wife, parent 
or child. But can the same rule apply to the efibrts which 
most so frequently be made to save a city from fire and whidi 
rests upon a less restricted principle f There can certainly be 
no such limitation of the right as is inconsistent with the rea- 
son of the law and the object to be obtained by its ex^dse. — 
In vain would the call be made on firemen and otiiers to stay 
the progress of the flames, if the imminent danger of one's 
own property could be the only justification of any necessary 
act of destruction in order to effect that object. If a man's own 
propertv must first be in imminent peril, tnere would be an end 
to all efficient efforts to stay the progress of a conflagration. I 
have no doubt the rule is otherwise. I think the second spedal 
plea is agood^lea. 

The replications I consider to be clearly bad. To both pleas 
they set up new facts, and in both cases they tender a tra- 
verse upon facts not set up or denied by the pleas. Looking, 
however, at the main point, which it is urged, is presented by 
these replications — that the immediate destruction of the goooB 
was not necessary — such defence is not set up in the pleas. 
The pleas are, in the one, that the buildings were lawfully, and 
in the other, that they were necessarily, destroyed in order to 
stop the progress of a conflagration, and thftt the destruction of 
the goods was the unavoidable and ineritable consequence, thare 
not being time to remove them. The lawfulness or the neces- 
sity to destroy the buildings, should have been denied by a spe- 
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cial traverse of some material fact, upon which he relied to 
show that the bnildings were so destroyed ; or bj settinff up in 
the replication that the goods might have been remoyed. An 
issue upon either of these points, if decided in favoi of the 
plaintiff, would be fatal to the defence. If the pleas are good, 
which I take them to be, the replications are bad. 

I am of the opinion that the judgment below should be af- 
firmed. 

Randolph^ J., delivefed a concurring opinion. 

Judgment affirmed. The Chancellor and Judge Schenck db- 
senting. 



Court of Queen's Bench. 

AppeaUfrom County Court. — Sitttng$ in Bane trftcr Miehaelr 
ma% Term. — Nov. 26. 

[Gona CoumiNiB and BaLs, JJ.] 

CHIFPENDALB v. THE LANCASHIRE AND T0RK8HIRB RAUJEtOAD CO. 

Carri«r$ — Liability' of RaUway Com'y — Special OontraeL • 

The pbintiff plaoed sereral Heiftn on a tnek of a Railwaj Compaay, to be 
oo&Tejed 1^ them from W. to B. * The PUdntiff paid for their earria^e, and 
reottTed a ticket with the following memorandam rabeciibed — ''This ticket 
is issued soliieot to the owner taking all risks of eonTOTance whaterer, as the 
company will not be responsible for any injurj or damage, howerer caused, 
ooomEiing to Htc stock of any description irardling npon the L. and T. Rail- 
way or in their T^des." Owing to the defectiTe construction of the track, 
three hdfers esciqped; two were kflled, and tiie other was ii^nred. The 
Plaintiff sned the Railway Compai^ in a Conniy Cdnrt for the Talne of the 
three heiftrs, and the Judge directed the Jnry to find a rerdict for the De- 
fendants:— Held, on Appeal, (affirming the judgment below), that the ticket 
oonstitated a spedal contract, which abaoWed the Defendants fh)m liability 
lor the ii^imry to the heifers. 

This was an appeal from the county coart of Lancashire, 
hold^i at Wigan, and the following case was stated and signed 
bj the indge of that court : — ^^ This is an action brought to re« 
coYer the sum of 211. 4^., the amount of damages alleged to 
have been sustained by the plaintiff in consequence of the neg- 
ligence and carelessness of the defendants' servants at Wi^an, 
wnereby the plaintiff suffered the loss of three heifer* — ^— ^ 
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were alleged to have been intrusted to the defendtnta as carri- 
ers for hire, and also for incidental expenses inourred in and 
about the same. On the trial of the cause in the said court, 
before William Adam Hulton, Esq., the judge of the same 
court, and a jury duly summoned to try the same, on Tuesday, 
the 22nd July last, the following facts appeared in eridence : — 
The plaintiff is a dealer in cattle, and the defendants are com- 
mon carriers by railway for hire, from (among other places) 
Wigan aforesaid to Bury, in the said county of Lancaster. On 
the 28th May last the plaintiff's drover brought twelve head of 
cattle to the Wigan station of the Lancaster and Yorkshire 

' Railway Company, for the purpose of being conveyed from 
thence to Bury aforesaid, a distance of sixteen miles, and they 
were driven and deposited by him, with the assistance of the 
defendant's servants, into a truck provided by the defendants, 
being one in ordinary use for the purpose of conveying cattle 
alon^ the line. Before the whole of these cattle were so depos- 

* ited m the truck, the plaintiff himself brought a heifer down to 
the station, which, in ms presence, was also driven and deposited 
in the trudc, and the door of the truck was then dosed. The 
plaintiff then went into the company's office, and paid St. for 
the carriage, beins after the rate of 6d. per mile for the truck 
if or the sixteen miks, and he received a free pass tor his drover 
to go by the same train as the cattle; and the plaintiff signed 

*a pass ticket in the following terms : — ' 

^^ ^ Lancashire and Yorkshire Railway District 
^* * No. 42, Live Stock Department.' " 
[A schedule was here set out, contaming the number of the 
beasts, rate of carriaee, &c.] 

^^ ^N. B. — This ticket is issued subject to the owner under- 
taking all risks of conveyance whatever, as the company will 
not be responsible for any injury or damage howsoever caused, 
occurring to live stock of any description travelling upon the 
Lancaster and Yorkshire Railway, or in their vehicles. 

" *WiLLiA3i Chippendale, I. , ^Jj'^^''^ ''^?\?'' ""T^'' 

' / behalf, agrees to these terms. 

A duplicate of this ticket was delivered to the plaintiff, which 
he took with him. On the truck containing the cattle in ques- 
tion reaching the main line, the cattle became alarmed, and 
three of them escaped from the truck, through a space between 
the close-boarding at the lower part of the side of the truck 
and a rail which ran round the top of the truck; two of the 
heifers were killed and the third was much injured. It was 
contended by the plaintiff's advocate, that the defendants were 
liable notwithstanding the special contract, as the truck was 
defectively constructed for the purpose of conveying cattle, by 
reason of the space between the dose-boarding l^g too great. 
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The learned judge held, that the plaintiff, having entered into 
the special contract as before mentioned, had no ground of ac- 
tion, and that the defendants were not liable for the injuries so 
occasioned to the cattle; but, at the request of the plaintiff V 
advocate, he asked the jury to give their opinion whether the 
truck in question was unfit and unsafe for tne purpose of cob- 
vejing cattle along the line, and if they considered that it was 
so unfit and unsafe, that the^ shoula say what damage the 
plaintiff had sustained. The jury found, that they considered 
that the truck in question was so defectively construed as to be* 
unfit and unsafe for the purpose of conveying cattle along the 
line, and that they considered that the plaintiff had sustained 
damage to the amount of 21Z. 4s. The judge directed a verdict 
to be entered for the defendants. The question for the opinion 
of the Court of Queen's Bench is, whether the defendants arc 
liable for the damage so occasioned, as the plaintiff had entered 
into the special contract as above statea. If the Court of 
Queen's Bench should be of that opinion, the verdict to be en- 
tered for the plaintiff for the sum of 217. 4s. ; otherwise the 
verdict to stand and remain in force." 

CowUngj for the appellant. — The question turns on the effect 
of the pass ticket. The jury had found that the truck was de- 
fectively constructed, and therefore the company were liable 
notwitlistandbg the special contract. The case finds that the 
defendants are common carriers, and, as such, dierefore they 
were prima facie liable for the construction of tbeir carriages. 
The notice given on the pass ticket was an attempt to Imiit 
their common-law liability, Und must be construed strictly 
against them. It was even more necessary to adopt such a 
construction now than formerly, since powerful railway compa- 
nies had become carriers on such an extensive scale. This 
ticket cannot be read literally ; if it were, it would follow that 
the company would be absolved from liability even in cases of 
wilful misfeasance. A|;ain : this ticket was not given before 
but after the cattle had been placed in the truck* Independently 
of the contract, it was a condition precedent that the carriage 
should be properly constructed; that beinff so, both partie>( 
enter into tne contract upon this footing, andreading the ticket 
so as to arrive at the intention of the parties, it must mean, 
that assuming the carriage to be in proper condition, then the 
sender takes all other risks upon himself. This case was anal- 
ogous to the ordinary one of a policy of marine insurance, in 
which there is merely a general clause against perils of the sea, 
but a warrant of seaworthiness is always implied. Lyon v. 
Mells, 5 East, 427 was a case of an implied promise similar to 
the present: the damage there arose from the defective state of 
a lignter, and previously to the goods being shipped a notice 
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was paUished ^thmt lie (the defendant) would not be i 
able for any loss or damage, vnlese oceaakmed br want of orfi- 
nary care m the mailter or crew of the ToaeeL** Thia language 
was eren stronger than in the present caae, the onlj ezoqition 
to the defendant's irresponsibmtj beinc distinct^ pointed ovt 
It was held there, howerer, that an obligation lay npon the^ 
carrier to provide a proper Tessel ; and exactly the same eoo- 
stmction ou^ht to be imt npon the contract in this case. The 
notice was similar, ana the reasons ^ren by the Court for their 
judgment were applicable. The existence of a notice in sndi 
a case will not change the implied doty. (Story on Baifanraita, 
859, s. 562). In Gamett v. Willan, 5 B. ft A. 58, Bailer, J., 
says, ^^The words *lost or damaged' ooght to be qualified thos 
— Uhe carrier himself doing nothing, by his own yolontaiy act, 
or the act of his senrants, to divest himself of the charm of 
carrying the goods to the idtimate place of destination.' ' So 
here, the company woold not be liable unless they themselves 
did something to prevent the safe carriage of the cattle ; but 
they had in fact done so, by providing a truck which was in- 
sufficient for the purpose. Shaw r. The York and North Mid- 
land Railway Company (18 Jur. 865) was decided in fav<Nr of 
the railway comraOT, but not upon this point. Lord Denman, 
C. J., there sauI, ^It may be, that notwithstanding the terms 
of the contract, the plaintiff might have alleged that it was the 
duty of the defebdants to have furnished proper and suffident 
carriages, and that the loss happened from a breach of that 
dnty.'^ [tirlej J.— In that case it was held that the dut^ of 
the defendants to carry safely, as allied in the declaration, 
did not arise upon such a contract.] In Austin v. The Man- 
chester, Sheffield, and Lincolnshire Railway Company, 20 L. 
J., Q. B., 825, whidi also went off on a point of pleading, the 
ticket appears to have been given before the horses were put 
into the truck. [JEirle, J.^-But, in reality, the giving of the 
ticket, and the reception of the goods to be conveyed, n>rm one 
transaction. .A man who places cattle on a truck undertakes 
to pay for them upon the terms contained in a ticket to be pro- 
cured. In Austin r. The Manchester, Sheffield, and Lmcoln- 
shire Railway Company, the plaintiff wished to carry cattle on 
a truck at a lower rate of cham^, and the company said, ** if 
so you must run all risks."] The company must be taken to 
know the existence of any patent defects in their carriages, but 
not so the sender. 

Tomlimony for the respondents, was not called upon. 

CoLKRinoE, J. — ^I quite agree that the question turns upon 
the construction to be put on the nota bene at the foot of the 
tiA^*' **^* ui the contract between the parties. Nothing can 
^ 1 than its terms — ** The owner uidertaking all 
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risks of conveyance whatever, as the comjrany T-iU not be re- 
sponsible for anv injury or damage, howEcever caused.*' To 
take diis literally would certainly exempt the ?ompanv from 
any loss or risk ; bat then Mr. Cowling says, tbit, on the an- 
thority of Lyon v. Mells, the words most be scoject to a quali- 
fication, and, to borrow a phrase from .the la7i«^age used in 
reference to marine policies, that the carriages mast be sea- 
worthy. Now, with regard to that case, it is to be observed, 
that it was a question of construction, and the Oeurt held that 
the words of the contract admitted of the quaKfication which 
they put upon it; but here neither the words on the ticket, nor 
the circumstances of the case, allow us to arrive at a similfir 
result, because, confining ourselves solely to the facts of this 
case, we find that a person who has an opportunity of examining 
the carriage agrees to take all the risk upon himself. 

Erle, J. — I think the plaintiff entered into a contract not to 
hold the company responsible for this damage. I assume that 
the carriage was fit for an ordinary journey, and sufficient to 
carry an ordinary freight of dead weight put upon it; but ihe 
freight being live animals, it seems they were alarmed and es- 
caped, and thereby the injury ensued. That is peculiarly the 
risk which the company absolve themselves from.' This, too, 
may be quite reasonable, because it is impossible to calculate 
the risks of the conveyance of animals not doinesticated. In 
coming to this decision we decide upon the facts of this case 
alone. 

Judgment affirmed, with costs. 



Court of Excheqno*. 

Appeal fnm Caunfy Omri.-^Ih6mlb€r 1. 

[Cofia Paekb, ALDimtoa, Platt, nd M AM■P^ BB;]* 

WATSON T. POULBON. 

I'raud'— Evidence — Poet-dated CAefwe. 

If a maa teUs an nntnith, kooirinf it to be such, in ordtt ta.indaoe anotlier to 
alter bis condlUon, who does aocordinglj alter it, and therebj sastaiaa dam- 
age, the party making the fiilse statement is liable in an action for deoeit, al- 
though in making the false representation no tnmd «c fJt^urj was intcadad 
bjhim. 

Vol. XL — ^No. 9. 
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A post-dttcd Cbcqae on a Bank is not sbsdlntdj rM : if paid witbont laioivl- 
edge of tLo false data the pajmantia good: and thoagjb not admicsaUa in 
cfidence to prove a contract, maj be nsed to shew frand. 

This was an action of tort to rocorer the som of 461.; broofht 
in the county court of Wiltshire, holden at Melksham, by uie 
respondent Toulson, against the appellant Watson and a person 
of the name of Sartain. The summons and particulars idleged 
that Watson drew a post-dated cheque for 46t on the North 
Wilts Banking Company in faror of Sartain, who deliTa^ it 
. to the plaintiff in part payment for 118 sheep : that die de- 
fendants, craftily and frauduUntfy mimdmg U dtf/aud and 
deceive the plaintiffs and deprire him of the sheep, did ynffvUy, 
knotein^ljf andjraudulent^f draw up, concoct, and utt^ to him 
a certain cheque for 461., with intent to defraud and deeeiTe 
him : that Sartain did utter, dispose, put <d^ and pass the 
cheque to the plaintiff, the defendbnts wdl knowinf^ that the 
cheque was Toid and of no Talue, whereby the plaintiff was in- 
duoed to delirer up the sheep to Sartain : that Watson, well 
knowing that the pudntiff had been defrauded and deprired of 
the sheep in the manner aforesaid, directed the bank not to 
pay the cheque, which was refused in consequence thereof when 
presented, tc At the trial the following state of facts ap- 
peared in CTidenoe : — On the 2nd May, loSl, the plaintiff, at 
the instance of the defendant Sartain, agreed to sell him 1^ 
sheep at 25f. a head, ready money. Of .this sum lOOL lOt. 
was paid on the 10th ; and on the 19th, two of the shoqp bar- 
ing been objected to on inspection, the agreement was conclu- 
de for the remaining 118. xn payment of the residue Sartain 
offered a cheaue for 462. drawn bjr Watson on the North Wilts 
Bank at Melksham. The plaintiff, who was unable to read 
writing, said he knew nothing about cheques, to which Sartain 
replied that it was good, for lOOOj., and that if the plabtiff 
took it to the Kortii Wilts Bank it was as good as money, lie 
plaintiff then said if it was Watson's cheque he would take it, 
and the defendant gave him a sovereign to make up the amount 
On tike next day the plwitiff presented the cheque at the 
bank, when payment was refused on account of its being post- 
dated, and he was desired to call on the 27tli, the day on whidi 
it bore date. On the 26th, Sartain begged the plaintiff to hold 
the cheque for four or five days or a week, whidi the plaintiff 
refused, saying that if he had uown the cheque was post-dated 
Sartain should not have had the sheep. On tne 27th the plains 
tiff again presented the cheque for payment, and was told that 
it was stopped altogether. On the 9th June, the plaindff saw 
the defendant Watson, and asked what he was to do with the 
cheque; upon which Watson produced a paper which, he said 
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was an agreement between himself and Sartain for so many 
sheep. The plaintiff said he had nothing to do with an agree- 
ment Tvhich Watson had drawn up to get his, the plaintiff's, 
property. Watson said he might do as he liked — that he 
should not pay him. The cheque was on unstamped paper, as 
follows : — 

"No. 1814. 

« Melksham, May 27, 1851. 

" The North Wilts Banking Company, Melkstiam. Pay Mr. 
James Sartain or bearer forty-six pounds. 

*• THOMAS WATSON,. 
"£46." 
The agreement was in these words : — 

" Holt, MaylO, 1851. 

"Memorandum. — ^I do agree to sell Mr. Thomas Watson 
fifty sheep at the sum of IZ. per head, and Mr. Watson do 
agree to give up the sheep to me by my paying him back on 
Thursday next forty-six pounds. 

"JAMBS SARTAIN." 
It was proved that Watson was aware that the plaintiff was no 
scholar ; and it was also proved that Sartain had offered the 
sheep for sale, and refused 25s. 6i. a head for them. Sartain 
did not deliver the fifty sheep to Watson accordins to his 
agreement, and the 46Z. remained wholly unpaid to the plain- 
tiff. On this state of facts four objections were taken by the 
attorney of the defendant Watson : first, that the summons and 
particulars disclosed an indictable offence, and that the plaintiff 
could not proceed for damages in an action at law until he first 
prosecuted the defendants to conviction in a criminal court; 
secondly, that the cheque was not void as alleged in the sum- 
mons and particulars, but only inadmissible in evidence for 
want of a stamp ; thirdly, the cheque was inadmissible for any. 
purpose whatsoever for want of a stamp; fourthly that Watson 
was justified in stopping the cheque, the cqufiiideration for 
which it was given having failed. The jtidge overruled the ob- 

{'ections ; and directed the jury to consider whether the plaintiff 
Lad been induced by fraudulent contrivance or misrepresenta- 
tion to part with his property to Sartain for an Olegal and void 
instrument, believing it to be an available security and equiva- 
lent to cash. And he drew the attention of the jury to the 
evidence as applicable to the defendants severally — as present- 
ing; a case of gross and premeditated fraud on the part of Sar- 
tain, but affecting the other defendant in a less aggravated 
form ; as to whom neverdieless he considered that having made 
himself a party, from whatever motive, to a fraudulent transac- 
tion, and lent his aid and credit to the other defendant so as to 
enable him to effect a dishonest purpose, at the same time he 
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protected himeelf yeiy emotioiid^ from risk, he also most be 
held answerdi^Ie for the loei and iiyuiy austained by the plain- 
tiff; that if the scheme for obtaining the sheep had beoi ex- 
plained to the plaintil^ the defendant Watson must haye been 
aware that he would not have parted with them, and that if the 
jury were of that opinioQ they wonld retom a yerdict for the 
phuntiff as against both defendants. The qoestions for the 
opinion of the court were — first, whether the seyeral objections 
aboye stated on behalf of the defendant Watson were rightly 

. oyermled: seoondly, whether under the circumstances the 
judge was right in allowing the case to go to the jury as aminst 
Watson. If the Court sMuld be of opmion that the sam sey- 
eral objections, or such of them as were material, were r^htly 
oyerruled, and that the iuiy were rightly directed in pomt of 
law, then the yerdict to be entered for the plaintiff; but if the 
Court should be of a contrary opinion, then a non-suit to be 
entered. 

H. EiUf for the appellant, was proceeding to contend that 
there was no eyidence as against the defendant Watson, when 
the Court called on 

• Crowder^ for the respcmdent. — The chief question for the 
Court is, whether Watson was not guilty of a legal fraud. The 
judge of the county court thought he was, and Uiat ruling is in 
aocordance with the principle lidd down in Polhill y. Walter, (3 
B* & Ad. 114.) In that case a bill haying been presented for 
acceptance at the oiBce of the drawee during his absence, a 
person who liyed in the same house with him wrote an accept- 
ance on it as by procuration of the drawee. This was done 
binder assurance that the bill was regular, and the belief that 
the acceptance would be sanctioned and the billl paid by him. 
The bOl haying been dishonored, an indorsee sued the drawee 
and was nonsuited ; whereupon he sued the person who accepted 
It, in an action for fahefy^ firauduUiUfy and deeeitfuOy repre- 
senting that he was authorised to accept the bill by procuration; 
jand it was held that the aetioir lay, though the ^ury ni^tiyed 
all &«ud in fket The Court there, in deliyenng ju^^ect, 
say, ^^If a rquresentation b made whidi the party making it 
knaw% to he utUrue^ and which is intended by him, or whidi, 
from the mode in whkdi it is made, is calculated, to induce an- 
other to act on the fiiidi of it, in such a way as that he may 
incur damage, and that dama^ is actually incurred; a wilful 
falsehood of such a nature is, m the legal sMise of the word, a 
fraud.*' That case is ereak stronger than the present; for 
there the party hpd no intent to demiud. [Aldenan^ B. — Ihr. 
I)odd had no such intent in the forgery for which he was hanged. 
WWisdiewilfiA£i^Mux>dofll!^t8onin thiscasetl He in- 
trusts his post-dated dieque to another person to enable bun to 
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impose on an illiterate man, and induce bim to part with ^is 
sheep, and afterwards stops the payment of tne cheane. — 
IParkey B. — ^A post-dated cheque is not void. ff. Sill here 
referred to Dawson v. Macdonald, 2 M. & W. 26 and Field t. 
Woods, T Ad. k El. 114.'i'- AUencn, 6.— If the post-dating 
a cheque he a fraud, it is done every daj in London. A man 
who draws a cheque on Sunday usually dates it for the Monday •] 
One of the points stated in the case is, that the county court 
jndse held the pos^dated cheque Toid. [^Parke^ B. — ^What 
evidence is there that Watson knew what was to be done with 
this cheque?} It was at least a question for the jury, whether 
he and Sartam had not acted in concert to get possession of the 
sheep from the plaintiff. Even if the Oourt should think there 
is no case asamst Watson, a non-suit cannot be entered, for 
Sartain is liable, and is no party to this appeal. 

Faekb, B. — I think the judge of the county court was wrong 
in leaving this case to the jury in the manner he did. The 

Juestion depends on what is the legal definition of fraud. In 
^olhill V. Walter we held, for I was party to the judgment in 
that case, that the telline an untruth, knowin^^ it to m an un- 
truth, with intent to induce a man to alter his condition, and 
his altering his condition in consequence, whereby he sustains 
damage, fi&ls all the requisites to support an action for deceit. 
J^ow Polhill V. Walter was a case of that kind; fbr the person 
who wrote the acceptance on the bill knew that he had no au- 
thority from the drawee to do it, and must have been taken to 
know that every one would give credit to that, acceptance, f<Nr 
every man is supposed to contemplate the effect of his own 
acts ; and although not guilty of any great moral misconduoti 
seeing that he fi^y expected that wliat he did would be ratified, 
still as that was not done he was liable in an action for deceit. 
But all that is utterly inapplicable in the present case, for here 
was no &lse representation of fact, neither is there^he slightest 
foundation for a charge of conspiracy against these defendants. 
With respect to Watson, this is not Uke the case of a man giv- 
ing a cheque on a bank where he has no assets; he only gate 
a post-dated cheque, which as it appears to me he had no inten- 
tion in the first instance to prevent being paid, and which would 
have been paid if the other party had got the sheep. I think 
there is not a shadow of a case of fraud as against Watson, and 
consequently the judge of the county court ought not to have 
left the case to the jurv as against him. If it were necessary 
to decide the point, 1 should also say, that I do not think there 
was any case against Sartain either, and that the plaintiff's 

*See howerer the language attribaied to the Covai in Setrle t. Norton, (9 
H. k W. 809). 
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romedy was by scdon for goodi sold mnd deliyered. With re- 
spect to the other olgeotions. There is nothing in the first — 
Then as to the second— « post-dmtod dieqne b not sbsolutdy 
Toid. It is defeeiiye for want of % stamp, and subjects the 
parties to a penalty, but if the banker pajs it without knowl- 
edge of Uie wse date, the pmient is good. As to the third — 
there can be no doubt that the post-dated dieque was admissi- 
ble in eyidence to proye fraud, although, like any other insou- 
ment not duly stamped, it could not m used to establish a valid 
contract Then, as to Watson*s stopping payment of the 
cheque, he was Justified in dcnng so, in oonsequence of the con- 
sideration for It haying failed, for he expected that the sheep 
would haye been deliyered. A non-suit must therefore be en- 
tered, the appellant must haye his costs of appeaL 

The other three Barons concurring — Appeal aUoiced, with 
eo9ti. 



VoTxrt oi Common Fleas. 

TMnify Term— Mag 30. 
SrAIHBANK •iftL.v. FSNHIH6. 

Ship — Eifpotheeatian — Pewen ef ike MgmUt — IneunMe 

IiUeretL 

1. ThelCatterof aSliipboRvwtdBoa^oftibtplaiiilffitemipur^ 

. Ui«m, bj WSJ of seearilj, biDi diawB by Mm vpon fbe ewaer of the Mp 
and i^on the owM J aaee ef tte cergo^ and ehw aa iaatraMnt eC 9ypetheefr- 
tioB, \tj whieh he took i^ea huHnlf tad hie evner the liek ef tibe Tqjafe, 

. ]iiadothemoiiflgrxepejableaianeTeiiti,aadtibeih^saloeettD8einDe,aad 
to proceM of the Adadnltj Covti at wmj pboe, iheald the biUe be aoi ac- 
cepted or paid, the plaifitHfe foxbeariag aU interai bejend tiie amooat ae- 
ceamy to insine the ih^ to eorer their adraneea. Hdd, tiiat a Covri of 
Admiralty would aoi enfiiree tUa iaatmmeat; aad, therefore, fliat thephds- 
tiiia took no intenai ia the ih^ 

2. ThelfasterhafBoaattority te^pothecatetheih^ toaeenreadTaiieeafer 
repairs, nnleea re-payaMot it auule to depend on tibe arrlral of the ship. 

Samsun vs. Braggington, (1 Yes. sen. 448) explained. 
Assumpsit. — The first count of the declaration stated that 
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whereas the plaintiffs, by and under the name and style, dc- 
Ecription and firm of C. Stainbank k Son, heretofore, to wit : 
on the Ist December, 1846, according to the usage and custom 
of merchants, caused to be made a certain policy of insurance, 
purporting thereby, and containing therein, that the said plain- 
tiffs, as well in their own naines as for and in the name and 
names of all and every other person or persons to irhom the 
^ame did, might, or should appertain, in part or in all, did 
make assurance, and cause themselves and them and every of 
them to be insured, lost or not lost, at and from Quebec to a 
final port of discharge in the United Kingdom, upon any kind 
of goods and merchandise, and also upon the body, tackle, ap- 
)>arel, ordnance, munition, artillery, boats, and other furniture, 
of and in the good ship or vessel called the Hartland, whereof 
was master, &c., beginning the adventure upon the said goods 
and merchandises from the loading thereof aboard the said ship, 
upon the said ship, &c., and so should continue and endure, du- 
ring her abode, upon the said shin, &;o. ; and further, until the 
said ship, with all ordnance, tacUe, apparel, &c., and goods 
and merchandises whatsoever, should be arrived at, (as above,) 
upon the said ship, &c., until she had moored at anchor twenty 
four hours in good safety, and upon the goods and merchandis- 
es until the same should be there discharged and safely landed ; 
and that it should be lawful for the said ship, &;c., in the said 
voyage, to proceed and sail to, and touch and stay at, any ports 
or places whatsoever and wheresoever, without being deemed a 
deviation, and without prejudice to the said insurance. The 
said ship, coods, merchandises,' &;c., for so much as concerned 
the assured, by agreement between the assured and the 'assur- 
ers in that policy, were and should be 1500Z. advances for re- 
pairs and disbursement, and the^whole valued at 1675Z., includ- 
mg the premium of insurance. Touching the adventures and 
perils which they, the assurers, were contented to bear and did 
take upon them in that voyage, they were of the seas, men-of 
war, fire, enemies, pirates, rovers, thieves, jettisons, letters of 
marque and counter-marque, reprisals, talkings at sea, arrests, 
restraints, and detainments of all kings, princes, and people, of 
what nature, condition, or quality whatsoever, barratry of the 
master and mariner, and of all other perils^ losses, and misfor- 
tunes that had or should come, to the hurt, detriment or dam- 
age of the said goods and merchandises and ship, ^c, or any 
part thereof. And in case of any loss or misfortune, it should 
be lawful to the assured,* their factors, servants, and assignees 
to sue, labor, and travel, for, in, and about the defence, safe- 
guard, and recovery of the said goods and merchandises and 
ship, &;c., or, any part thereof, without prejudice to that insu- 
rance, to the charges whereof they, the assurers, would con tri- 
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bHte eaclione ftcoordiiig to ihenAe or quantitj of Us siim there- 
in MSiired, kc That ttie said policy of insnranoe and mCTdo- 
randa were so made by ik€ plaintiflb as aforesaid as the acents 
of J. Qilmonr, D. Qilmovr, and A« Gilmonr, of MoBtreiS; J. 
Gilmoor, J. Pollock, A« PoDoek, and AUan Oitmoor, of Glas- 
gow, and B. Rankm, and for thepr use and benefit ; and that 
the plaintifb did receiTe the ordw for and elect the said poli- 
cy of assurance as such agents as aforesaid ; of all whidi pre- 
mises the defendant afterwards, to wit, on the Ist December, 
A. D. 1846, had notice ; and thereupon, in consideration that 
the plaintiflb, at the reqnest of the defendant, had thtti paid to 
the defendant a certain snm of money, to wit, the som of twen- 
ty goineas, as a premmm or reward for the insorance of 20<ML 
of and in the premisea in the said poUcy of insorance mention- 
ed, and tben promised the d^isttdant to perform and foUll all 
things in the said pcdicy cmitained on the part and bdialf of 
the insured to be perrarmed and fnlfilled, the defendant then 
promised the plaintilb that he woqM become and be an insarer 
to the plaintiffii of the said som of 2002. mpon the premises in 
the said policy of insurance menti^Hied, on his part and behalf 
as snch insarer of the said som of 2002., to be performed and 
fulfilled; and the defendant then became and was an insurer to 
the plaintiffs, and then duly subscribed the said policy of insu- 
rance as such insurer, for the sum of 2002. upon the premisea 
in the said policy in that behalf mentioned. And the planitiffi 
say that the said J. Gilmoor, D. Gihnour, and A. GKbiour, of 
Montreal ; James Gilmour, J. Pdlock, A. PoUodk, and Allan 
Gilmour, of Glasgow ; and B. Bankin, some or one of them, 
were or was then, and from thence continually afterwards, until 
and at the time of the loss hereinafter mentioned, interested in 
the premises in the said policy of insurance and memoranda 
mentioned, to a large amount, to wit, to the Talne and amount 
of all the monies by them oYcr insured or caused to be insured 
thereon. And the plaintiflb say that heretofore, to wit, on the 
25th November, 1846, the said ship or ressel departed and set 
sail from Quebec aforesaid, on her said TOjage, to a fioial port 
of discharge in tibe United Kingdom, to wit, ISristol ; and that 
afterward^ and while the said vessd was proceeding on her sud 
voyage, and before her arrivsl at any final port of discharge in 
the said writing or policy of insurance mentioned, to wit, on the 
27 th November, 1846, the said vessel was by the perib and 
damages of the seas, and by stormy and tempestuous weather, 
bcj £iven on the ^ore, and thereby and by means of the pre- 
mises became bulged, broken, ke. ; and the said ship then be- 
came and was wholly lost, and thereby the premises upon wUch 
the defendant became and was an insurer, as in the said policy 
mentioned, to wit, the said 15002. advuioes for repairs and dis- 
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bursements, became wholly lost ; of all which premises the de- 
fendani afterwards, to wit, on the day and year last aforesaid, 
had notice, and was then requested by the plaintiffs to pay them 
the said mm of 2007. he, the defendant, ought to have paid, 
according to the form and effect of the said policy of insurance 
and his said promise and undertaking so by nim made as afore- 
said ; yet the defendant hath disregarded his promise, &c. — 
Pleas — first, non-assumpsit; secondly, that the said policy so 
made by the plaintifis was not made by them as agents for the 
said persons in the said count in that behalf mentioned, for 
their use and benefit, in manner and form, &c. ; tHirdly, that 
the said persons in the said first count in that behalf alleeed 
were not, nor were nor was any or either of them, interested in 
the premises in the said policy and memoranda mentioned, in 
manner and form, &c. ; fourthly, that the said ship^ was not 
lost, in manner and form, &c. ; fifthly, that the premises upon 
which the defendant became and was an insurer, as in the said 
policy and first count in that behalf mentioned, were not, nor 
was any part thereof, lost, in manner and form as in the said 
count alleged. The cause was tried, before Piatt, B., at the 
Spring Assizes at Liverpool, 1850, when it appeared that on 
the 20th September, 1846, The Hartland sailed from Quebec 
for Bristol. Having sustained damage she put back to Quebec 
in a few days afterwards, and the master then borrowed of Al- 
lan Gilmour k Co., the plaintiffs' principals, for necessary re- 
pairs and di?bursements, the sum of 16*151 lis. M. ; to secure 
which, he drew upon the owner of the shin for 18071. 12#. Id., 
and upon the consignee of the cargo for 3671. 19». 5^.^ giving 
to Allan Gilmour & Co. an instrument under his hand and seal 
upon the construction and effect of which the first point de- 

E tended. This instrument, afttr reciting the damage sustained 
y The Hartland, the necessity for the advance, the advance 
made by Allah Gilmour &; Co. upon the condition of their being 
secured by an hypothecation of the ship, cargo, and freight, 
and the delivery to Allan Gilmour k Co. of two bills of ex- 
change by the master upon the owner of the ship and consignee 
of the cargo, proceeds thus : — " Now know ye, that for the ef- 
fectually securing to the said Allan Gilmour k Co. the due and 
punctual acceptance and payment of the said bills of exchange 
so drawn by me, the said George Hooper, one of which on the 
said William Hooper for the said sum of 1807/. 12«. 1<2., and 
the other on the said R.Meae k Son for the said sum of 867/. 
19«. 5(2., for the causes and in the manner aforesaid, I, the said 
George Hooper, have pledged, mortgaged, and hypothecated, 
and by these presents do, as master of the said barque or ves- 
sel called The Hartland, and in the said capacity as master, by 
virtue of all the other powers and authorities me thereunto in 
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anywise enabling, pledge, mortgage, charge, and hypothecate 
the said barque or reeeelThe HarUand, her tackle, apparel and 
fnmiture, and the freight of the said vessel, and every part 
thereof, to the said Allan Qilmonr k Go , their executors, ad- 
ministrators, and as^gns, but indudinff, with respect to the 
said bill on the said William Hooper, we cargo on board, the 
said expenses beins incurred for the benefit of the ship, fireight 
and cargo. And i, the said George Hooper, as such master as 
aforesaid, do hereby grant, testify and declare, that in case the 
• said bills of exchange shall be refused acceptance or payment, 
or be otherwise dishonored, or not duly and punctually accept- 
ed and paid by the said William Hooper and the said K. Mead 
& Son, on presentment, for the said purposes, according to the 
tenor and efleet thereof, it shall and may be lawful to and for 
the 6aid Allan Gilmour & Go. forthwith to seize and take pos- 
session of the said barque The Hartland, and to cause the same 
to be sold and disposed of, either by virtue of process to be is- 
sued out of her Majesty's High Gourt of Admiralty of Eng- 
land, or any Gourt of Vice-Admiralty possessing jurisdiction 
at the port at which the said barque or vessel may at any time 
thereafter happen to be lying or to be, according to the mari- 
time law and custom of ^gland. And I, the said Geo. Hoop* 
er, as such master as aforesaid, do by these presents testify, 
declare and make known, that I took up and borrowed of the 
said Allan Gilmour &; Go. the said sums of money on the credit 
and account of the owner of the said barque The Hartland, and 
do hereby, so far as in me lies, as master as aforesaid, grant 
and declare that it shall and may be lawful to and for the said 
Allan Gilmour k Go. to place the same to the debit and ac- 
count of the owner of the said barque ; and in case of the non- 
acceptance or non-payment of the said bills of exchange, the 
said Allan Gilmour k Go. shall and lawfully may have, use, and 
take all such lawful ways and means whatsoever tor the recov- 
ery of the said sums of money, or such part or parts thereof as 
may at any time or times hereafter remain due or unpaid, as 
merchants or other persons in a foreign port, or other port out 
of the kingdom of Great Britain, advancing money at the in- 
stance of a master of a ship or vessel, for the repairs, outfits, 
and disbursements thereof, to enable such ship or vessel to pro- 
ceed on her homeward-bound voyage, on the credit and account 
of such ship or vessel and her owner, can or lawfully may have 
use, or take for the recovery thereof against such ship, or her 
owner or master." With a view to identify the owner of the 
vessel, the instrument proceeded to set out a copy of the certi- 
ficate of registry, shewing that The Hartland. had been previ- 
ously mortgaged, and then concluded with the following agree- 
ment : — ^^ And it is declared and agreed, by and between me, 
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the said George Hooper, and the said Allan Gilmour k Co. for- 
bear any olaim, by way of a premium or maritime interest upon 
the risk of the said sums of money so advanced as aforesaid, 
the voyage of the said barque shall be at the sole risk and peril 
of the owner of the said baraue or vessel The Hartland ; and 
that therefore, whether the snip arrive in safety or not, or in 
the event of shipwreck or loss of tho same by the act of God, 
accident, or the Queen's enemies, the said sums shall, in either 
or in any case, be recoverable, and be paid by the owner of tho 
said barque to the said Allan Gilmour & Co., or to their order 
as aforesaid, together with such further sum or sums of money 
as they may pay or lay out in causing tho said barque or her 
freight to be msured, should they think proper so to do, in an 
amount sufficient to cover the advances by them make as afore- 
said, and which insurance the said Allan Gilmour & Co., by 
these presents, by me, the said George Hooper, are authorised 
and empowered to cause to be done and made, and to charge 
the same to me and the owner of the said barque. And it is 
further agreed and declared, that the said Allan Gilmour k Co. 
shall and will have all the rights, privileges, and remedies, by 
process of the Courts of Admiralty and otherwise, which bylaw 
are given to the holders of bottomry bonds, anything herein 
contained to the contrary notwithstanding. And, lastly, it is 
agreed and declared, that the said vessel, her tackle, apparel, 
furniture, and the freight and cargo, shall, at all times hereafter 
be chargeable and liaole for the payment of the. said sums of 
m<mey, advanced to enable the said barque to proceed on her 
voyage, and the costs of insurance as aforesaid, unto th$ said 
Allan Gilmour k Co., their executors, administrators, and as- 
signs, according to the true intent and meaning of these pre- 
sents.'' The jury found a verdift for the plaintiffs, with 200i. 
damages, and leave was reserved to the defendant to move to 
enter a nonsuit. A rule nisi was obtained accordingly ; against 
which, 

Khowle$ and Atherton [May 8 and 9] shewed cause : — ^First, 
had the plaintiffs an insurable interest in the ship ? It is sub- 
mitted that they had. The instrument is a good instrument of 
hypothecation, and therefore within the master's power to 
maKC, so as to bind the owner. It declares'that Gihnour k Co. 
shall have all the rights ^^ which by law are given to the hold- 
ers of bottomry bonds, anything therein contained to the con- 
trary notwithstanding." It is therefore clear that the intention 
was to give them a remedy against the ship, in case the bills 
should not be paid. Hypothecation, as denned in Abb. Ship. 
366, [ed. of 1844,] ^' imports a pledge without immediate 
change of possession ; it ^ives a right to the party who makes 
advances on the faith of it to have the possession if his advan- 



Digitized by 



C^oogle 



412 AMERICAN LAW JOURNAL. 

[Fttrbmk ei tL, v. Fenning. ] 

C68 are not repaid at the stipulated time ; but it leaves to the 
proprietor of the things that may be hypothecated the power 
of making sach repayment, and thereby freeing them from the 
obligation." Many of the cases treat it as synonymous with 
pawning or pledging ; Cassart vs. Lawdley, 8 Mod. 204 ; 
itridgeman's case, Hob. 11; Scareborrow v. Livius, 1 Noy, 
95 ; Gorret vs. Huseley, Comb. 135 ; and there is no authority 
for saying that an instrument of hypothecation must be by bot- 
tomry security alone. In Johnson vs. Shippen, 2 Ld. Kaym. 
982, it was by bill of sale. On the contrary, many other forms 
are recognised, Symonds vs. Hodgson, 3 B. & Ad. 50, and 
amongst them instruments which give a remedy against the 
ship as wen as against the owner. Abb. Ship. 151. Wher- 
ever, either by agreement, or by law independently of agree- 
ment, the ship is made liable for any debt incurred for the ship 
that is hypothecation. In this country, hypothecation for ne- 
cessaries can only be by express agreement ; but hvpothecation 
for mariners' wages is valid by kw, independently of agree- 
ment, t/emt, C. J. — ^That may be because wages depend on 
the safe arrival of the ship. By the maritime law, every con- 
tract with the master of a ship implied an hypothecation. Jus- 
ten vs. Ballam, 2 Ld. Baym. 805; 1 Salk. 34; Abb. Ship. 
141, the presumption being that the contract was with him on 
the credit of the ship. Clay vs. Snellgrave, 1 Ld. Ba^. 567. 
The case of Samsnn vs. Bra^nton, 1 Yes. sen. 443, is direct- 
ly in point, and is cited in Abb. Ship. 156, with approbation: 
^^ A man who had advanced money to refit a ship in distress at 
Jamaica, and had taken from the master both a deed of hy- 
pothecation of the ship and bills of exchange upon the principal 
owner in England for the amount of the sum aavanced, claimed 
payment of the owners personally, the ship having been cap- 
tured on her voyage home : it was decreed that he should re- 
cover the money ; and it is said, also, that the ship was thought 
to be well hvpothecated." Whether such an instrument as the 
present would be held good in the Admiralty Courts, or not, 
It is clear that those courts would ^ive effect to so much of it 
as binds the ship ; as in the case of The Nelson, 1 Ha^g. 176, 
where Lord Stowell says — " One objection is, that it (the bot- 
tomry bond) binds the owners personally, as well as the ship 
and freight, which it cannot do. Here we do not take ihis 
bond in toto, as is done in other systems of law, and reject it 
as unsound in the whole, if vicious in any part ; but we sepa- 
rate the parts, reject the vicious, and respect the efficiencv of 
those which are entitled to operate." Tne Tartar, Id. 1§, is 
an authority to the same effect. It is not necessary that the 
hypothecation should make the repayment of the advances de- 
pend on the arrival of the ship. The case of The Atlas, 2 
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Hagg. 48, will be relied on by the other side; but although 
Lord Stowell refused there to entertain the suit of bottomry, 
because the repayment of the money advanced did not depend 
on the safe arrival of the ship, yet the ultimate decision was 
that the bond was void, because the maritime interest was usu- 
rious, there being no maritime risk; and the question here 
rabed was not decided. It is not essential to hypothecation 
generally that there sliould be maritime risk, but only to one 
mode of hvpothecation, viz: bottomry; nor is it inconsistent 
with hypothecation, which is a charge upon the ship, that there 
should also be an ulterior remedy by pledge of the credit of the 
owners. Then, as the bond is good and enforceable in the Ad- 
miralty Courts against the ship, the plaintiffs have an interest 
in that security, and that interest is insurable, and not the less 
BO because they have the security of the owners as well. Lu- 
cena v. Craufurd, 2 B. & P. 800. 

Watson and TomliMon^ in support of the rule. — This is not 
an insurable interest. The plamtiffs who made the advances 
cannot be in a better position, as regards the security of the 
ship, than the master would have been in if he had supplied the 
money himself; and it was decided in Ilussey v. Christie and 
Others, 9 East, 426, that he has no lien on the ship for dis- 
bursements about necessary repairs, nor upon the freight. — 
Smith V. Plummer and Others, 1 B. & Al. 575. Is this an in- 
surance indirectly on the ship ? No case has been cited to shew 
that such an instrument ever bound the ship, except Samsun r. 
Braffj^inton, and that case derives all its authority from being 
citedin Abbot on Shipping. . It does not appear from the re- 
port how the validity of the instrument of hypothecation could 
have been in issue : and in Abbott on Shipping it is only said, 
that it was ^Hhouj^ht" that the ship was well hypothecated. — 
In Johnson v. Shippen, and ni all the cases cited, it is to be 
inferred that the instrument of hypothecation held to be valid 
was such as was enforceable in the Courts of Admiralty, as in 
those cases cited in the judgment of Lord Stowell in The Rada- 
manthe, 1 Dods. 201. Sneh instruments are not cognisable in 
courts of common law at all, and the Admiralty Courts decline 
to ti^e cognisance of them when the money is to be paid at all 
events, whether the ship arrives safely or not. Such is the con- 
tract here; the payment does not depend on the kasard of the 
adventure. In the case of The Nelson ihe Admiralty Court 
had jurisdiction, because the payment was made dependent on 
the arrival of the ship at its port of destination. It is tme 
that contracts subordinate to the principal contract may be re- 
jected. In the present case, if the money had been made pay- 
able on the arrival of the ship, and the owner's liability had 
been made to depend on the same event, the Courts of Admi- 
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ralty might have ohjected the contract affecting the owner, as 
collateral to the main contract. The Atlas, 2 Hag^; 48, The 
Emancipation, 1 Rob. 134, and The Augusta, 3 Rob. 240, are 
all authorities asainst the validity of this instrument. In The 
Gratitudine, 3 llob. 240, the powers and duties of the master 
are summed up by Lord Stowell, but there is no suggestion that 
he has any power to pledge the ship, whether she arrive or not. 
{Jervisy C. J. — Tou say this instrument is not enforcable in 
rem in the admiralty Courts, nor at common law. Suppose it 
not to be bottomry, nor hypothecation, nor a mortgage, which 
the plaintiffs do not contend it is, but an instrument giving a 
license to seize the ship, would that confer an insurable inter* 
est?) No; insurance depends on usage, and there is no usage 
to insure such an interest as that. Our. adv. vuU. 

The judgment of the Court* was (May 80) delivered by 
JerVIs, C. J. — Upon the argument of this rule four points 
were made for the defendant. It was insisted, first, that the 
plaintiffs had no insurable interest ; secondly, that their interest, 
if any, was misdescribed in the policv; thirdly, that, having 
regard to the nature of their supposed interest, there was no 
loss within the meaning of the polioT ; and fourthly, that, under 
the circumstances, a notice of abandonment was necessary, and 
Was not given in due time. Upon consideration, we are of 
opinion that the first point must prevail, that the plaintiflb had 
no insurable interest, and that, therefore, a rule for a non-suit 
must be made absolute. This view of the case renders it un- 
necessary to consider the other points. The facts, to explain 
the first part, may be shortly stated. (His Lordship then sta- 
ted the facts, and the contents of the instrument as above, and 
proceeded :) In substance, by this instrument Allan Oilmour k 
Co. forbear all interest beyond the amount necesslkry to insure 
the ship to cover their advances ; and the master, having given 
them bills of exchange, for the aioaount advanced, upon the 
owner and the consignee of the cargo, making his owner per- 
sonally liable as far as he can, takes upon himself and his owner 
the risk of the voyage, makes the money payable at all events, 
and subjects the ship to seisure, wheresoever she may be, at 
any moment, should the bills be refused acceptance, or be not 
paid. It was conceded during the argument that this was not 
an instrument of hypothecation in the usual form, and it was 
not contended that the master had authority to mortgage the 
ship; but it was said that an hvpothecation may be good with- 
out making the repayment of the advances depena upon the 
arrival of the ship ; and that if the lendor does not choose to 
take upon himself the risk of the ship's return, and will be coil- 

•Jenrifl, C. J.> Cresswcn, WUliftms, and Talfourd, J J. 
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teiit iK>t to demand maritime interest, the master mar pledge- 
both the ship and the personal credit of the owner. Ihe cases 
of The Tartar and l*he Nelson, upon which the plaintiffs' conn- 
sel relied, do not support the latter part of this proposition, for 
which they were citea. Where the master professes to hypoth- 
ecate the ship, and also to pledge the credit of his owners, the 
Court of Admiralty will reject that part of the instrument 
which is directed to the latter object, and proceed in rem 
against the ship ; but the cases cited do not shew that the Court 
of Admiralty will do this where the instrument is not, in other 
respects, in strictness, an hypothecation; because in each of 
those cases the return of the money depended upon the comple- 
tion of the voyage, and the lender took upon himself the risK of 
the ship's return. Samsun v. Bragginton is, however, referred 
to ; and though the report does not explain the grounds of the 
decision, nor very clearly disclose the circumstances of the case, 
yet, as it is cited with approbation in Abbott on Shipping, it 
acquires additional authority, from the known accuracy and 
high reputation of the learned author of that work, and is said 
to be an authority, in point. We have been furnished with a 
copy of the decree, from which the following appear to be the 
facts of that case : — Bragginton and Pitman were part owners 
of the Dnnsley gallery, of which Pitman was the master. On 
her homeward voyage she was disabled, and put into Jamaica, 
where Pitman applied to the plaintiff to advance the necessary 
funds for her repairs, ^^for the use and on account of himself 
and Bragginton, as co-owners," and, as a further inducement, 
engaged with the plaintiff, by way of additional security for the 
repayment of the money, to hypothecate the ship. The plain- 
tiff repaired the ship, expended for that purpose 802., &nd at 
his request Pitman drew upon Bragginton for the amount; and 
by way of additional secunty, a^ master of the ship, according 
to maritime usage in like cases, by deed pole, after taking no- 
tice of the damage and advance, did, for securing the re-pay- 
ment of the said money, hypothecate to the plaintiff the snip, 
with the freight and cargo. The ship tailed irom Jamaica^ waa 
captured and sold. Bra^inton and Pitman received the insu- 
rance upon her loss, but Sragginton refused to accept the bills, 
and the plaintiff was not paid the amount which he had ad- 
vanced for the repairs of the ship. Upon this statement the 
plaintiff filed his bill against Bragginton and Nichols, the repre- 
sentatives of Pitman, for repayment of the money advanced by 
him. Bragginton, by his answer admitted the plaintiff's state- 
ment, but submitted that he was not liable to repay what Pit- 
man might have paid for the repairs, because ritman was 
indebted to him, and suggested that bottomry interest had been 
taken for the advance, and that therefore, according to mari- 
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time custom, the lender took the risk of the voyage upon him- 
self. There was no proof in support of this sogsestion, and 
the Master of the Rous decreed that the money advanced by 
the plaintiff in refitting the ship ought to be established against 
Bragginton and Nichols, according to their respective interests. 
It is not very apparent how, upon the bill and answer so framed 
the validity of the hypothecation could come directly in ques- 
tion. The plaintiff did not seek to establish his claim by that 
instrument, because it did not profess to charge the owners 
personally with the debt ; and the defendant Bragginton, fail- 
ed to prove that bottomry interest had been taken, could not 
add to the deed, by implication, a condition that the repavment 
of the advances should depend upon the return of the ship. — 
The decree seems to have proceeded upon the ground that joint 
owners were liable for money advanced in a foreign country for 
necessary repairs, whether the master had properly pledged the 
ship or not The ship was lost, and the plaintiff was proceed- 
ing upon the personal liability of the joint owners. The re- 
porter states that his Honor took time to consider, and after- 
wards. (as he was informed) determined that the ship was well 
hypothecated, and that the part owners were liable. In Abbot 
on Shipping the decree against the part owners is stated posi- 
tively; but the learned author adds, cautiously, "It is said 
also that the ship was thought" (not determined) "to be well 
hypothecated." He does not give the full weight of his un- 
qualified sanction to this proposition ; and, upon examination, 
we think that this case is not to be considerea as an authority 
conclusive against the more recent decisions to which reference 
has been made. The deed now in question only professes to 
give such an interest as can be enforced in fh^ Admiralty 
Court. In certain events, Allan Gilmour k Co. may seize the 
vessel and cause her to be sold, by process out of the Court of 
Admiralty of England, or any other Court of Vice-Admiralty 
possessing jurisdiction ; and further, they are to have all the 
rights, &c., by process of the Admiralty Courts or otherwise, 
which by law are given to the holders of bottomry bonds. The 
interest which they have in the ship is the right of proceeding 
in the Admiralty Court against the ship ; but if, under similar 
circumstances, the Admiralty Court would not act, because it 
has no jurisdiction, Allan Gilmour k Co. have no available in- 
terest. Now, the cases shew that, under circumstances like 
the present, the Court of Admiralty wodd decline to act. In 
the case of The Atlas Lord Stowell refused to entertain a suit 
of bottomry, because the advance was payable within thirty 
days after the arrival of the ship, " or in case of the loss of the 
ship, then within thirty days next after the account of such 
loss should should have been received at Calcutta or London." 
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Upon appeal tlia Delegates decided that the bond was Toid^ 
because tnere was no sea risk to jostify the taking of maritime 
interest, and so it became nnnecessary to determine the prinoi* 
lal question ; but upon the argument of the question of iuris- 
iction, Hullock, B. observed that the condition destroyed the 
whole instrument. The more recent case of The Emancipation 
18 an express authority upon the same noint. There, upon the 
face of the bond, and according to legal inference, the payment 
of the money ^idvanced did not depend upon the safe arrival of 
the ship, and for that reason the Court pronounced against the 
bond. Upon these authorities it is clear, that if The Hartland 
had arrived in this country, the plaintiffs could not have pro- 
ceeded against her in the Admiralty Court ; they had, there- 
fore, no interest in the vessel; they have lost nothing, and 
upon this ftround the defendant is entitled to succeed. But^ 
without reference to authority, we are of opinion, upon princi- 
ple, that the master has not, by an instrument of this nature, 
authority to pledge the ship. By the Roman law, and still in 
those nations which have adopted the ciril law, every person 
who had repaired or fitted out a vessel, or had lent money for 
those purposes, had a claim upon the value of a ship, without 
a formal mstrument of hypothecation ; but by the law of En- 
gland no such right can be acquired, except by express agree- 
ment, and a master can onlv make such i^eement if he aet 
within the soope of his authority. The right to raise money 
upon bottomry can only be justified by necessity. If the mas- 
ter in a foreign country wants money to repair or victual his 
vessel, or for other necessaries^ he must, in the first in8tance» 
endeavor to raise it upon the credit of her owners. If he can 
do so, he has no authority to hypothecate the vessel; but if he 
cannot otherwise obtain the money, then he may hypothecate 
the ship, not transferring the pAperty^ in the smp, but giving 
the creditor a pririlege or claim upon it, to be carried into id- 
feet by legal process upon the termination of the voyage. As 
incident to this transaction the lender mav, if he think fit, in- 
sist upon maritime interest, but whether he do or not, the ad- 
vance is made upon the credit of the ship, and not upon the 
credit of the owners, and the owners are never personally re- 
sponsible. There is no trace in our books, with the exception 
of Sansum v. Bragginton, of any case in which a master has 
been held to have authority to make a valid hypothecation of a^ 
ship, unless the payment of the money borrowed has been made., 
to depend upon the arrival of the ship. There is, therefore,^ 
nothinK to shew that a master has authority to hypothecate iv^ 
any other manner. Indeed, if the money be originally ad-^ 
vanced upon the credit of the owner, and for any cause an. hy- 
pothecation be made even before the ship leaves the pla<r9* 
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where the advances were made^ the bond will be Toid, and ean<^ 
not be enforced. For these reasons we are of opinion that the 
master had no authority to make an instrument like that in 
qthestion, and that the instmment passes no interest in the ship. 
The money advanced for repairs was a mere debt from the owner 
to the lender; and it being admitted that a mere debt from 
the owner to the assured, for repairs and disbursements, could 
not legally be made the subject of an insurance, it follows that 
the defendant is entitled to judgment* — Rule absolute. 



Court of Common Pleas. 

PHILIP BAVIES COOKE r. BIB ROBEBT HENBT GUNLIFFB and PmUP 

BBTAN DATIES COOKE, an Infant, by Sir William 

Bryan Cooke, his Qnardian. 

In 1802, M. P. deyised the Manor of E., in the eonntj of F., to B. C. for lift* 
remainder to eneh of bia children, for inch estates, and in soch shares as he 
should appoint, and in defitnlt of app<^tment, to trustees for 500 jears, to 
eommence firom the death of B. C; and from and after the expiration or 
other sooner .determination of the term, and subject thereto, to her grandson. 
P. B. C, eldest son of B. C. for life, remainder to the first and other sons of 
P. B. C. in tail. The trusts of the term were to raise £1000 for each of the 
jounger children of B. C, to be paid at such times as B. C. should direct. 
In 1821, B. C. made his will, whereby he gaTO to his younger children such 
a sum of money as, with the fortunes they were entitled to under the will of 
If. P.» would make up to each £8000; and in case his personal estate should 
be insuffident, he charged his real estates with payment thereof. The win 
oC B. C. contained the foUowing clause :— « All the residue of my personal 
ettate, and aU my real estate OTor which I have any disposing power, I g^te, 
derise, and bequeath to my eldest son,' P. D. C, his heirs or assigns." At 
the date of his will, B. C. resided in the mansion in the fiimily estates in the 
eounty of T., of which he was tenant for life under the settlement on his 
his marriage with the mother of P. D. C. ; and he was also seised in fee 
dmple of other estates a<ydning the said ikmily estates. In 1818, by B. C, 
by indenture, on the marriage of one of his younger children, in exercise of 
the power Tested in him under the will of M. P., directed that the sum of 
£1000 should, upon his decease, be raised out of the estates derised by the 
win of M. P., for the portion of such child, and should become a Tested inter- 
est in her upon the execution of that indenture :— Held, that the will of B. 
Ct was not an exercise of the power of appointing the manor of £• giTen to 
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Um by the wffl of If. P. ; uid therefore^ first, the term of 500 jean timitod 
hj IL P. WM a Bubsittiiig term ; aad, eeconcDy^P. D. G. wit onty tenant for 
Ufe of the manor of E. 

In a suit now depending in the Court of Chanoery^ before 
Kniriit BmcOy Y. G.^ wherein Philip Davies Cooke is plaintiff, 
and Sir Robert Henry Canliffe and Philip Bryan DaTies Cooke 
are defendants, a question arose as to the constmction of the 
will of Bryan Cooke, Esq., the late father of the said PhUip 
Daries Cooke, dated the i7th April, 1881, vis. whether, imder 
and by yirtne of the said will, the said^ plaintiff, Philip Davies 
Cooke, is seized of an estate of inheritance in fee simple of 
die castle and manor lands and other hereditaments referred to, 
of which the said Bryan Cooke, at the date of his will, was 
seised of an estate for his life, with power to appoint the 
inheritance thereof, by will, to all and every or such one or 
more of his child or children as hereinafter more particolarly 
mentioned, under the limitations contained in the will of Mary 
Puleston, late of Wrexham, in the county of Denbigh, widow, 
dated the 19th September, 1802; and by an order of the taid 
Vice-chancellor, dated the 18th November, 1850, a case waH 
stated for the opinion of this Court, which was in substance as 
follows :— The said Mary Puleston, being seized of an estate 
of inheritance in fee simple in possession of the castle or manor 
of Ewloe, in the county of Flint, t<^ether with one eaual uncB- 
vided fourth part of the rectory impropriate of Mold, in the 
same county, and being also seized tor the like estate of other 
messuages, lands, tenements, and hereditaments in the ^oounties 
of Flint and Denbigh, duly made and executed her li^i wiU, 
^ted the 19th September, 1802, whereby she devised the 
manor of Elwoe, in the county of Flint, and all other her mes- 
suages, lands, tenements, tithesf rents, and hereditaments what- 
sover, within the counties of Flint and Denbish or elsewhere, 
to Sir Foster Cunliffe and Whitehall Whitehall Davies, or the 
survivor, or the heirs or assigns of the survivor, to pay unto her 
only daughter, Frances Cooke, the wife of Bryan Cooke, the 
yearly sum of 4002. for her separate use, and subject thereto to 
Bryan Cooke for his life, remainder to Frances Cooke for her 
life, remainder to trustees to support contingent remainders ; 
<* and from and after the decease of the survivor of them, the 
said Bryan Cooke and Frances his wife, to the use and behoof 
of all and every or such one or more of the child or children of 
the body of the said Bryan Cooke on the body of my said 
daughter, Frances Cooke, Us wife, begotten or to be begotten, 
for such estate or estates and interest, either with or without 
power of revocation, and in such parts, shares and proportions, 
and with such terms and provisions for the portions and main> 
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tcniicai or for the benefit and adfancement of any such child 
•r children, as they, the said Bryan Cooke and Frances his 
iHfe, shall jointly, at any time dorinff their joint lires, b^ anr 
deed or deeds, writing or writings, to be by both of them signed, 
sealed, and delivered in the presence of two or more cr^ble 
witnesses, or as the sorriTor of them shall (in default of any 
sn^ joint appointment) by any deed or aeeds, writing or 
writmgs, to be signed by snch snrmor, after the decease of one 
of diem, in the presence of the like number of snch witnesseSp 
•r by his or her last will and testament in writing, to be signed, 
published and declared in the presence of three or more such 
witnesses, devise, direct, limit or appoint ; and in default of 

2pointment, to trustees for 500 years, to commence from the 
ath ef the survivor of them, the said Bryan Cooke and Fran- 
ees his wife; and from and after the expiration or other sooner 
determination of the said term, and subject thereto, to the use 
of her grandson, Philip Davies Cooke, eldest son of Brjui 
Oooke, by Frances Cooks }us wife, (the plaintiff,) for life, with- 
out impeachment of waste;" remainder to the use of trustees 
to support contingent remainders; remainder *'to the use and 
tehoof of the first son of his body lawfully to be begotten, and 
of the heirs of the body of such first son lawfully issuing ; and 
for default of ynch issue, to the use of the second, third, fourth, 
and all and every other son and sons of the body of the said 
Philip Davies Cooke lawfully to be begotten, severally success- 
ively, and in remainder, one after another, as they and every 
ef them shall be in seniority of as e and priority of birth, and 
the several and respective heirs of the body and bodies of all 
and everf such second, third, fourth, and such other son and 
sons lawnillv issuing ; the elder of such son and sons, and the 
heirs of his body lawfully issuing, being always preferred, snd 
to take before the younger of such son and sons, and the heirs 
of his and their body and bodies lawfully issuing." The trusts 
#f the term of 500 years were declared to be to raise any £um 
not exceeding 10,00<M., by mortgage or sale of the term, and to 
f«y the same to Bryan Cooke and Frances his wife ; and br 
mortgage of the manor kc. to raise a sum not exceeding lOOQZ. 
a piece for the portion of such child or children, (except her 
grandson Philip Davies Cooke, or such other son of her aangb- 
ier Frances Cooke, as mi^ht, after her death, be entitled to the 
immediate noesession and uheritance of the premises devised to 
her for fife), to be pud to snch children or child at such time 
or times uid in sucn proportions as Bryan Cooke and Frances 
his wife, or tho survivor, should appoint ; and in default of np- 
pointm^t, to be paid at the age of twenty-one in the case of 
sons, and at the age of Iwen^-one or day of marriage in the 
oaae of daughters, which should first happen after the death of 
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Bryan Cooke and her daughter Frances ; bat if in the lifetime 
of them, or either of them, the same to be paid within mx 
months after the death of the saryivor, unless Bryan Cooke and 
Frances his wife, or the survivor, should direct the same to bo 
raised in his or her lifetime; ^'and in such case the said term 
of 500 years shall commence and take effect from the time of 
such direction or appointment as last aforesaid/' There were 
clauses for the advancement and maintenance of the younser 
children of Brran Cooke and Frances his wife ; and a provis<k 
that in case of the death of any of Uiem before his or her po^ 
tion became payable, the share or shares of such of them.s^ 
chrin^^ should, in default of direction or appointment, sink into 
the inheritance ; also a proviso for cesser of the term. The 
said testatrix, Mary Puleston, died on or about the 28rd S^ 
tember, 1802, without having revoked or altered her said wilL 
The sud Frances Cooke, the aaughter of the said testatrix, died 
on or about the 8th January, 1818, Ieavin|; the said Bryan 
Cooke her surviving, and witnout having jomed with the saitf 
Bryan Oooke, her surviving husband, in requirinj^ the trustees 
of the said term of 500 years, limited by the said will of ih^ 
said testatrix, Mary Puleston, as aforesaid, to raise the said 
sum of 10,0007., or any part thereof, or in exercising anr power 
or authority given to them, jointl;^ by the said will. l!he sai4 
Bryan Cooke, father of the plaintiff, Philip Davies Cooke, duhr 
made, signed, and published his last will and testament in 
writing, bearing date the 17th April, 1821, and executed by 
him in the presence of and attested by three witnesses; wherebr 
he gave 2000Z. to his daughter', Mary Frances, the wife of Wil- 
liam Margesson, to be paid to the trustees of her settlement 
and invested by them in Government securities, upon the trura 
expressed in the said settlement of his daughter's portion. 1% 
contained the following clause : ^' I give to each of my younger 
sons such a sum of money as, with the fortunes they are entitled 
to under the settlement on my marriage with their mother, and 
under the wills of their lategrandmother, Mrs. Mary Puleston, 
and their late aunt, Mrs. Frances Puleston, will make up to 
each 80007.; and in case my personal estate shall be insufficient 
to pay the said several legacies, I charge my real estates with 
the payment thereof; but in the event of either of my said sonp 
dying under the a^e of twenty-one years, I will that the legacy 
of such son so dying shall sink into my residuary personal es- 
tate." After giving divers legacies, it proceeded :— " All the 
residue of my personal estate, and aU my real estate over which 
I have any disposing power, I give, devise, and beaueath to my 
eldest son, Philip Davies Cooke, (meaning thereby tue plaintiff^ 
his heirs or assigns; or, in the event of nis decease in my life- 
time, to such other of my sons as shall be my eldest son at the 



Digitized by 



C^oogle 



422 AMERICAN LAW JOURNAL. 

time of my decease, and to hia heirs and assmis." There fol- 
lowed an appointment of soardians of his chudren during their 
minorities, and a ckuse direotin|; the re-conveyance or transfer 
of all estates of which he was seized or possessed in trust or by 
way of mortgage. The said Brran Cooke died on or about the 
14th December, 1821, without haying reroked or in anywise 
altered his said will. At the date of ms said will the said^ Bry- 
an Cooke resided in the mansion on the family estates, situate 
in the county of York, which were considerable, and of which 
he was tenant for life under settlements executed on his mar- 
riage with the mother of the said pluntiff. The said testator 
was, at the date of his said will, seized in fee simple of other 
estates adjoining the said family estates. There was issue of 
the body of the said Bryan Cooke, on the body of the said 
Frances. Cooke his wife begotten, fiye children, yiz: the plain- 
^TPhilip Davies Cooke, Robert Bryan Cooke, Anthony Cooke, 
William Bryan Cooke, and Mary Frances Cooke, all of whom 
attained the age of twenty-one years. The said Mary Frances 
Cooke, in the life time of the said Bryan Cooke, and before the 
date of his said will, yiz. in the month of May, 1818, inter- 
married with and be€»&me the wife of the Rey. William Marges- 
son, and on that marriage, by an indenture dated the 16th May, 
1818, and made or expressed to be made between the said 
Bryan Cooke of the one part, and the said Mary Frances Cooke 
of the other part, and which was executed by the said Bryan 
Cooke in the presence of two witnesses, the said Bryan Cooke, 
pursuant to, and by force and virtue, and in exercise and exe- 
cution of the powers and authorities vested in him, the said 
Bryan Cooke, under and by virtue of the said will of the said 
Mary Puleston, and of all other powers and authorities enabling 
.him, the said Bryan Cooke, in that behalf, did direcj, limit, and 
appoint that the sum of 10007. should, upon the decease of him, 
the said Bryan Cooke, be rabed out of the estates devised by 
the will of the said Mary Puleston for the portion of the said 
Maty Frances Cooke, and should become a vested interest in 
her, the said Mary Frances Cooke, upon the execution of the 
now stating indenture by him, the said Bryan Cooke. The 
1000?. portion of one of the younger sons of the said Bryan 
Cooke, remains unpaid. The portions of 1000?, each of Bryan 
Cooke's other younger children have been paid to them by par- 
ties who have taken assignments of such portions. These por- 
tions of 1000?. each were referred to by the testator, Bryan 
Cooke, in that part of his will in which he referred to the will 
of Mrs. Mary Puleston, the late grandmother of his younffer 
sons. The questions for the opinion of this Court were, by tne 
order of the Vice-Chancellor, directed to ber^First, whether 
the said term of 500 years, limited by the said will of the said 
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Mary Poleston, is a subsisting term. Secondly, whether the 
said plaintiff, Philip Davies Cooke, is seized of an estate of in- 
heritance in fee simple of the said Castle, manor, lands, and 
hereditaments so devised by the said will of the said Mary 
Puleston as aforesaid, subject to the said term, or whether he 
is only tenant for life of the same hereditaments. 

The following were the plaintiff's points for argument :-~ 
First, that the will of Bryan Cooke was a valid execution of 
the power of appointment or selection reserved to Bryan Cooke 
and Frances his wife, and the survivor of them, over the estates 
in question, by the will of Mary Puleston ; and that, therefore, 
the term of 500 years limited by Mary Puleston's will in de- 
fault of appointment never took effect, and consequently is not 
a subsisting term. Secondlv, that Bryan Cooky's will was at 
all events an execution of the said power, either in derogation 
of or subject to the said term of 500 years and the trusts dc*« 
dared thereof by Mary Puleston's will, in favor of France! 
Cooke's younger children; and that, therefore, the plaintiff, 
Philip Davies Cooke, is seized for an estate of inheritance in 
fee simple, either in possession or subject to the said term of 
600 years, of the castle, manor, lands and hereditaments de- 
vised by the will of Mary Puleston. The defendants' points 
were as follows: — First, that the will of Bryan Cooke did not 
exercise the power of appointment or selection by the will of 
Mary Puleston limited to Bryan Cooke and Frances his wife, 
and the survivor of them, over the castle, manor, lands, and 
hereditaments devised by her will. Secondly, that the term of 
500 years limited by the will .of Mary Puleston is a subsisting 
term, and that Phuip Davies Cooke is only tenant for life <n 
the same premises. The case was argued by 

MaltJiSf (with him was W. P. JoUme\ for the plaintiff. — In 
order to constitute a valid efbcution of a power of appointment, 
the court must be satisfied that there was an intention in the 
donee of the power to execute it, by reference either to the 
power, or to the subject-matter over which it extends. Here 
the intention of the testator, Bryan Cooke, to give his eldest 
son all that he could give, manifestly appears : he devises to 
him in fee ^'all my real estate over which I have any disposing 
power." The words "all my real estate" are sufficient to 
pass the real estate which he had in himself; and the words 
which follow import a reference to the estates over which he 
had a power of appointment. Again : this construction is not 
inconsistent with the testator calling it "my estate:" the pos- 
sessive pronouns may, for this purpose, be disregarded ; and 
then there can be no doubt that there is a reference to the 

S[)wer by the words "over which I have any disposing power." 
tanden v. Standen, 2 Ves. jun. 689 ; Bailey v. Lloyd, 5 Russ. 
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880. [Lord Campbell, 0. J. — Ton. cannot lay down a general 
eanon that "my means "the;" it may mean "the."] Lim- 
iting it to the case in which the testator is tenant for life, it has 
tiie same effect. As between himself and his sons he had a 
general power of appointment. [Lord Campbell^ G. J. — There 
IS no re^rence to the power in this case, if there is other prop- 
erty on which the will may operate. In BaOey r. Lloyd, 5 
Buss. 880, there was an express declaration that the testator 
was exercbing all the powers enabling him to derise : that was 
part of the ratio decidendi.] Bat it is not necessary that there 
should be a direct reference to the power. Sir W. Grant in 
Bennett v. Aburrow, 8 Ves. 609, 616; Wallop r. Lord Ports- 
mouth, 1 Sugd. Pow. 877, 7th ed. In Curteis t. Eenrick 8 
If. &; W. 461, ^e will, without referring to the power, was held 
to be a due execution of the power, because otherwise it would 
have been void. This is a Question of intention: fSir W. 
ftrant in Bennett v. Aburrow, b Ves. 609, 616 ; Sir Jonn Cop- 
ky, M. R., in Adams v. Austen, 8 Russ. 461 :) the only differ- 
ence between the latter case and this is, that the will specified 
**the property whereof the testatrix had power to dispose," in- 
stead of "my property." Further: the exercise of the power 
may be qualified, so as not to defeat the term of 500 years. — 
The object of the term was twofold: first, to raise a sum of 
10,000?. in favor of Bryan Cooke and his wife : secondly, to 
raise 1000?. for each of the younger children. The only pro- 
vision made for the younger children is Under the trusts of h at 
term. The testator did not intend to disturb that provision, 
because, when he provides for the younger children, he says, 
**I give to each of mv younger sons such a sum of money as, 
with the fortunes which they are entitled to under the settle- 
ment on my marriage with their mother, and under the wills of 
their late grandmother, Mrs. Mary Puleston, and their late 
aunt, Mrs. Frances Puleston, will make up to each 8000?.'* — 
Therefore the term is still subsisting. 

Peacochy (with him was (7. Rally) contra. — The power, or the 
subject of it, must be referred to by the donee of the power in 
such clear and unambiguous language as to satisfy the mind of 
the Court that he intended to exercise the power; and even 
then, if looking at the whole will, an intention appears on the 
face of it not to execute the power, the Court will hold that the 
limitation is not an execution of the power. In Roake v. Denn, 
4 Bligh, N. S., 1, Lord Lyndhurst, in delivering the opinion of 
the judges, said, (pp. 14, 17,) "There is no difference among 

the judges In no instance has a power or authority 

been considered as executed unless by some reference to the 
power or authority, or to the property which was the subject of 
it ; or unless the provision made by the person intrusted ^ith 
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the power woald have been ineffectnal — woald have had nothing 
to operate upon except it were considered as an execation m 
such power or authority." [Lord Campbell^ C. J. — The second 
and third class seem to be the same, because, if there are words 
which cannot be satisfied without construing it to be an execu- 
tion of the power, there is a reference to the property which 
Was the subject of the power.] [He also cited Jones y. Tucker, 
2 Mer. 583.1 The testator bad real estate of his own, over one 
part of which he had a disposing power, and over the other part 
of which he had not a disposing power; the words are equiva- 
lent to saying, ^^all my unsettled estates." Further: the tes- 
tator never intended to execute the power; and if he did exe- 
cute the power, the term of 500 years would be destroyed. — 
[Lord Campbell, G. J. — Would it not have been an execution 
of the power if the testator had appointed the fee subject to 
the term ?] The testator had a daughter and three sons. He 
had not executed the power of appointment in favor of his sons, 
and he bad a right to supersede all that they would take under 
the term because he had not exercised that power; but he had 
no rifiht to supersede the provision of 10007. in favor of his 
daughter because he had exercised the power in her favor for a 
valuable consideration. The words are, ^'all my real estates;'' 
and, in order to support the construction contended for by the 
plaintiff, the word "my" must be converted into "the," be- 
cause "my" designates the testator's own property. In Sugd. 
Pow. 867, 7th ed., it is said, "Where, however, the power is 
not referred to, the property comprised in it must be mentioned 
so as to manifest that the disposition was intended to operate 
over it; the donee must do such an act as shews that he Jias in 
view the thing of which he had a power to dispose." And Id. 
p. 870, it is said, " Slight circumstances of conformity or refer- 
ence will not amount to a sufficient indication of the intention." 
If the will of Br^an Cooke had been made since stat 7 Will. 4 
&; 1 Vict. c. 26, it would not be construed to be an execution of 
the power within sect. 27. In Cloves v. Awdry, 12 Beav. 604, 
Lora Langdale, M. R. held that a power to appoint amongst 
children was not a general power to "appoint m any manner 
the party might thmk proper ;" and therefore a general be- 
quest to a child did not operate as an execution of the power. 
The property in question was not virtuallpr the testator s own 
estate; he had merely a right to distribute it in certain portions 
among his children. Every power is not a power of appoint- 
ment. In Standen v. Standen, 2 Yes. jun. 589, there was^a 
general power of disposing. 

MalinSy in reply. — In Roake v. Denn, 4 Eligh, N. S., 1, 
after the passage cited on the other side, Lord Lyndhurst, C. 
B., proceeds thus : — " In this case there is no reference to the 
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power, there is no reference to the eulyect of the power^ and 
there is sufficient estate to answer the devise without calling in 
the aid of the undivided moietj now in question: all the words 
are satisfied hy the undivided moiety, of which he was the owner 
in fee. It is said that the present is a question of intention ; 
and so, perhaps, it is; but there are many oases of intention, 
where the rules by wluch the intention is to be ascertained are 
final and settled." It was considered a settled rule at that time 
that the words, bein^ satisfied by the moiety of which the tes- 
tatrix was seized in fee, did not extend to the second moiety, 
over which she had a disposing power. The same principle is 
applicable to Jones v. Tucker, 2 Mer. 583. [PatteBoriy J. — 
The term can only subsist if the testator did not exercise the 
power.] The donee of a power may deprive himself of the 
power to exercise it, either wholly or partially. When the tes- 
tator refers to the will for the purpose of shewing that it makes 
provision for his younger children, he confirms that by adding 
to it. He has now made that an absolute provision which was 
before liable to be interrupted by his power of appointment.— 
[Lord OampbeUj C. J. — Does it not lead to the further infer- 
ence that the testator wished the fee to remain as settled by his 
will ?] He had used language which may well be supposed to 
refer to the power. 

Lord Campbbll, C. J. — It has been for a lon^ time a weU- 
settled rule, that the donee of a power must either expressly 
refer to the power or to the subject-matter of it. In this case 
the will of the donee of the power has no reference to the pow- 
er, and I think no distinct reference to the subject-matter of 
it; for the testator, Bryan Cooke, without referring to the 
power given to him by Mary Puleston's will, merely says, " all 
> he residue of my personal estate, and all my real estate over 
which I have any disposing power, I give, devise, and bequeath 
to my eldest son, his heirs and assi^." He had at that time 
family estates of his own in Yorkshire, part of which were set- 
tled and part were unsettled; and all the words here used may 
be satisfied by supposing he had in contemplation only his pa- 
ternal estates, without referring to the Elwoe estate, over which 
he had a power of appointment by Mary Puleston*s will. Con- 
struing this according to the law before the passing of the Wills 
Act, 7 Will. 4 & 1 Vict. c. 26, there must be a clear reference 
to the power ; but if it was to be construed under sect. 27 of 
the Wills Act, I have no doubt that the testator had no inten- 
tion to include the Elwoe estate in this limitation to his eldest 
sou. The term for 600 years, created by Mary Puleston's will 
for the benefit of the younger children of the testator, Bryan 
Cooke, ^as necessarily to take efiect in favor of his daughter, 
in favor of whom he had exercised the power; and the whole 
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ot t)ie will of Bryan Cooke contemplates that it was to talve 
effect in favor of all the jrounger children, and that they were 
to be provided for under it. It is hiehly improbable, therefore, 
that tne testator would do that by whicn, prima facie at least, 
the term would be defeated. If the intention of the testator 
had been to exercise the power of appointing the Elwoe estate, 
he would have used other words, and not have made it pass un- 
der the same words as those which pass his paternal estates, in 
which he had a fee simple. Over the former ho had not the 
same disposing power which he had over the other estates. — 
Looking, therefore, to the language used by the testator, it 
seems to me that his intention was to allow the disposition of 
the Elwoe estate to remain as it was in Mary Puleston*s will, 
both as regards the fee simple and the term of years. It is not 
necessary to refer to the cases cited, because this case stands 
on general principles which are not in dispute. Therefore I 
am prepared to answer the (luestions put by his Honor — first, 
that the term of 500 years limited by the will of Mary Puleston 
is a subsisting teim ; secondly, that the plaintiff is only te)iant 
for life of the hereditaments devised by the will of Mary Pule- 
ston, subject to the said term. 

Patteson, J. — The only question is, whether there is any- 
thing in the will of the testator to satisfy the words '^over 
which I have any disposing power," and so to make it unneces- 
sary to have recourse to the estate over which the testator had 
a power of appointment under Mary Puleston's will. I think 
that there is aoundant to satisfy those words, because it appears 
that the testator was tenant fqr life of some estates underMary 
Puleston 'swJl, and that he had other property of which, he was 
seized in fee. Though the words are of very little use as ap- 

1>lied to estates of which he was seized in fee, still I think, that, 
ookine to the circumstancet and the effect of the words, there 
is no doubt that it was his intention to refer to those estates. 
With regard to the will of Mary Pul.ston, I cannot well under- 
stand it. The term of 500 years was only to commence from 
the death of the survivor of JBryan Cooke, the testator, and his 
wife, and in default of their exercising the power of appoint- 
ment ; and the power was not given to the testator to be exer- 
cised subject to the term. I have great doubt whether the tes- 
tator had any disposing power at all ; and if he had, I think 
that he did not mean to exercise it. The provision of Mary 
Puleston's will in favor of the plaintiff being, " and from and 
after the expiration or other sooner determination of the said 
term, and subject thereto, to the use of her grandson, Philip 
Davies Cooke, for life,*' with remainder to the first and other 
sons in tail, it cannot be supposed that when the testator had 
exercised the power given to him by Mary Puleston's will in 
favor of his younger children, whicn depended upon the exis- 
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tence of the estate of the tenant for life, he should mnke a will 
the effect of which would be to defeat the creation of the estate 
of the tenant for life. 

Ekle, J. — The plaintiff alleges that his father intended by 
his will to exercise the power given to him by Mary Puleston a 
will, by devising to him an estate in fee in the estate which was 
subject to the power; and further, that his father's will con* 
tains words referring to that power. The words in question 
can in one sense be applied to the Elwoe estate, because the 
testator had an estate for life in it; he might, therefore, call it 
<<my estate." But the words are capable of another applica- 
tion, and of being applied to his Yorkshire estates; and I 
think, giving effect to the words of the will, their more obvious 
meaning is, that the testator did not intend to exercise the 
power of appointment over the Ewloe estate, but that he intend- 
ed to pass his Yorkshire estates. He says, *^all my real estate 
over which I have any disposing powar.' He had real estates 
of his own property, as contradistinguished from his wife's, and 
some were settled, and some he held in fee simple. He does 
not say, *' all my real estate, and all the real estate over which 
I have a disposing power;" that is, some already settled, and 
some over which he had a disposing power. In the limitation 
in question, the words "my real estate" are confined to his 
own estates; and the words "over which I have a disposing 

Sower " mean those over which he had an absolute power of 
isposing in fee simple, because he makes a devise in f e: 
whereas the property mentioned in Mary Puleston's will was 
not property over which he had a general power. I think that 
construction is much confirmed by the intention which it seems 
to be conceded that the testator had, that each of his younger 
children should take 1000?. As to the effect of the execution 
of the power upon the term of 600 years created in Mory Pule- 
ston's will, it is contended by the counsel for the defendants, 
that if the testator appointed the fee simple the term would be 
destroyed, and the provision in favor of the younger children 
would be defeated; but the counsel for the plaintiff contends 
that as the term was once recognised by the deed executed by 
the testator on the marriage of his daughter in 1818, it must 
be intended to exist for the benefit of the other younger chil- 
dren ; and that the testator's will was an execution of tiie pow- 
er subject to the term of 500 years. But I should have expected 
that the term would have been mentioned in the will, which in- 
tended to execute the power, and that after it the fee simple 
would have been limited ; whereas, by holding that there is no 
appointment of the fee simple, the term of 500 years is a subsist- 
ing term, and the younger children will have a clear 1000?. ac- 
cording to the declaration of the trusts of it in the will of Mary 
^leston. 
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Singular Case of Nuisance. 

A case has recently been argued before Sir R. Eindersleji 
y. C, on the merits of which, specifically, it would not be be* 
cominff in us at present to offer any observations, as it stands 
for judgment ; but it su^ests some remarks upon the general 
law of nuisance, which is certainly not in a very satisfactory 
state. The case to which we allude is that in which the com- 
plaint has been of a nuisance on the part of tho defendants, 
consisting in the frequent ringing of the chapel bells, in a Ro- 
man Catholic Chapel at Clapham, built close to the plaintiff's 
house* The case has peculiarities of its own, which may make 
it unnecessary for the court to decide in it tho broad question 
of what is such a nuisance as to call for an injunction ; but it 
has been necessary in it to discuss that question, and the case 
may give rise to others depending less upon specific circumstan- 
ces, and more on the general principle. 

There is great difficulty in saying what extent or kind of an- 
noyance amounts to such nuisance as will call for the interfer- 
ence of equity to restrain it, either before or after an action has 
been successmlly brought ; for it is not of course, that because 
an action may be sustained, therefore an injunction must be 
granted. ^^ Gases may exist," said Lord Eldon, in The Attor- 
ney General vs. Nicholl, 17 Yes. 841, *^ upon which this court 
could not interfere, yet an action on the case mi^ht be well siM' 
tained. The wall between a jnan and his neighbor may be be- 
long to the one, both in respect of property and the obligation 
to repair, and yet the other might support an action on the case 
for making a window in it, or tor raising the wall, but the con- 
sequence does not follow that a court of equity has any juris- 
diction." 

According to the older cases, it would seem that the court 
does not interfere (at least, until the fact of nuisance has been 
established at law) except when there is either actual injury to 
bealth, or that extent of interference with the ordinary comfort 
of life that amounts to a pressure that will driye a man out of 
his house. And many things, such as brick making near a 
man's house, which, in common understanding, are practical 
nuisances, were, it seems, formerly not considered the subject 
of equitable interference. [See The Attorney General y. Clea- 
yer, 19 Yes. 210, where. the subject is much discussed.] Tho' 
as to brick making, it has recently been decided by Knight 
Bruce, Y. C, that it is a restrainablo nuisance ; and in his 
judgment the learned judge expressly repudiates tho notion, 
that to constitute such nuisance there must be injury to health 



Digitized by 



Google 



430 AMERICAN LAW JOURNAL. 

fSingnltr Case of Koisanoe.] 

laying it down as sufficient if the ordinary comfort of life is 
materially injured. Again : there are cases where the presence 
of any manufactory, in which there is a perpetual clanging of 
hammers, or other oppressive noise, has been held a nuisance. 
And, on the other luind, there are innumerable instances of 
noises and other annoyances, which, beyond all question, inter- 
fere very much with the comfort of life, and as to which, as no 
case can be found in the books, it may be assumed that, no ac- 
ever having been brought, none would lie. 

No one, for instance, has ever heard of a verdict or an in- 
junction against a man's ncigabor for keeping a watch dog, or 
for being addicted, professionally or otherwise, to immoderate 
performance of music, either vocal or instrumental, though both 
these things are well known to those who have suffered from 
them, to be destructive of a very great amount of comfort. So, 
the immediate vicinity of a school is universally felt to be an 
annoyance, most materially interfering with the comfort of life, 
though it is clear that no injunction would lie to restrain it. 
Innumerable, indeed, are the instances of annoyances so close- 
ly approaching those which are restrainable, that the distinction 
in quantity is scarcely measurable ; and the result is, that be- 
yond the doctrine, that, to be a restrainable nuisance, an an- 
noyance must, at least, very materially affect the comfort of life 
in a person of ordinary health, and not extraordinary fastidious- 
ness, it is difficult to find any principle on which the lawyer can 
rely, to say when an annoyance is and when it b not a nuisance 
in the legal sense- 

With regard to the particular question, whether ringing bells, 
whether for religious or secular purposes, is a nuisance, it is 
obvious that it must be a question of quantity in each particu- 
lar case. It cannot possibly be said that every minute amount 
of bell-ringing, however disagreeable, would be a legal nuisance, 
though it is quite possible to conceive a frequency of such ring- 
ing which would be equivalent to the clangor of an engineer's 
or an ironmonger's factory ; and between these two extremes, 
we apprehend that in every case it would be a matter of doubt 
what view a jury would take of the amount of the annoyance. 
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New Publications. 

A Practical Tbeatiss on trb Law or Covbhamts for Txtlk, by William 
Henry Bawle. PhO&delpliift : T. & J. W. Johnson. 1862. 

It oocftoonallj happens that some lawyer who has taken a special interest in 
some one branch of law, gives ns the benefit of bis researches and studies, and 
wheneter this is done, we are sore to have a good book. This we think must 
haTO been the origin of this book. It is certainly one of the best Tolomes 
which has been laid on onr table for a rery long time. The arrangement is 
Incid, the style is good, the snbject matter carefully elaborated and sifted, the 
aathorities weU collected, folly analysed and properly set forth. The student 
of that most abstruse and difficult of all professional learning, the law of cot- 
enants, win feel himself under much obligation to Mr. Rawle for his labors, 
whdbeby the students* own toil and fatigue will be greatly lightened. The 
arrangement which has been adopted Mr. Bawle tells us in his prefkoe is as 
follows : — ** The ancient warranty and the introduction of corenants for title — 
the coTenant for seisen— the eoTenant of right to couTey— the coTenant against 
incumbrances— the covenant for quiet enjoyment— the corenant for further as- 
surance—and the covenant of warranty are considered in detail and separately 
with the examination in the respectiTe chapters, of the peculiarity and attri- 
butes of eaeh covenant^ its form, definition, seope and measure of damages. 
Then is considered the extent to which covenants for title run with the land — 
ilieir operation by way of estoppel or rebutter—- the doctrine of implied cove- 
nants for title, including the effect given to the words "grant, bargain and 
•311,*' by statutory local enactments, and the extent to which covenants for ti- 
tle, whether express or implied, may be limited or qualified, either by the in- 
sertion of other covenants or by other cl a ns es of a deed— the covenants whick 
a purchaser has a right to expect, and which a vendor is bound to give* the 
liabilities and rights of the covenantor and covenantee, the heir, the devisee, 
the exeeutor, or administrator, and^e assignee ; and lastiy, the right of the 
purchaser, al law and in equity, lo detain or rednim the purohase money after 
the execution of the deed." 

We oommend this volume with high oonfidence. In thiq country the language 
•f conveyancing is simple and surely less elaborate than in England, and henee 
questions here mere ft^uentiy arise as to the meaning of the words employed 
in the covenant, sometimes from the brerity with which they are expressed, 
and sometimes from want of skill in the conveyancer who is not always bred to 
that branch of business. This volume will prove useful to laymen as weU as 
lawyers ; indeed, every sum who has occasion to buy or sell real estate will 
here find much to interest and instruct ; much that will show what hb rights, 
tiabiliiies and duties, as vendor or vendee are, and the exact meaning of the 
covenants into which he is to enter. 

The great value of the work, however, will be in its practical use by the pro- 
fession, and as it is the only book which gives us so ample or so valuable a 
discussion of its peculiar learning, for this purpose no praise can be too great. 
Mr. Bawle has certainly * .d the profession under no ordinary obligation. 



Digitized by 



C^oogle 



482 AMEUICAA LAW JOURNAL. 

[Suppoted DMth of Jndgt Barton.] 

EiPomTB or Casks srgued and detormiaod ia the Baglish Courts of Conmoft 
Law, with tsMae of oasts and prinoipal sutttera, toI. 66 ; Common Boneh 
Reports, reportad by Jobs MauUBc, T. C Qraagtr and John Seott, vol. 8 ; 
TrinitT Vacation and Miehadmas Term and VacMUioa, 1849. Philadelphia: 
T. k J. W. Johnson, law booksellers. 1861. 

This is one of the regnlar series of Reports printed for so many jears bj the 
Messrs. Johnson of Philadelphia. The Tolume before as is the eighth Tolnme 
of the corrent series of EogUsh Common Beach Reports. This is the regnlsr 
and authorised book of Reports which is used by the Bench and the lUir ia 
Westminster Hall, as reporting the decisions with aocnracj and care. No re- 
ports can poesiblj wholly snpmede these regalar Tolnmes, thongh other re- 
ports of the same oases, prepare with greater despatch, aad givea to the Bar 
.at an earlier day, may be extremely Taluable if not indispensable to all actira 
practitioners. This particalar Tolume is much like its predecessors ; it is re- 
ported in the same way with the same care and accuracy, and deserrcs the 
same commendation. We hare so often praised this series that it is only ne- 
cessary to announce each Tolume to secure a ready demand from the pro- 
ftMsion. 



RaromTS or Cases argued and determined in the English Courts of Chancery, 
with notes and refercneea to English and Amcrioan Decisions. By John A. 
Dunlap, Counsellor at Law, toL xxtii., containing Collier's Reports, toI. 1. 
Hiltfy Term 1844 to Hilary Term 1846. New York: Banks, Gould & Co , 
Law Booksellers. Albany: Gould, Banks ft Co. 1861. 

This Tolume of the English Chancery maintains the hig^ reputation of the 
series in every particular. The editorial department is highly useful. It has 
eeeurred to us that it would be weU if twtrj series of English Reports which is 
represented in this country, should be annotated some what alter the same 
manner. In a republication of cases no elaboration of notes and no very as- 
siduous collection of esses and authorities would be either practicable or use- 
ful, but certainly short references to authorities at the end of cases is of much 
practical use to the Bar. That such things meet the views of the profession is 
apparent by the practice of the two greatest law publishing houses we haye, 
Messrs. Johnson, of Philadelphia, in Meeser ft Wilby*s Reports, and Messrs. 
Little ft Brown, of Boston, in their English Reports. 



Supposed Death of Judge Barton. 

It will be a source of deep regret to the friends of George W. Barton, Esq., 
to learn that letters have been receiTod by his immediate acquaintances of this 
city, detailing circumstances leading to the supposition that he had been 
drowned at San Frandseo, where he had been engaged in the practice of his 
profession for soToral months past The statement b, that on the night of the 
^5th of December last, Mr. Barton, who had been for some days laboring un- 
der temporary insani^, hurriedly left his hotel, and was last seen runniug to- 
wards the shore. The night was Tory dark and stormy, and not having been 
•een or heard from up to the sailing of the last steamer, which took place on 
the first of the year, it was at that time confidently believed that he had found 
a watery graTC. Mr. Barton was well known throughout this State as a ripe 
sdholar and eloquent forensic adTocate. He was a student-at-law in the office 
of Mr. Buchanan, and oommenced the practice of the law at Lancaster. His 
legal ability attracted much attention, and he was appointed Prosecuting At* 
tomey for the county of Philadelphia, which office he filled with distinguished 
eredit. He was subsequently elerated to the Presidency of the Court of Gen- 
eral Sessions, and upon the abolition of that trO^unal by the LegisUture, he 
resumed the practice of the law, in which he was oonstantly employed up to 
his departure to California.— PaA. Ledger, Feb. 4, 1852. 
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Biographical Sketch of. the Hon. Wm. Bradford. 

William Brabford, son of CoL Wm. Bradford and of 
Rachel Badd, his wife, was ^m at Philadelphia, on the 14th 
of September, 1755. He early displayed that combination of 
moral purity and refinement with intellectual yigor, which gare 
peculiar lustre to his career. In the spring of 1769, he was 
entered at the College of Nassau Hall, Princeton, New Jersey, 
and under the superintendence of the learned and able presi- 
dent. Dr. Witherspoon, pursued his studies with uncommon as« 
siduity. He was particularly distinguished for the success with 
which he cultivated the elegancies of English composition, and 
the unremitting diligenoe with which he sought to form his pen 
and his speech to those classic models of British letters which 
unite precision and force of thought with graceful ease of ex- 
pression. He here formed an intimate friendship with Mr, 
Madison, then a student at the same institution ; and after 

VOL. XI. — NO. X. 
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their separation, thej continued to correspond with frequency 
and regularity for several years. In the autumn of 1772, he 
receiyed the degree of Bachelor of Arts, with one of the high- 
est honors of his class, and in 1775 became Master of Arts. — 
For a year after the termination of the regular course of colle- 
giate studies, he continued to read at Princeton, and found es- 
pecial interest in attending the theological lectures of Dr. With- 
erspoon, celebrated for metaphysical acuteness and strong sense. 
fie then began the study of law, at Philadelphia, in the office 
of the Hon. Edward Shippen, afterwards Chief Justice of Penn- 
sylrania. His private journals during this period, which are 
yet preserved, exhibit an engaging picture of youthful energy 
and ambition. Laborious hours of devotion to Coke are re- 
lieved by essays in close imitation of the Spectator, or by verses 
in the manner of Shenstone. From the earliest period, with 
instinctive comprehensiveness he sought to accomplish com- 
mand ug talents by a finished taste, and to unite all the graces 
of manner with the solid merits of understanding and learning. 
It is characteristic of the times, that the pursuits of one 
whose views of eminence were limited to civil life, should have 
been diversified by a military service of several years. In the 
summer of 1776, he entered the camp as a volunteer, and was 
soon after chosen major of brigade to General Robardean. He 
was presently appointed to a captaincy in the continental army, 
in the regiment of Colonel Hampton ; and on the 10th of April 
1777, on ballot in Congress, was elected Deputy Muster-Master 
General, with the rank of Colonel in the army of the United 
States. He was with the army at head-quarters, at White 
Plains, Fredericksborongh and Raritan, during 1778, but in 
the following year the delicacy of his health rendered it neces- 
sary for him to leave the service. His resignation was present- 
ed to Congress on the Ist of April, 1779. He returned to his 
legal studies, and in the course of 1779 was admitted to prac- 
tice in the Supreme Court of Pennsylvania. He fixed his res- 
idence for a short time at Yorktown, in Pennsylvania; but his 
talents had already attracted the public attention, and he re- 
mained but a short time in obscurity. In August 1780, when 
only twenty-five years of age, and of but one year's standing 
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at the bar, he was appointed by the Supreme Executive Goun-» 
cil of Peimsylyamay Attorney General of the State, succeeding 
Mn Jonathan Dickinson Sergeant, in an office, at that time, 
from political causes, peculiarly responsible and arduous. This 
appointment was owing chiefly to the high opinion which had 
been conceived of his talents and acquirements by the Hon. 
Joseph Reed, president of the State, a gentleman himself dis- 
tinguished for various and brilliant talents, and a superior judge 
of merit in others. After this appointment, *' he advanced," 
says the late Mr. Rawle, who remembered his bright career 
with livety interest, ^* with a rapid progress, to an eminence of 
reputation which never was defaced by petty artifices of prac- 
tice, or ignoble associations of thought; his course was lofty 
as his mind was pure ; his eloquence was of the best kind ; his 
language was uniformly classical ; his fancy frequently inter- 
wove some of those graceful ornaments, which delight when 
they are not too frequent, and when they do not interrupt the 
chain of argument." He shared the confidence of several suc- 
cessive administrations, and continued in this office for eleven 
years. In 1782, in conjunction with Joseph Reed, James Wil- 
son and Jonathan Dickinson Sergeant, he was appointed to re- 
present and enforce the int^ests of Pennsylvania, before the 
Commissioners appointed by Congress to adjudicate u£on the 
controversy between that State and Connecticut, with regard 
to the Wyoming land titles.. The Commissioners sat at Tren- 
ton during November and I^cember, 1782, and their decision 
was in favor of Pennsylvania. On the 22d of August, 1791, 
he was appointed by Governor Mifflin, one of the Justices of 
the Supreme Court of Pennsylvania, in the place of William 
Atlee, and accepted the appointment, after much hesitation. — 
But the splendor of his abilities-— the fame of hb devotion to 
business, of his acute sagacity and sound judgment and of his 
stainless integrity— had attracted the regard of the great per- 
sonage who then administered the national councils, and who 
had become personally well acquainted with him during the war 
of Independence ; and on January 28th, 1794, Mr. Bradford, 
having previously resigned the office of Judge, was commission- 
ed by President Washington, Attorney General of the United 
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States. He was the second person appointed to that post un- 
der the constitution, and succeeded Mr. Edmund Rudolph^ 
who was transferred to the office of Secretary of State. Mr. 
Bradford shared in an especial and marked degree the confi* 
dence and personal friendship of Washington, who respected a 
character kindred to his own in the puritj of its purposes and 
adiNned with all the accomplishments that render merit 
amiable. 

In 1794, the resistance which had been made in the Western 
counties of Pennsjlrania, to the enforcement of the laws lajing 
duties upon spirits distilled within the United States, and upon 
stills, had proceeded to such an extent that President Wash- 
ington, on the 7th of August, issued his proclamation command* 
ing the insurgents to disperse, and announcing that he bad 
taken measures to call out the militia for the suppression of the 
insurrection. Before directing the advance of the armj, how- 
eyer, he deemed it expedient to trj once more the effect of con- 
ciliatory measures. On the 8th of August, Mr. Bradford, Mr. 
Jasper Testes, and Mr. James Boss, were commissioned by the 
general goyemment to repair to the Western counties of Penn- 
sylyania, and to confer with the citizens in that region for the 
purpose of inducing them to submit peaceably to the laws and 
of preyenting the necessity of using coercion to enforce their 
execution. Conferences were held at Pittsburg, between these 
commissioners, commissioners appointed on the part of Penn- 
sylyania, and committees of the insurgents ; and after consid- 
erable intercourse, correspondence, and negociation, the com- 
missioners of the United States reported to President Washing- 
ton on the 24th of September, that in their opinion the state of 
things in that part of the country was such that there was no 
probability that the act *^ can at present be enforced by the 
usual course of civil authority, and that some more competent 
force is necessary to cause the laws to be duly executed, and to 
ensure to the officers and well disposed citizens that protection 
which it is the duty of government to afford/' Upon the fol- 
lowing day, the President issued his proclamation giving notice 
that a military force adequate to the emergency was already in 
motion to the scene of disaffection. The correspondence and 
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report, on this occaaion, in which the dignity of the goTernment 
was MtiataiiiM, while ererj practicable conciliation was brought 
to bear with skQl and temper, were the production chiefly of 
Mr. Bradford's pen. 

The name of William Bradford will long be remembered in 
honoraUe connexion with one of the most beneficial changes in 
the practice of modem society, — the ameliDration of the penal 
code and the restriction of punishment by death. He early ap- 
prehended the importance of that reformation to the interests 
of morality and life ; and defined, with acute and practical saga- 
city, the principles upon which the amending process should be 
conducted. In 1792, when the rcTision of the criminal laws, in 
especial reference to the question of capital punishments was 
about to engage the attention of the Assembly of Pennsylyania, 
Mr. Bradford, who was known to hare giren particular consid- 
eration to the subject, was requested by Governor MiflUn, to 
draw up a memoir upon the subject, in the nature of a report, 
for the use of the Legislature. He willingly complied ; and 
his memoir was {Hresented to the Goyemor on the 8d of Decem- 
ber in that year. Arranging and disdnguishing the yarious 
sorts of erime with the precision of an able lawyer, he inyesti- 
gated the circumstances and motives in which each offence 
usually has its origin, considered the probable operation of dif- 
ferent punishments in the several cases, and enforcing t&e con- 
dusions of reason, by an array of evidence drawn from exten- 
sive reading or supplied by jTrofessional observation, arrived at 
the conclusion *^that in all cases [except high treason and mur- 
der,] the punishment of death may safely be abolished, and 
milder penalties advantageously introduced." The Senate of 
the CSommonwealth expressed their sense of his labors by order- 
ing the essay to be placed on their journals ; and on the 22d of 
February, 1798, passed a resolution *^ that for all offences (ex- 
cept murder of the first degree) which are made capital by the 
existing laws of Pennsylvania, the punishment shall be changed 
to imprisonment at hard labor, varying in duration and severi- 
ty, according to the degree of the crime." In March, 1798, 
the memoir was published, in an octavo volume under the title 
of *^ An Enquiry how far the punishment of death is necessary 
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in PenDsylrania, with IllostratioiiB ;*' and wm eztensiyelj sta- 
died and admired. He there asserted in a perspi^ous manner, 
and enforced with animated intelligence, principles and senti- 
ments which have since become settled in legislation, but which 
then required the aids of learning, ability and eloquence to ren- 
der them acceptable. '^Although the world has seen a profnnon 
of theory on the subject of the criminal law,'* he remarini in 
the preface, ^* it is to be regretted that so few writers hare 
been solicitous to throw the light of experience upon it To 
supply, in some measure, this defect, — to collect the scattered 
rays which the judicial history of our own and other countries 
affords,— and to examine how far the maxims of philosophy 
abide the test of experiment, have been the leading objects of 
this work." This production contriSmted to die pnsage of the 
law of the 22d of April, 1794, which enacted, as its first sec- 
tion, that ^^ no crime whatsoever, hereafter committed, (except 
murder of the first degree,) shall be punished with death in the 
State of Pennsylvania." In one of the notes to this inquiry he 
predicted, by an elegant allusion, that success in the efforts of 
speculative philosophers abroad which we have witnessed in our 
days. ^' The fermentation of the public mind in Europe, exci- 
ted by greater objects," he observes, ^^ will prevent for a time 
any attention to this subordinate subject : but a reform in the 
government will in the end hasten that which is so much wanted 
in the criminal law. It is impossible that error can long resist 
the gentle, but continued impression of reason. The stroke of 
truth on public prejudice will be finally irresistible. It resem- 
bles that of a grain of sand falling on unannealed glass. Fee- 
ble as it seems to be, and slow and invisible as its operations 
are, no human power can prevent its effects, or preserve from 
destruction the object on which it falls." In every department 
of penal discipline, Mr. Bradford's guiding influence was felt ; 
and to the interest and enlightenment early difiused by him, 
the valuable distinction since acquired by his native State in 
regard to prison systems, is to a considerable extent to be as- 
cribed. Exertions so fearless and disinterested attracted the 
applause of foreigners, and Mr. Bradford's name became known 
in England, as that of a reformer without turbulence, and a 
philanthropist free from vanity. 
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In the midst of a career thus eminent and unsullied, in the 
perfection of genius and the earliest maturity of judgment, in 
the fulness of every hope which merit and virtue could hold 
forth, the life of this interesting man was suddenly terminated. 
During the summer of 1795, his residence was at Rose Hill, an 
estate belonging to his father. Dr. Boudinot ; and the cabinet 
of General Washington was occupied with unusual assiduity in 
regard to the case of Mr. Randolph. The official duties of Mr. 
Bradford, engrossing all the day in the city, obliged him usual- 
ly to return to Rose Hill after the evening had set in. The 
exposure produced a fever, which ended fatally on the 23d of 
August, 1795. His remains are interred in the burial ground 
of St. Mary's Church, in Burlington, New Jersey, near those of 
hb father-in-law, and in the same enclosure with several of hb 
maternal ancestors, who were among the earliest and most opu- 
lent of the Now Jersey proprietaries. 

The following inscription upon his monument deserves to be 
classed among the most finished models in this difficult depart- 
ment of composition: — 

nerelie the remaina 

of 

WILLUM BRADFORD, 

Attomoj Qenoral of the United SUtos 

under the Presidency of 

WASHINGTON; 

and preTioQsIy, 

Attorney General of PennsyUania and a Judge 

of the Supreme Court of that State. 

In fHTate Ufe 

he had acquired the esteem of aU his fellow citixens : 

In professional attainments, 

he was learned as a lawyer and eloquent as an ad?oeate : 

In the execution of his pubUc officea, 

he was Tigilant, dignified and impartiaL 

Yet, 

in the bloom of life ; 

in the maturity of every faculty 

that could iuTigorate or embellish the human mind; 

in the prosecution of the most important seryicea 

that a citizen eould render to his country ; 

in the perfect ei^oyment of the highest honors 

that public confidence could bestow upon an individual ; 

Blessed 

in all the pleasures which a virtuous reflectioii 

could furnish from the past 

and animated 

by all the incitements which an honorable ambition 

could depict in the future, 

Ho ceased to be mortaL 
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A ftTflr produced l^ a fiital aaaidoitj 

in performing hia official trust 

at a criaia intereating to the nation, 

anddenlj terminated his public career, 

extingniihed the splendor of his prirate prospeeta, 

and 

en the 28d day of Aognat 1795, 

in the 40th year of his age, 

eonaigned liim to the grare, 

Lajuamm, HojioumBO, akd Sbloved. 

In 1784, Mr. Bradford intermarried with Susan Yergereau 
Boudinoty only daughter of the Honorable Elias Bondinot, of 
New Jersey* This pure and gentle lady, whose character dis- 
plays every beneficent, every amiable virtue, and whose man- 
ners present a charming union of courtliness with amenity, still 
resides at Burlington, N. J., with unimpaired powers, and una- 
bated loveliness of spirit ; illustrating hereditary wealth and 
station by the grace of an honorable hospitality ; to numerous 
friends and connexions, the source of kindness, and the object 
of pride and pleasure. Mr. Bradford had two sisters ; both, 
in their respective spheres, as eminent as himself for superiori- 
ty of mind, and exalted excellence of moral virtue. 



In the District Court of the United States. 

Western Distriet of Pennsylvania. 

UNITED STATES ifs. CHAPMAN. 

Charged with Robbing the United States Mail — Jan. r.1851. 

A eonfeesion made by a priaoner against himself on a Iiearing before a eom- 
mittiog BULgistrate, although previonslj cautioned bj the magistrate not to 
criminate himself, held to be inadmissible, because it appeared that fortj- 
two hours before he had made a confession to one of the magistrate's officers 
under the influence of Iklse promises. 

The defendant, J. L. Chapman, was indicted for robbing the 
United States Mail. 

It was proved that after defendant's arrest, promises of favor 
were held out by High Constable Hague, and under these the 
prisoner confessed. He was detained forty-four hours • in the 
watch house, and being brought before the Mayor, his exami- 
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nation \ra8 taken in mriting, under the statute of Philip and 
Mary, and duly signed. The Mayor knew nothing of the pre- 
vious confession to Hague, and gare to the prisoner no more 
than the usual caution, which was not to answer any questions 
unless he pleased, telling him also that he was not bound to 
criminate himself. 

The examination was offered by the District Attorney, J. B. 
Sweitzer, Esq., and objected to by S. W. Black, Esq., counsel 
for the prisoner. 

An argument followed. 

Mr. Black stated the general rule in regard to admitting 
confessions in evidence. Everr species of confession to be ad- 
missable must be voluntary and free. Any promise of favor, 
any threat or undue terror, operating on the mind, is sufficient 
to exclude the testimony. 

Archbold's Grim. Pleading, 117 ; 2 Hale, 235; 2 East's P. 
C, 659; 1 Phillips on Evidence, 104; 2 Starkie,27; 2 Bus- 
sel on Crimes, 645 ; Queen vs. Bosnell, 1 Car. and Marsh, 584. 

The rule, said the counsel, is inflexible and the confession 
must come from a free and willing mind, else the court is bound 
to reject it. 

And if it appears that any improper impression has been 
made upon the prisoner's mind by eitner magistrate or consta- 
ble it must be entirely effaced before a subsequent confession 
can be received. If inducements have been held out, and con- 
fessions obtained within a reasonable time before the official 
examination, the attention of the prisoner must be called to his 
prior confession and then expHcit warning must be given not to 
rely on any expected favor. The loose and general caution 
**not to criminate himself" is far from sufficient. Inducements 
being once held out and confessions procured, the burden of 

1)roof is on the prosecution to show that thev have been entire- 
y removed, and that perfect freedom prevails in the mind. The 
E resumption of law is that that the influence still remains until 
y clear and satisfactory proof it is shown that every vestige is 
removed and the mind again set free. The proof, whether pos- 
itive or circumstantial, must be ample and satisfactory. 

2 East's P. C, 658-9 ; Archbold's Crim. Law, 118-19 ; 2 
Starkie, 27 ; State vs. Boberts, 1st Devereaux [North Caroli- 
na] 259 ; Peter vs. State, 4 Smedes and March [Miss.l 31 ; 
Commonwealth vs. Knapp, 9 Pickering, 507 ; Queen vs. Hew- 
itt, 1 Carr and Marsh, 53G; 1 Phillips and Amos on Evidence, 
430. 

It was contended by J. B. Sweitzer, Esq., U. S. District At- 
torney, that although the confession made in the first instance 
to the officer who made the arrest, had been induced by promi- 
ses of fa'or, and m-.s therefore inadmissible in evidence against 
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him, still the rabsequent statement made before the Mayor, af- 
ter the defendant had been daly cautioned not to criminate him- 
self, was not liable to the same objection, and should therefore 
be admitted — that the influence of the motives proved to have 
been offered, could not be supposed to continue after the subse- 
quent warning of the Mayor, and ^^ that where an inducement 
has been held out by an officer or a prosecutor, but the prison- 
er is subsequently warned by the magistrate that what he mar 
say will be evidence against himself, or that a confession will 
he of no benefit to him, or Ae tt simply cautioned not to say any 
thing against himself^ his confession afterwards made will be 
received as a voluntary confession." 

The following authorities were referred to in support of the 
position assumed : 

1st. Greenleaf on Ev. p. 267 ; Rex vs. Howes, 6th G. and 
P., 404; Rex vs. Richards, 5th C. and P., 818; Nute's case, 
2d Russell on Crimes, 648 ; Joy on the Admissibility of Confes- 
sions, 27, 28, 69 and 75; Rex vs. Bryan, Jebbs' C. C, 157 ; 
Cooper, 5th C. and P., 585 ; Com. vs. Harman 4th 
Barr, 269 ; Com. vs. Dillon, 4th Dallas, 114 ; Peter vs. The 
State, 4th Smedes and Marsh, 81. 

Mr. Black, in reply said, there was no reliable authority 
which justified the opinion that a simple caution by the magis- 
trate ''not to say anything against himself" was sufficient 
when a previous confession had been unduly extracted. 

If we were without decisions, reason and principle would re- 
ject a rule so loose and insecure. If a prisoner has confessed, 
as in this cas^, under a prombe and hope of advantage, the 
caution '' not to say anything against himself" would induce 
him to repeat the confession, because he had already believed 
that this course would help and not hurt him. 

It is venturing very far to say that a rule laid down by Green- 
leaf is not sound, not supported by authority. Nevertheless, I 
am persuaded it is the case here, and the reference which the 
learned gentleman, who represents the government has made, 
is not law. To support his position, Mr. Greenleaf refers to 
the King vs. Howes C. C. & P. 404, and the King vs. " Rich- 
ards, 5. C. 4; P., 818. 

These cases not only do not support but they overturn this 
doctrine. 

In the King vs. IIowcs, the magistrate stated that he told 
the prisoner " he need not say anything before him unless he 
pleased." But it seems Chief Justice Denman was not satis- 
fied with this, for he questioned him farther, and when the mag- 
istrate said he had told him ^^his cor\fc$8ion would do him no 
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ffoad^ but he iffould be committed to prison to take hi» trials** 
then and not till then did he admit the testimony. 

Sorelj this does not look as if a simple cantion not to ss j 
anything against himself was considerea enough. Does it not 
rather look as if the prisoner's attention must be called to his 
prerioos confession and explicit warning be given not to rely 
on any expected or promised favor. 

The case of the King vs. Jane Richards in no wise supports 
the rale contended for, but by strong implication conflicts with 
it. Mr. Justice Bosanquet refused to admit the statement until 
it clearly appeared the inducement to confess had come to an 
end and the previous threat could not possibly have influenced 
her mind before the magistrate. 

The case of the Kins vs. Bryan, Jebbs' Crown Cases, 157, 
quoted by Mr. Greenleaf, it is sufficient to say is not authority 
in this court. But even it only seems to sustain the view taken. 

For no confession was made to any one having authority^ 
until the prisoner's statement was made to Mr. Barry, the mag- 
istrate. Mr. O'Flaherty, the priest, presented the only temp- 
tations which were offered, and he is not such a person as the 
law contemplates, who could hold out inducements sufficient to 
exclude a subsequent confession. 

But, in other cases, English Judmi of acknowledged emi- 
nence and authority have declared the law to be precis 3ly as I 
have stated. 

Mr. Baron Oume^, in the King vs. Green and others, 5 C. 
and P., 812, uses this strong language : ^^ A prisoner ought to 
be told that his confession will not operate at all in his* favor ; 
and that he must not expect any favor because he makes a con- 
fession ; and that if any one^as told him that it will be bettei^ 
for him to confess or worse for him if he does not, he must pay 
no attention to it. And that any thing he savs to criminate 
himself will be used as evidence against nim in his trial." 

And in the Queen vs. Arnold, 8 C. & P., 621, Chief Justice 
Denman states what he conceives to be the proper course of 
proceeding. ^' A prisoner is not to be entrapped into making 
any statement ; but when a prisoner is willing to make a state- 
ment, it is the duty of magbtrates to receive it ; but magistrates 
before they do so ought entirely to get rid of any impression 
that may have before been made on the prisoner's mind, that 
the statement may be used for his own benefit, and the prison- 
er ought also to be told that what he thinks fit to say will be 
taken down, and may be used against him on his trial." 

The case of the Com. vs. Dillon, in 4th Dallas, IIG, proves 
nothing against us, because it seems that all importunities and 
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threats were resisted by the prisoner, and he made no confes- 
sion until he was brought before the Major, and then, accord- 
ing to the language of the court, it was ^^ freely made and open- 
ly received/* 

The counsel has referred to the Commonwealth vs. Harman, 
4 Barr. 270. This ease, I think, helped him less, if possible, 
than 5 and 6 Carrington and Payne. Chief Justice Gibson 
does not say what warning is sufficient to remove first impres- 
sions, but he does say there, as we sa^ here, that the presence 
. of the constable as well ms the ^^ contmuance of the same scene- 
ry which surrounded the prisoner at the first confessedly inadr 
tnissible confession, was calculated to produce on the mind of 
the prisoner the same influence at the latter period that existed 
at the first." 

Within forty-four hours of the first confession, so unduly ob- 
tained, in the same building and under the same roof, and the 
same scenery surrounding him, with Hague, who had tempt- 
el and beguiled him, still at his elbow, who can say the second 
statement of the prisoner was free ? 

The Hon. Judge iRwnr delivered the f<dlowing opinion against 
the admissibility of the confession: 

As the confession in the first instance made by the prisoner 
to the constable who arrested him, was obtained by inducements 
which are excluded by law, and could not be received in evi- 
dence, the question remains whether the same confessions sub- 
sequently made, and taken in writing by the Mayor of the city, 
signed by the prisoner, having previously been cautioned not to 
criminate himself, should be permitted to go to the Jury. 

It appears that the prboner was arrest^ on the 10th of De- 
cember last, between 9 and 10 o'clock in the morning, and 
taken to the Mayor's office in this city. About two hours af- 
terwards, from inducements held out to him by the constable 
who arrested him, he made a full confession of his guilt to that 
officer. He was afterwards removed to another part of the 
building, and there confined for forty-two hours, and from thence 
again taken to the Mayor's office, either by officer Hague, who 
arrested him, or some other constable. Here, the Mayor, not 
having been informed of his previous confession, examined the 
prisoner and received his confession as above mentioned. Du- 
ring this examination, constable Hague passed several times 
into and out of the office. 

Had the Mayor been apprised of the previous confession, it 
would have been his duty to have told the prisoner, previous to 
his examination, in addition to the usual caution, that the pro- 
mises made by the constable were delusive, and unauthorized, 
and to make him clearly understand that any thing he was 
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about to confess, must not be xrith the hope or expectation of 
having the slightest favor shown to him in case of conviction. 
Without such information to the prisoner, may it not be a ra* 
tional conclusion, that the confession which followed was mado 
under the influence of the promises which had preceded and in- 
duced the previous confession ? It is immaterial what length of 
time may have elapsed between the two confessions, if there had 
been no change in the circumstances or situation of the prison- 
er. Had he been at liberty, among friends, with opportunity 
for advice and reflection, a voluntary confession afterwards made 
would probably not be liable to legal objection ; but after some 
hours of close confinement, he was taken to the room in which 
he made his first confession, and under the eye of the police 
officer to whom it was made, he repeats to the Mayor all he had 
confessed to the police officer, without any knowledge by the 
Mayor of that confession, and without any reference to it. Be- 
fore such confession can be received in evidence, the court must 
be convinced that the mind of the prisoner was entirely free 
from the undue influence under which he made his first confes- 
sion. But the circumstances of this case afford no room for 
such conclusion; on the contrary, they leave strong reason to 
infer that the last examination was but intended to put in due 
form of law the first confession, and that the promise of favor 
continued as first made* This conclusion may be repelled by 
evidence en the part of the prosecution ; but in the absence of 
such evidence, the legal presumption is that the influence which* 
induced the confession to Hague, continued when it was made 
to the Mayor. The paper offered in evidence purporting to be 
the confession of the prisoner before the Mayor, must therefore 
be rejected. 

No other evidence appearing against him, the jury acquitted 
the prisoner. ^ 



Supreme Court of Pennsylvania. 

December Se$9ions, 1851. 

m THE MATTER OF ESTATE OF THOMAS KITTERA, DEC'D. 

1. The Orphtn's Court is a Court of Record and its juriediotjon eitends to tbe 
difltrilmtion of the sorpliisftge of estates of decedents, in the hands of their 
personal representatives, after settlement of their amounts, among creditors 
as well as other persons entitled to the i 
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2. Each claimant on the tond has a right to contest the claims of all others, on 
Che groond of payment, or that they are barred by the statute of limitation, 
or (where the Puid is raised tram real estate,) that their Uens haye expired, 
and the personal rep r esen tatiTe has no control over the claimants in this re- 
spect 

Where the l^md is raised flrom the sale of real estate the money is to be dis- 
tributed as real estate, and debts not of record, nor continued by proceeding 
according to the act of assembly within fiye years from death of decedent, 
are not liens, and are not entitled to any part of the fund. 
A claimant on the ftind is not required ^o relinquish any collateral securities 
he may hare as a preliminary to a demand of payment out of the fund. 
6. A creditor haying collaterals is not obliged to surrender them until his whole 
debt be paid. 

Lewis, J.— Bj the act of 29th March, 1882, the Orphans* 
Court is made a court of record, with all the inci.lents of a court 
of record at common law, and its jurisdiction is declared to ex- 
tend, inter alioSj to the removal and discharge of executors and 
administrators, the settlement of their accounts and their distri- 
bution of the assets or surplusage of the estates of decedents, 
after such settlement, among " creditors or othen interested. 
By the 19th section of the same act auditors are required to be 
appointed to *^ adjust the rates and proportions among the re- 
spective creditors where there shall not be sufficient assets to 
pay all the debts." By the act of April 13, 1840, it was made 
the duty of the Orphans* Court to appoint auditors for the pur- 
poses of distribution **on the application of any creditor j* as 
they were before ** authorized to do on the application of the 
executor or administrator." And on the application of any 
legatee^ heir^ or other person interested in the distribution of the 
estate of any decedent, the court is directed '^ to appoint one or 
more auditors to make distribution of such estate in the hands 
of executors or administrators to and among the persons enti- 
tled to the same." 

It is clear from these statutory provisions that the Orphans : 
Court is clothed with authority to aistribute estates of decedents 
in the hands of executors or administrators, " among the persons 
entitled to the same,** and that by these general terms, as well 
as by expressed words, the legislation embraces ^^ creditors,'* as 
well as "heirs," "next of kin," and "legatees." The right 
of each to be heard in support of his claim, and in opposition to 
every claimant who interferes with it, is necessarily involved in 
the right to demand payment out of the fund, hach creditor, 
or claimant, has a right to appear and to be heard so far as it 
may be necessary for the protection of his own interest ; and 
ana of this proceeding the administrator has not the control ; 
nor is he responsible for errors in the distribution so decreed. 
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At a time when the statute of limitations was viewed with dis- 
faror, it was held that an executor or administrator was not 
bound to plead it. This rule was not only applicable to actions 
in which the personal representative of the decedent was en-* 
trusted with the management of the defence, and in which tb« 
pleading was necessarily regulated by his own discretion. It 
has no place in a proceeding before the Orphans' Court where 
the parties beneficially interested in the fund are recognized as 
having a standing in court, and must, as a consequence of that 
condition, be permitted to protect their respective interests in 
their own way. It follows that where the fund is not sufficient 
to pay all, each creditor has a riffht to oppose any other claim- 
ant by showing payment of the debt ; that it is barred by the 
statute of limitations ; that the lien has expired, (if the claim 
be upon a fund arising from tlie sale of real estate,) or that any 
other defence exists against it ; and these rights do not depend 
upon the will of the personal representative of the deceased.—- 
The power to decide all questions necessary to a proper distri- 
bution of the fund follows the power of distribution and rests in 
the Orphans* Court as a necessary incident to the jurisdiction. 
That couit is as competent as the Common Pleas to determine 
all questions of law, as the Judges of both courts are the same ; 
and the Orphans' Court has ample authority '^ to send an is- 
sue to the Common Pleas for the trial of facts by a iury," sec. 
45, act 29th March, 1832. In exercising this jurisdiction, the 
Orphans* Court adopts generally the principles and practice 
which regulate the court of Chancery in its jurisdiction over 
the same subject. 2 Hare R.-310. 1 Story's £q. sec. 547. 1 
Cr. k Phill. 48. 

The fund for distribution in this case arbes from the judicial 
sale of real estate, and is to be distributed among creditors hav« 
ing liens upon it at the time%f the sale. The debts of record 
having been discharged, we have before us only that class of 
creditors whose liens originated with the death of Thomas Kit- 
tera. By act of Assembly these liens are limited to five years 
from the death of the person indebted, unless the lien be con* 
tinned by suit or other proceeding prescribed by the statute. 
The lien of the debt claimed bv the executor of Anthony Hearn, 
deceased, has been preserved by a suit in tUe manner, and with- 
in the time required by the act. The same may be said of the 
debt claimed by Alfred Laussaut's executors. The last men- 
tioned suit was brought against the executor of Thomas Kitte- 
ra, deceased, without making the heirs or devisees parties 
thereto. 

But it seems to have been fully settled that the lien of a debt 
tnay be continued against the estate of a decedent '^by the com- 
mencement and due prosecution of a suit either against the 
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heirs or executors or the administrstors, as the case may be, 
within the period of fi^e years after the dece ise of a debtor." 
Murphy's Appeal, 8 W. fc S. 170. 

These are the onlr creditors whose liens hare been continued* 
All the others permitted their liens to expire by neglecting to 
comply with the pronsions required by law ; and there is noth- 
ing in the nature of their claims to take their cases out of the 
statute which limits their liens respectifely to the period of five 
years. 

But it is objected to the claim of Oeorge Strobel, executor of 
Anthony Hearn, deceased, that he holds as collateral security, 
certain shares in the Woodland Cemetery, alleged to be of great- 
er ralue than his debt against the decedent, aiid that he refuses 
to surrender them. It was said by the auditor that he ^^ holds 
them contrary to equity," and by the court below that *^ ho 
could not demand payment out of the present fund without re- 
assignine all the propertr which he held as collateral security 
for his claim." The auditor states this creditor's claim to be 
921,858 62. The Judge who made the decree below states it 
at 918,678. But the whole fund in court for distribution is 
only 98,067 80. So that a re-assignment of his collaterals, as 
a preliminary to making claim upon this fund, would be a re- 
lease of his securities upon payment of less than one-half of his 
debt. There is no equity m any such demand upon him. A 
re-assignment of securities, rightfully placed in his hands, can 
only be demanded upon payment, or a tender of payment of 
the whole debt and interest which they were deposited and as- 
signed to secure. It is not pretended that any such tender has 
teen made. 

This claim is a fair debt sgainst the estate of Thomas Kitte- 
ra, deceased, and the collaterals are assets of that estate, as- 
signed to secure the payment of it, without any evidence of 
ineolyency at the time of the assignment. It was not an appli- 
cation of the assets of the testator to pay or secure the individ- 
ual debt of the executor, but security provided out of the assets 
bound for the payment of the debt. The receipt of 19th May, 
1848, given for the certificates, is in accordance with the provi- 
sions contained in the assignment of these securities to the cred- 
itor, and is not a conversion of them to his own use. No fact is 
reported by the auditor tending to show that this creditor's orig- 
inal right to these collaterals was invalid, or that he has since 
sold them or converted them to his own use. His refusal to 
surrender them, on receiving less than one-half of his just claim 
is certainly no evidence of a conversion. Nor can his refusal 
to produce them in a proceding where his claim is founded al- 
together upon the original debt, and not upon the collaterals, 
be construed to have uiis effect, unless the aemand be accompa- 



Digitized by 



C^oogle 



AMERICAN LAW JOURNAL. 449 

[Fitch, et aL, v. LiTingston, &o.] 

nied with an offer to do equity on the part of the dehtor. But 
if it bo alleged that the creditor has realised his debt by the 
sale of the collaterals since the decree in the court below, this 
Court, on a proper application for the purpose, will appoint au* 
ditors to take testimony and report the facts in order that 
^^ right and justice" may be done. And although the inauiry 
here, upon an appeal, is properly confined to a review of the 
decision of the court below upon the facts there presented, and 
upon the exceptions brought to the notice of that court, there 
is, nevertheless, a discretionary power conferred by the 4th sec* 
tion of the act of 14 th April, 1885, to refer the case to auditors 
de novOj when, in the opinion of this court, the justice of the 
case requires such a reference. This discretion is not an arbi* 
trary discretion, but should be regulated by the rules which gov- 
ern courts of common law in granting new trials upon newly 
discovered evidence. 

It is ordered that the decree of the court below be reversed, 
and that the fund in the hands of Harry Conrad, adminbtrator 
de bonis non, &;c., of Thomas Kittera, deoeased, be paid pro 
rata upon the respective claims of George Strobel, executor of 
Anthony Heam, deceased, and Charles IngersoU and Joseph 
A. Cby, executors of Alfred Lauasat, deceaMd. 



New York Superior Court. 

[Before Oaklbt, Ch. J. aadSAHoroiD and Pauii, J. J.^Aprfl 12tii, 1853.] 
EZRA FirCH, aad others, r. WGENE A. UYINOSTON, and another. 

1. A propeller with sobmerged paddles or screws, is a steamboat within the 
meaning of the New York act of 182G and 1831. 

2. A State may pass such polise laws affecting conmerce, to operate within its 
own limits not in direct conflict with the profisions of the Cor atitution of the 
United States or acts of Congress, as are necessary for the preserration of 
the life, health, personal rights and the property of its citiiens. 

8. The proTision in the New York statute that a steamboat naTigating waters 
within that State shaU OArry and show two lights when navigating in the 
night, is only a qnalification^of and is not in collision with the proTision of 
the act of Congress of 1888. 

4. By the term tiamag*' in the New York act, is intended damages snstained by 
the steamboat, and not the extent of injury sustained by the owners of th# 
boat. 

Mr. U. Sanfordy for plaintiffs. 

Messrs. E. 0. Benedict and F. B. Cutting, for defendants. 
Vol. XI. — NO. x. 
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By the Court. Sai7DF0RD, J. — The Court charged the jury 
that every steam-Tessel, nayigating the HndsoD river, is boand, 
at nighty to carry two liffhts, in the usual manner ; that the 
omission to show two lights was a decided act of negligence ; 
and if the propeller were guilty of it, and the collision were 
justly attributable to that cause, the defendants were liable. 
This presents the principal question in the case. The jury un- 
doubtedly found that the collision was occasioned by the pro- 
peller's omission to carry more than one light, and we see no 
reason to find fault with their conclusion upon the evidence. 

The provision of the State law on the subject is found in a 
title of the Revised Statutes, entitled, *^ Of the Navigation of 
Rivers and Lakes, and the Obstruction of certain Waters." — 
The eighth section is as follows : *' Whenever any steamboat 
shall be navigating in the night time, the master of such boat 
shall cause her to carry and show two good and sufficient lights, 
one of which shall be exposed near her bows, and the other near 
her stem, and the last shall be, at least, twenty feet above her 
deck." This enactment was originally made in 1826, (1 R. 8. 
684 ; Laws of 1826, p. 253, §§ 8, 4.) The necessity for such 
a regulation, in the crowed channel of the Hudson, was abund- 
antly shown by the evidence on the trial. 

The defendants contend, first, that the hybrid class of steam 
vessels, designated as propellers, are not steamboats, within the 
meaning of this statute ; that the act was designed for steam- 
boats as then known, constructed with side paddles, and moved 
solely by steam, and does not apply to vessels propelled by sails 
as well as steam, using stern merged paddles or screws ; and 
that such steam vessels were not known when the revised stat- 
utes were adopted. We do not think this argument has any 
weight. A vessel propelled by steam is a itcamboat within the 
meaning of the act, whether the power be applied in one part 
of the vessel or another, and whether the vessel uses the auxil- 
iary power of sails, or relies solely upon steam. The propellers 
attain a high rate of speed, and arc as dangerous, at night, to 
other crafts navigating the river, in proportion to their relative 
speed, as the large passenger steamboats running from sixteen 
to twenty miles an hour. They are clearly within the letter as 
well as the spirit of the law. 

The great point of the defence is, that the propeller wrs not 
bound to carry more than one light, because she was a vessel 
owned in another State, navigating a river subject to the juris- 
diction of Congress, under a national enrolment and license. — 
• -The act of Congress of July 7, 1838, (Ch. 191, of acts of C, 
1888, p. 171, § 10,) makes it the duty of the master and owner 
of every steamboat running between sunset and sunrise, to car- 
ry one or more signal lights, that may be seen by boats naviga- 
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tio^ the same waters, under the penalty of two hundred dollars- 
It ifl contended that under thb act the propeller was not bound 
to carry more than one light, and if she complied in that re- 
spect with the act of Congress, she was fully and pioperly 
equipped ; whereas the court instructed the jury that the act 
of Congress did not affect the State law on the subject. 

The defendants argue that no one State has a right to pre- 
scribe the fitments necessary for a coasting vessel from another 
State coming into its waters, nor pass laws regulating or pre- 
. scribing commerce and navigation between its own territories 
and those of other States ; that its power over these subjects is 
restricted to its own inland commerce ; that the State law re- 
quiring two lights upon steamboats navigating our waters, is 
clearly an act regulating navigation, and therefore void as to 
coasting steamboats licensed and navigating under the laws of 
Congress ; and Ogden vs. Gibbons, 9 Wheat, 189, and the Pas- 
senger Cases, 7 Howard's U. S. R., 288, 811, 428 and 485, 
were relied upon as decisive authorities in favor of the defend- 
ants. 

This point presents th^ long vexed question as to the extent 
to which the respective States may go, in enacting laws which 
directly or incidentally regulate commerce. The constitution 
of the United States has ^vento Congress the power '^ to regu- 
late commerce with foreign nations, and amonff the several 
States, and with the Indian tribes." It is agreed that naviga- 
tion, from one State to another, is commerce, within the mean* 
ing of the constitution. It is still an open question whether 
this power is so far exclusive as to make void all State legisla- 
tion which regulates commerce or navigation, in matters not 
legislated upon b^ ongress, though the weight of authority is 
that such legislation is valid^assenger Cases, 7 Howard, 899, 
480, 471, 488, 498, 545, 554 ; License Cases, 5 Howard, 504, 
581, 588. A solution of that question, in favor of the State 
authority, would not relieve this case, because, since the revised 
statutes, Congress has legislated upon it by the act of 1888. 
Judge Woodbury, in his able and elaborate opinion in the Pas- 
senger Cases, p. 557, claims a concurrent power in respect of 
commerce on the rivers between different States. We do not 
feel at liberty however to repose our judgment solely on that 
general ground. 

There are some regulations which have been conceded, or 
clearly established, in favor of State legislation. Sa;h are the 
laws imposing health, quarrantine, and harbor regulations and 
restrictions, those regulating inspections, sales by auction, and 
the preservation of vessels and property wrecked, and the laws 
respecting pilots and pilotage ; acts of Congress recognize and 
enforce some of these laws; and the State pilot laws are often 



Digitized by 



Google 



462 AMERICAN LAW JOURNAL. 

[Fitohf et aL, r. lifingston, &o.] 

referred to as standing by force of the act of Congress of 1789 ; 
bat it is difficult to understand how that act can support the 
multitude of pilot laws enacted bj the different States since its 
passage. Except the act of Congress of 1887, so far as it bears 
on the subject, almost the entire mass of pilot laws in this Uni- 
on rest upon the unsupported raliditj of the State laws. (See 
5 Howard, 580.) 

All of these classes of State laws, to which we have referred, 
affect commerce more or less directly. Many of them directly 
jegulate navigation, both foreign and between the States ; they 
have been sanctioned, or silenUy acquiesced in, on the ground 
that they are police regulations, ordained under the power which 
every State of necessity retained for its self-preservation, intho 
distribution of legblative power between the States and the gen- 
eral government. The definition o{ police powers is not clearly 
ascertiained in those cases where they have been considered by 
the Supreme Court of the United States. A broad legal den- 
nition of the term embraces all legislation for the internal reg- 
ulation and domestic order of the State. 4 Bl. Com., 162. in 
5 Howard, 588, Chief Justice Taney says, the police powers of 
a State are nothing more or less than the powers of government 
inherent in every sovereicnty to the extent of its dominion. — 
Another learned Judse observed, that the police of the ocean 
belongs to the general government, but not that of the harbors 
and the knd. 5 Howard, 471; 7 Ibid., 528. The subject wss 
much discussed by the judges of the Supreme Court in the Pas- 
senger cares, as well as in many prior Cases in that court; but 
the line of distinction between laws affecting commerce, which 
are within the police powers of the respective States, and those 
which, assuming to operate within the States, trench upon the 
authority of Congreis under the constitution, is still vaguely 
marked. 

If any principle may be deduced (rom the decisions and the 
opinions of the jueges of that tribunal, it is this — that each State 
may pass such laws, affecting commerce, to operate within its 
own limits, not in direct conflict with the provisions of the con- 
stitution of the United States or acts of Congress, as are neces- 
sary for the preservation of the life, the health, the personal 
rights, and the property of its citizens, and of those enjoying 
its protection. To that extent, it appears to us, the municipal 
laws of the respective States must be valid, whether they be 
ealled police laws or by any other name. 

The State laws regulating vessels in ports and harbors, pilot- 
age, and the (quarantine of vessels, cargoes, and passenprers, are 
very striking illustrations of this principle ; and of the same 
character, and clearly falling within the principle, is the act of 
the legislature of this State, regulating the navigation of our 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 453 

[Fitch, etal., v. lifingston, &c.] 

rivers and lakes. It was indispensable to provide, bj stringent 
enactments, for the safety of lives and property, when so power- 
ful an element as steam came to be in common nse in our nar- 
row rivers and crowded inland waters — ^hence the passage of the 
act of 1826, continued in force and extended by the revised 
statutes. The statute prescribes, among other things, that 
steamboats navieatinp our waters, shall, on meeting, pass each 
other to the star Doard side ; that on passing each other when 
going in the same direction, they shall leave a space of twenty 
yards between them ; that they shall carry and show two lights 
when navigating in the night ; that the en^nes shall be stopped 
while passengers are landing or being received on board and the 
like ; and in respect of Lake Champlain and the Hudson river, 
all vessels at anchor, in the night, shall show a light in their' 
rigging, twenty feet above the aeck. 

All these are regulations manifestly proper, and indeed ne- 
cessary for the preservation of life and property; and if they 
do not come within any decision, as a police power of the State, 
they clearly fall within the principle which we have endeavored 
to extract from the nature of the subject, and the authorities 
bearing upon it. 

It may be argued, however, that the particular provision in 
question cannot stand, because it adds to the requirement of the 
act of Congress, and is thus directly in conflict with it ; the lat- 
ter saying that a steam vessel may navigate with one light, 
while the State law says that it shall not navigate with less than 
two. 

We answer, that the addition of a further qualification, is not 
in direct collision with a law prescribing the first Qualification. 
The act of Congress does not provide that it shall be sufficient 
for a steamboat navigatine at night to be equipped with one 
light only, or that if so equipffed, he shall be at liberty to navi- 
gate in all waters, whether inland or on the coast. Licensed 
steamboats derive their right to navigate from State to State, 
not under this act of 1838, but under the various navigation 
acts passed by Congress. A compliance with the provisions of 
the acts of Congress, does not exonerate licensed vessels from 
observing the local laws and usages which require further equip- 
ments in particular waters for the protection of all vessels navi- 
gating those waters. The act of Congress of 18 . 8 requires cer- 
tain safeguards to be observed by steamboats ; one of which is, 
that they shall show at ni^i^ht at least one light. A State, find- 
ing those safeguards insufficient, within its waters, adds others 
which are necessary to preserve life and property. There is no 
direct conflict. The act of Congress has full scope in waters 
not within a State, and alone governs in inland waters as well as 
those, except where the police regulations of a State, operating 



Digitized by 



Google 



454 AMERICAN LAV7 JOURNAL. 

[Fitohf et iL, r. liringtion, &o.,] 

within the State, require additional precautions. There a steam- 
boat carrying onlj one light, escapes the penalty of the act of 
Congress, hut maj be subject to pay for an injury occasioned 
by her omission to comply with the municipal regulations of the 
SUte. 

To the extent of the implied conflict between the two laws, 
arising from the addition of further equipments by the State 
law, it is clear to us the municipal law of the State must gov- 
ern. In respect of matters touching commerce, which are plain- 
ly within the concurrent authority of the States, as being police 
. regulations, it seems to us that the paramount duty of every 
government to proride for the security of life, to say nothing of 
property, must determine the point in favor of the State laws, 
when they add to the Congressional requirements. If this were 
otherwise, a system of unwise, or what is not supposable, per- 
verse, lefgislation by the national government, might soon depop- 
ulate our prosperous city with imported pestilence, strew our 
coast with the wrecks of unskilfully piloted vessels, and fill our 
noble Hudson with the hulks of steamboats and river craft de- 
stroyed by collisions. 

The same principle that would, on this ground, overturn the 
statute of the State involved in this cause, would destroy all 
laws regulating pilotage and quarantine, which go beyond what 
Congress deems proper at any time to enact on those subjects. 
It was argued oy the defendants' counsel that the effect of a 
statute of the State was different from that of a usage of navi- 
gation. But wherein is the difference ? A usage of navigation, 
peculiar to the Hudson River, for example, has prevailed twelve 
years, when an act of Congress, relative to the coasting trade, 
prescribes a rule on the same subject, widely different, though 
not directly in conflict with the usage. The latter, so far as it 
has any force, has it as a portion of the unwritten municipal law 
of the State ; and if the legislation of Congress, adopted after 
a State statute, make void the latter so far as it adds to or dif- 
fers from the congressional rule, how can the unwritten law es- 
cape the same consequence ? It seems to us that both alike must 
give way, unless they can stand as a part of the internal police 
of the State, the control of which always remained in the State 
governments. 

In matters upon which Congress has not legblated, the courts 
of the United States in this district and circuit, adopt the State 
law, recognizing the statutes of the State and the established 
usages of navigation as valid. Since the argument of this cause, 
we have observed two decisions of the very learned and experi- 
enced Dbtrict Judge, to this effect. Judge Sett's Decisions in 
Admiralty, March 11, 1851 In one of them, Vandewater vs. 
Westervelt, a case of collision in the East River, the State act 
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of April, 12, 1848, was applied, and the judge remarked that 
the district court enforced the observance of the State law in 
navigating Stato waters. The other case. Van Pelt vs. Steam- 
boat Niagara, was also one of a collision in the East river, be- 
fore the act of 1848. The court made the same observation in 
respect to a provision of the revised statutes of this State, here- 
tofore cited, which requires vessels meeting on opposite courses 
to pass each other on the starboard side ; and on that provision 
as well as the maritime law, the libellant recovered damages. 

When the libel of the propeller against the Santa Glaus, for 
the collision in question in this suit, was before the courts of 
the United States, the enactment of the statute ef 1826, and 
the revised statutes, relative to two lights on steamboats navi- 
gating at night, was not discussed or mentioned, as we are au-* 
thoritativelj informed. Judge Betts, in his opinion, alluded to 
the strong evidence given to show that unless there was a head 
light as well as a stem light, upon the propeller, there would 
be no means for vessels meeting her to know what direction she 
was taking ; and he was inclined to hold that the .omission of a 
forward light was negligence on the part of the propeller ; but 
the state of the pleadings prevented the claimants from taking 
that ground. 

When the case of the Santa Clans came up on appeal in the 
U. S. Circuit Court, the answer of the claimants had been 
amended, and further evidence was given. Judge Nelson said 
he regarded the proof clear, as it was in the District Court, that 
the two lights were important to enable a vessel to discern the 
course of another approaching ; and because the fact that the 
propeller had not a bow and stem light was calculated to mis- 
lead the Santa Clans as to her course, and thus, in parf, occa- 
sioned the collision, he held that the Santa Claus was not re-* 
sponsible in damages. ^ 

We have referred to these judgments of the District and Cir- 
cuit courts, as showing the uniform application of the local law, 
both statutory and by usage, in matters directly affecting navi- 
gation. In the case of the Santa Claus, the omission to show 
two lights, though reposed on proof of its necessity instead of 
the st itute of the State, was in the Circuit Court held decisive 
against the propeller, notwithstanding the act of Congress of 
1888 was referred to in both courts, and was therefore consid- 
ered by the respective judges. We are confident that the po- 
sition of the Santa Claus in those courts, would not have been 
weakened by a reference to the positive statute of the State to 
the same effect, as the practice proved to have been necessary 
for the safety of vessels navigating our rivers in the night ; and 
that the judges would have enforced the State law, if it had 
been brought to their notice. The practice of those courts io 
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reference to the State laws, seems to warrant ns in this concln- 
sion, and to sanction the raliditj of such laws^ to the extent 
which we hare claimed for the statute bearing upon this case. 

The question is one of governmental power, made difficult of 
solution bj the nature of our State and confederated system. 
It should be cautiouslT and maturely considered, whenerer it 
arises, both to give full effect to what is exclusive in Congress 
and not to infringe upon legislation for matters within the re- 
spective States by them deemed essential for the welfare and 
protection of their citisens. When thus regarded, with a de- 
termination on all hands to avoid collision between the authori- 
ty of the State and that of the general government, wherever it 
impossible without a sacrifice of duty, cases of conflict will, we 
trust, be of rare occurrence. And we do not doubt that in 
this spirit, the State law involved in this case will be upheld in 
the Federal Courts, as well as in our own. 

There was no error in the ruling of the judge on this subject 
at the trial. 

A multitude of propositions were submitted to the judge at 
the trial, with a request that he would charge the ^ury conform- 
ablv to them, and an exception was taken upon his omis^on so 
to instruct the jury. Some eighteen of these propositions were 
brought to our notice by the points made upon the argument 
Those which relate to the act of Congress and the amount of 
damages, we notice at large. As to all the others, it suffices to 
say that those not left to the jury substantially as the defend- 
ants requested, were covered by the submission of the question 
of negligence on the part of the plaintiffs, in the sixth and sev- 
enth paragraphs of the charge. 

The question of damages remains to be considered. The item 
of twenty-five dollars for the barber's loss, was no part of the 
injury, either to the vessel or the owners, and was wholly inad- 
missible. The sum of nine hundred dollars, allowed for the de- 
tention of the Santa Claus, while she was undergoing repairs, 
is the principal disputed claim for damrger. 

The statute which authorizes the pr< ceeding adopted in this 
case, [laws of 1881, ch. 318, page 421,] provides that whenever 
a ve%ul^ in a collision occasionea through the negligence or wil- 
ful misconduct of those navigating another vessd, shall thereby 
have sustained damage to the extent of fifty dollars, or upwards, 
the owner of the damaged vessel shall have a lien on the vessel 
which caused such damage, her tackle, apparel and furniture, 
to the extent of such damage. The bond which was given to 
discharge the warrant of attachment against the propeller, 
(Ibid. 2 R. S., 495, § 13,) was upon the condition that the ob- 
ligors should pay the amount of such claim or demand as the 
plaintiffs shoidd establish to have been subsisting liens upon the 
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propeller, at the time of exhibiting the same to the officer irho 
issued the warrant. The recoTerj most therefore be confined 
to the lien which the plaintiffs had upon the propeller, and that 
lien, by the literal terms of the statute giving the remedy, is 
the extent of the damage sustained bj the plaintiffs, the owners 
of the boat. 

In the case of Finch vs. Brown, 18 Wend., 601, this point 
came before the late Supreme Court, soon after the passage of 
the act of 1881. The Court held that in a suit on a bond, given 
precisely as this bond was given, the measure of damages was 
the actual damage to the vessel injured — that is, the amount 
necessary to repair and put her in as good condition as when 
the accident happened ; and that the plaintiff could not recover 
for the loss of earnings, or his other like damages, consequent 
upon the collision. The court said that the owner must look 
for these in an action on the case, as he might have done before 
the statute. A new trial was granted in tnat case, solely be- 
cause the court was satisfied, from the amount of the verdict, 
that the jury gave damages for the loss of camings, orotkr 
injury to the owner, in addition to the actual damage to the 
vessel. It is therefore a direct authority upon the <|uestion 
before us, and b decisive against the claim for the plaintiffs' loss 
by the detention of their steamboat. 

The other charges allowed by the jury, of which the defend- 
ants complain, were properly allowed as damages to the steam- 
boat. Thus, the charges for towing her from the place of the 
accident to New York, and thence to the dry dock, were a ne- 
cessary expense towards repairing the injuries she had sustain- 
ed. DO of the wharfage while the repairs were made.. As to 
the charge marked ^' steward's bill," in the statement on which 
the jury noted their allowances, it appears in the evidence as 

^* furniture of room," %nd testified to by the captain as 

being among the repairs made to the Santa Claus. 

The allowance of interest was als^ objected to. As to this, 
the jury are always at liberty to allow interest in cases of this 
kind. In actions of assumpsit, for not delivering ^oods on a 
bill, of lading, or charter-party, interest is allowable, if there 
were any wrongful or improper conduct ; and it is allowed on 
an unliquidated debt, payable at a fixed time, as upon rent pay- 
able in services and grain. Van Rensselaer vs. Jewett, 2 
Gomst., 185. The amount of the plaintiff's lien upon the pro- 
peller, though not liquidated, was due and payable when the 
bond was executed ; and we have no doubt they are entitled to 
recover interest upon it, from that date. 

The verdict must be reduced according to the views above 
stated, pursuant to the reservation in the case, and the motion 
for a new trial is thereupon denied. 
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Judgment for the plaintiffs, for $2,086 55, and interest from 
the date of the bond, Jane 9th, 1846. 

Pains, J., dissented from so much of the opinion of the court 
as related to the validity of the statute of the State of New 
York, requiring steamboats navigating at night to sliow two 
lights, in Its application to vessels enrolled and licensed under 
the act of Congress. 



United States District Court. 

UNITED STATES •. HANWAY. 

Charge of the Court hy Jaige O-rier — PhiTa^y Dee. T. 1851. 

Gbntlemfn of the Jurt : — V^e must commend the patient 
attention which you hare thus far given to this most important and 
interesting case. It has taken up much of your time and caused 
Tou some personal inconvenience, but not more perhaps than the 
importance of the issue, both as respects the interests of the 

Eublic and your duty to the prisoner whom you have in charge, 
as necessarily required. 
It has been the anxious desire of the Court, notwithstanding 
the pressure of other duties, to give ample time and opportunity 
f T the careful and full investigation of the facts and law, bear 
iiig on the case — not only because it is the first of a numerous 
list of cases of the same description which involve the issue of 
life and death to the parties immediately concerned, but be- 
cause we know that the public eye is fixed upon us, and de- 
mands at our hands the unprejudiced and impartial performance 
of the solemn duties which we have been called to execute. 

The prisoner at the bar has a right to require of you that you 
should not permit the atrocity of the transaction, or your hor- 
ror of the offence with which he is charged, or your proper de- 
sire to vindicate the insulted laws of the country, to cause you 
to forget your duties to him, and convict him without full and 
satisfactory proof of his guilt. 

The government also, while it cannot desire the sacrifice of 
on innocent individual for the purpose of public example, has a 
right to demand of you a firm, a fearless, and unflinching per- 
formance of your duty, and that the verdict you shall render 
shall be a true verdict according to the evidence which you have 
heard, and the law as explained to you by the court. 

Before proceeding to notice more particularly the questions 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 459 

[U. states 9. Htnwty.] 

of law or fact arising in this case, or the defendant's complicity 
in the transaction, suffer me to advert to some matters, ^vhich 
thotigh only historically known to us, yet having passed before 
our eyes as citizens of the Commonwealth, may have a tendency 
to create in our minds some bias on this subject, but which shofild 
not be permitted to affect your verdict, whatever your private 
sentiments and feelings may happen to be. 

Without intimating any opinion as to the ffuilt or innocence 
of the prisoner at the bar, it must be admitted that the testimc"* 
ny in tnis case has clearly established, that a most horrible out- 
rage upon the laws of the country has been committed. 

A citizen of a neigboring State, while in the exercise of his 
undoubted rights, guaranteed to him by the constitution and 
laws of the United States, has been foully murdered hj an 
armed mob of negroes. Others have been shot down, beaten, 
wounded, and have with difficulty, escaped with their lives. An 
officer of the law, in the execution of his duty, has been openly 
repelled by force and arms. 

All this has been done in open day — in the face of a portion 
of the citizens of this Commonwealth, whose boundcn duty it 
was as good citizens to support the execution of the laws — with** 
out any opposition on their part — without any attempt at inter- 
ference to preserve the peace ; and who, if they did not direct- 
ly encourage or participate in the outrage, looked carelessly 
and coldly on. These, I say, are facts established in this case 
beyond contradiction. 

That it is the duty, either of the State of Pennsylvania or of 
the United States, or of br.t^„ to bring to condign punishment 
those who have committed this flagrant outrage on the peace 
and dignity of both, cannot be doubted. 

It is now more than sixty years since the adoption of the con- 
stitution of the United f^tat^ft. Under its benign influence we 
have become a great and powerful nation; happy and prosper- 
ous at home, feared and respected abroad. And why has this 
confederacy obtained such an immeasurable auperiority over the 
other republics on this continent ? It is because, here^ we have 
a moral, virtuous and a religious people, and a firm, fearless and 
impartial administration of the laws — because, Aere, the minor- 
ity uphold the constitution and laws imposed by the majority — 
because we have not here pronunciamentos, rebellions and civil 
wars, caused by the lust of power, by ignorance, faction or fa- 
naticism, which in other countries have marred every attempt 
at free government. 

That the people of the great State of Pennsylvania have a 
loyalty, fidelity, and love to this Union and the constitution and 
laws which have so exalted us as a nation, cannot be doubted ; 
and yet I grieve to admit, that the only trials and convictions 
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on record for armed and treasonable resistance to the laws of 
the United States since the adoption of the constitution haye 
their venue laid in Pennsylvania. 

But these were more tnan fifty years ago, and before we had 
become accustomed to the working of a new and untried exper- 
iment in self-government, or anticipated its glorious results. It 
is not our purpose to excuse or vindicate these early outbreaks 
of popular insubordination, which were soon suppressed by mil- 
itary force and the impartial execution of the laws by courts and 
juries. 

But, without at present expressing any opinion whether the 
present outrage is to be classed under the legal category of riot, 
murder or treason, we think it due to the reputation of the peo- 
ple of this commonwealth, to say, that (with the exception of a 
few individuals of perverted intellect, some small districts or 
neighborhoods whose moral atmosphere has been tainted and 
poisoned, by male and female vagrant lecturers and conven- 
tions,) no party politics, no sect of religion, or any respectable 
numbcri or characters cin be found within our borders who have 
viewed with approbation or looked with any other than feelings 
of abhorrence upon this disgraceful tragedy. 

It is not in this Hall of Independence, that meetings of in* 
furiated fanatics and unprincipled demagogues have been held 
to counsel a bloody resistance to the laws of the land. It is not 
in thii city that conventions are held denouncing the constitu- 
tution, the laws and the bible. It is not here that the pulpit 
ba^ been desecrated by seditious exhortations, teaching that 
theft is meritorious, murder excusable, and treason a virtue. 

The guilt of this foul murder rests not alone on the deluded 
individuals who were its immediate perpetrators, but the blood 
taints with even deeper dye the skirts of those who promulga- 
ted doctrines subversive of all morality and all government. 

This murderous tragedy is but the necess iry development 
of principles and the natural fruit from seed sown by others 
whom the arm of the law cannot reach. 

In making these remarks, we prefer to speak the truth in 
plain language, without seeking for bland euphuisms or flatter- 
ing terms of respect for the promulgators of principles which we 
verily believe are not only dangerous to the peace, prosperity 
and nappiness of the citizens of these United States, and lead- 
ing to the dissolution of the Union, but subversive of all human 
government. . 

I have adverted to these matters which must have forced 
themselves on your minds and attention before the commence- 
ment of this trial, in order to warn you against suffering them 
to bias your minds in this case. This defendant must stand or 
fall by the evidence in the cause, and not be made the scape- 
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goat or sacrifice for the offences of others, unless he be proved 
to hare participated in them. But if that shall have been made 
to appear by the evidence^ it will be no excuse or defence for 
him, that others are equally guilty vrith himself. It is due to 
him, however, to say that there is no evidence before us that 
the prisoner attended any of these conventions got up to fulmi- 
nate curses against the constitution and laws of the country, to 
libel its best citizens, and to exhort to a seditious and bloody 
resistance to the execution of its laws. 

You will have observed that the bill of indictment charges 
the defendant with treason in resisting the execution of a cer- 
tain law of Congress concerning fugitives from labor, which has 
been the object of much controversy and agitation, and on which 
it may be proper to make a few remarks before proceeding to 
the moie immediae me)i:s of the case. 

The learned counsel for the prisoner, having a due regard for 
the high character which they sustain in their profession, have 
not made the objection to this law which has been so clamor- 
ously urged hj many presses and agitators, that it is unconsti- 
tutional. It IS true, some ecclesiastical assemblies in the north 
treating it, we presume, as a question of theology or orthodoxy, 
have ventured to anticipate the decision of the legal tribunals 
on this subject. But as h^hly as we respect their opinions on 
all questions properly within their cognisance, we cannot receive 
their decisions as binding precedents on questions arising under 
tho constitutioD. 

The constitution enacts that ^^no person held to service or 
labor, in one State, under the* laws thereof, escaping into an- 
other, shall, in consequence ot any law or reffulation therein, 
be discharged from such servioe or labor, but shall be delivered 
up on claim of the party to vhom such service or labor may be 
due." This is the supreme law of the land, binding not only 
the respective States as such, but on the conscience and con- 
duct of everr individual citisen of the United States. It is 
well known that, without this clause, the assent of the Southern 
States could never have been obtained to this compact of Uni- 
on. And if, contrary to good faith, it should be practically 
nullified — ^if individuals or State legislatures in the North can 
succeed in thwarting and obstructing the execution of this arti- 
cle of our confederation and the rights guaranteed to the South 
thereby, they have no right to complain if the people of the 
South should treat the constitution as virtually annulled by the 
consent of the North, and seek secession from any alliance with 
open and avowed covenant breakers. 

Every compact must have mutuality ; it must bind in all its 
parts and all its parties, or it binds none. Those States in the 
Korth whose legislation has made it a penal offence for their 
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judicial and executive officers to lend their assistance in the ex- 
e 3u i n of this clause of the constitution, and compels them to 
disregard their solemn oath to support it, have proceeded as far 
and perhaps farther, in the path of nullification and secession 
than any Southern State has yet done. I know it is attempted 
to justify such legislation by casting the blame on the Supreme 
Court of the United States, and quoting certain dicta of some 
of the judges in the case of the Commonwealth vs. Prigg. The 
question before the court in that case, and the only question 
which could be decided, was thi9, and thi$ only^ — 

" That the master of a fogitive having a richt under the con- 
Btitution to arrest his slave without writ, and take him away ; 
any State legislation which interfered with, or obstructed that 
right, and (as in the case before the court) punished the master 
or his agent, as a kidnapper, was void." How such a decision 
can justify such legislation it is not easy to perceive. 

The act of Congress of 1792, which was first made to enforce 
this clause of the constitution, was found to be defective and in- 
operative ; and chiefly because it provided no legal process of 
puUic officer to make the arrest of the fugitive and bring him 
before the magistrate. 

The forcible arrest and seizure of a man without any writ or 
semblance of legal authority, justly became odious, because it 
was liable t3 very great abuse. There was nothing to distin- 
guish the arrest of a master from the seizure cf the vile kidnap- 
per and man stealer. The act of 1850 remedies this evil ; it 
gives the master legal process and an officer of the law to make 
the arrest, and moreover gives the party arrested the benefit of 
a hearing and the decision of a judicial officer, before he can 
be deported. The free colored man who was before liable to 
capture by kidnappers, is better protected by this law than he 
was before. 

In this feature alone is there any characteristic difference 
between this act and the act of 1793, to which it is a supple- 
ment — no objection had ever been urged to that act, that it was 
ncounstitutional, because it did not give the alleged fugitive a 
jury trial. In no case of extradition either of fugitives from 
justice or from labor, where the only question to be decided 
IS the identity of the person whose reclamation is sought, had 
it evCi- been heard that the country or State to which he fled, 
was to try the question oi his guilt or innocence, or pass upon 
his lig'its and duties in the State /rom which he fled. And yet 
ih's n3wly discovered argument is the only one which has ever 
been urged, with any pretence even of plausibility, by those 
^ho make so great clamor against this act. 

The t.uth is, the shout of disapprobation with which this act 
has been received by some^ has been caused, not because it is 
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injurious or dangerous to tho rights of freemen of color in the 
United States, or is unconstitutional ; but because it is an act 
which can be executedj and the constitutional rights of the mas- 
ter in some measure preserved. The real objection with these 
persons is to the constitution itself, which is supposed to be Toid 
in this particular from the eiTect of some *^ higher law/' whoso 

t)otential ii.iluence can equally annul all human and all divine 
aw. 

It is true that the number of persons whose consciences af- 
fect to be governed by such a law, is very small. But there is 
a much larger number who take up opinions on trust or by con- 
tagion, and have concluded this must be a very pernicious and 
unjust enactment, for no other renson than because the others 
shout their disapprobation with such violence and vituperation. 
And possibly, some might be found who affect to join in the 
chorus with some slight hopes that thev may be able to ride 
into place and power on the waves createa by continual agitation. 

It may not be said of this law, or perhaps of any other, that 
it is perfect, or the best that could possibly be enacted; or that 
it is incapable of amendment But this may truly be said, that 
while there are so many discordant opinions on the subject, it 
is not possible that a better compromise will be made ; and, 
most probably, none of us will live to see an act on this subject 
made to please every one. 

Let it suffice, for the present to say to you, gentlemen of the 
jury, that this law is constitutional ; that the question of its 
constitutionality is to be settled by the courts, and notby con- 
ventions either of la^en or ecclesiastics ; that we are as much 
bound to support this law as any other ; and that public armed 
opposition to the execution of this law is as much treason as it 
would be aca'nst any other alBt of Congress to be found in our 
statute book 

Let us now proceed to examine more particularly the specific 
charges laid in this bill of indictment, the evidence given to 
support them, and the questions of law involved in the case. 

The bill of indictment charges that the prisoner, Cas^^t^ 
Hanway, wickedly intending and devising' the peace an^t tran- 
quility of the United States to disturb and prevent the execu- 
tion of the laws thereof, to wit: ^*an act respecting fligitives 
from justice and persons escaping from the service of thAir mas- 
ters," approved February 12th, 1793, and another act, snp^ile- 
mentary to the same, passed on the 18th of September, 1850 
did on the 11th September, 1851, wickedly and traitorously in- 
tend to l;vy war against tie United States. 

It then sets forth five several overt acts, — 

1st. That with a large number of persons armed and arrayed 
with warlike weapons, with purposes to oppose and prevent, by 
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means of intimiJation aad riolence, the execution of the said 
Inirs, ho did wickedly and traitorously levy war agaiust the 
United States. 

2d. That in pursuance of said purpose, the prisoner and oth- 
ers 8 ) armed and traitorously assembled to prevent the execu- 
tion of said laws, did with force and arms traito oudy resist ono 
II n y H. Kline, an oflBcer of the U States, dt ly appi i itcd, from 
executing lawful process, and wickeiUy and traitorously did 

f prevent by force and intimidation, the execution of the said 
awa. 

8rd. The third is the same as the second, with this addition, 
that they assaulted Kline, and liberated from his custody per- 
sons arrest jd by him, who owed service and labor to Edward 
Gorsuch under the laws of Maryland, thereby traitorously pre- 
vent iig the execution of said laws. 

4th. That the prisoner, with the others, did traitorously meet, 
conspire, and consult to oppose, resbt and prevent by force the 
execution of said laws. 

5th. That iu pursuance of said traitorous intention, he pre- 
pared divers books, letters, resolutions, addresses, &c., which 
he caused to be dispersed, containing incitements and encour- 
agements to furitives and others to resist, oppose and prevent 
by violence and intimidation the execution of said laws. 

Whether the allegations of thb bill of indictment are sup- 
ported by evidence, is the matter which you are sworn to try. 

In assisting you to arrive at a correct conclunion on these 
points, it is not the intention of the court to intimate an opin- 
ion on any disputed fact. Tiiese are to be decided by the jury 
on their own responsibility and the oath they have respectivel}* 
taken to give a true verdict. 

But there are certain facts in the case which have not been 
disputed by the learned counsel, and which, in speaking of this 
case, we may assume to have been satisfactorily proved, as they 
have not been denied. They are thes • : 

That Edward Gorsuch, a citisen of Maryland, was the owner 
of certain slaves, or persons held to labor by the laws of that 
State. That these slaves had escaped and fled into Pennsylva- 
nia, and were known to be lurking in the neighborhood of the 
village of Christiana, in Sadsbury township, Lancaster county. 
That Edward Gorsuch came to Philadelphia in September last, 
and obtained warrants, for the arrest of these fugitives, from 
E. D. Ingraham, Esq., a commissioner of this court, having au- 
thority by law to issue such warrants. That these warrants 
were put into the hands of Henry U. Kline, an officer duly au- 
thorized to execute them. 

That on the morning of the 11th of September, about day- 
light, the offieer, Henry H. Kline, accompanied by Edward 
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Gorsachj his son Dickenson Gorsuch, and his nephew Dr. Thom- 
as Pierce, his cousin, J. M. Gorsuch, and Nicholas Hutchins 
and Nathan Nelson, citizens of Maryland^ proceeded to the 
house of one Parker. 

That a person who was recngniiEed as one of the fugitives for 
whom the warrants had been issued^ was seen to come out of 
the house. 

That the fugitive on seeing the officer and his company, im« 
mediately fled into the house and up stairs, leaving the door 
open behind him. That Mr. Gorsucu pursued him^ followed by 
the officer. 

That a number of negroes were collected up stairs, armed in 
various ways and determined to resist the capture of the fugi- 
tives. That a gun was fired by one of them at Mr. Gorsucn, 
and others of his assistants were struck with missiles thrown 
from the upper windows. That a pistol was then fired by the 
officer, not aimed at the negroes, but rather to frighten them 
and let them know their assailants were armed. 

That a parley was then held between the parties, and the 
negroeis informed that the officer had legal process in his hands 
for their arrest. That the negroes demanded time for the pur- 
pose, as' was supposed, of oiTering terms of surrender, but in 
reality, perhaps, to gain time for the arrival of af ustance from 
the nei^nborhood. That after some lapse of time, the defend- 
ant arrived on the ground, and -at the same time, or soon after, 
large numbers of negroes began to collect around with various 
weapons of offence, such, as guns, clubs, scythes, and corn cut- 
ters. ■ •» 

That on the arrival of these reinforcements, the persons in 
in the house set up & yell <9f defiance. That the officer made 
known his character, and exMbited his writs to the defendant, 
and another white man who had arrived on the ground, and de- 
manded their assistance in exeoutine the warrants, which waa 
refused. That the officer deeming tne attempt to execute b'i 
writs in the face of a numerous armed and angry mob of ne- 
groes hopeless, made no further attempt to do so, bebg content 
to escape with his life. 

That the mob of armed negroes, now amounting to near or 
over one hundred persons, immediately made an attack upon 
the party who attended the officer. Edward Gorsuch was then 
shot down, beaten with clubs, and murdered on the spot. Hia 
son, who came to his assistance, was shot and woundec^ and with 
difficulty escaped with liis life. 

Dr. Pierce, the nephew, was surrounded and beaten, but es- 
caped with his life. 

It is in evidence, also, and not disputed, that on the preced* 
ing evening, notice had been given in the neighborhood, bj m 
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negro who had followed Uie officer from Philadelpbia, that an 
arrest of the fugitives was intended, and that the concoarse and 
riot of the morning, was evidently by preconcert and in conse- 
quence of such in^rmation. 

Without at present further noticing the history of the trans- 
action, or expressing any opinion of the conduct of the white 
people in the neighborhi^od, on the occasion, or of the misera* 
bio farce of the jury of inquest, got up as an afterpiece to this 
disgraceful tragedy, we miy say that the evidence has clearly 
shown that the participants in this transaction are guilty of 
riot and murder at least — whether the crime amoujnts to trea* 
son or not will be presentlv considered. 

Two questions present themselves for your inquiry — 

Ist. Was the aefendant, Gastner Ilanwav, a participant in 
the offences proved to have been committed ? Did he aid, abet 
or assist the negroes in this transaction, without regard to the 
grade or description of the offence committed ? 

2d. And secondly, if he did, was the offence treason against 
the United States, as alleged in the bill of indictment ? 

The first of these questions b one wholly of fact, and for your 
decision alone. The last is a mixed question of law and fact. 
On the law, you have a right to look to the court, for a correct 
definition of what constitutes treason, but whether the defend- 
ant has committed an offence which comes within that category 
is, of course, a matter of fact for your decision. 

When a murder is committed, all who are present, aiding, 
abetting and assailing, are equally guilty with him who gave the 
fatal stroke. 

An abettor of a murder in order to be held liable as a prin- 
cipal in the felony, must be present at the transaction ; if he 
is absent, he may be an accessory. But in treason all are prin- 
cipals, and a man may be guilty of aiding and abetting, though 
not present. 

^^ If one man watch while another breaks into a house at 
night and robs it, both are guilty of burglary.** 

^' If A comes and kills a man and B runs with an intent to 
assist him, if there should be occasion, though in fact he doth 
nothbg, yet he is a principal, being present as well as A." 

" If divers persons come with one assent to do mischief, as to 
kill, rob or beat, and one doeth it, they are all principals in the 
felony." 

" if many be present, and one only gives the stroke, whereof 
the party dies, they are all principals.* 

" Thus if two fight a duel, and one of them is killed, the se- 
conds who are present, are both guilty of murder.'* 

'^ If A and B be fighting, and C, a man of full age comes by 
chance, and is a looker on only, and assists neither, he is not 
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of mtirder or matislaaghteri but it is ft misprision for 
whicL he liliall be fined, unless he uses means to apprehend the 
felon." 

Lastly, <^ if divers persons come in one company, to do any 
unlawful thing, as to kill, rob, or beat a man, or to commit a 
riot, or to do any other trespass, and one of them in doing 
thereof kill a man, this shall be adjudged murder in them all 
that are present of that party, abetting him and consenting to 
the act, or ready to aid him, although they did but look on." 

I have given you these examples from the books, in order 
that jou may form some idea as to the nature of what the law 
treats as criminal aiding, abetting and countenancing the per- 
petration of an offence. 

In the present case, the defendant, Gastner Hanway, was 
present as proved by several witnesses and not denied. But did 
he come to aid, abet, countenance or encourage the rioters ? If 
80, he was guilty of every act committed by any individual ea- 
ga^ed in the riot — ^whether it amount to felony or treason. 

There is no evidence of any pi'evious connection of the prisoners, 
with this party, before the tune the offence was committed — 
that he ha!a counselled, a Ivised or exhorted the negroes to come 
together with arms and resist the officer of the law or murder 
his assistants. 

There is no evidence, even, that the prisoner was a member 
of any of these associations or conventions, which occasionally 
or annually infest the neighboring village of West Chester, for 
the purpose of railmg at and reviling the constitution and laws 
of the land, and denouncing those who execute them as no bet- 
ter than a Scrogss and a Jeffries — ^who stimulate and exhort 
poor neffroes tome perpetration of offences, which they know 
must bnng them to the penitentiary or the gallows. 

The fact of his interference, whether active or passive, of his 
aiding, counselling or abetting the perpetrators of this offence, 
has been argued from his language and conduct during its per- 
petration in his presence. 

His acts, his aeclarations and his conduct, are fair subjects 
for your careful examination, in order to judge of his intentions 
or his guilty complicity with those whose hands perpetrated the 
offence. If, as the coonsel for the United States have argued, 
he countenanced or encouraged, aided or abetted the offenders 
in the commission of the offence, he is equally guilty with 
them. 

If, on the contrary, as is ar^ed by his counsel, he came there 
without any knowledge of what was about to take place, and 
took no part by encouraging, countenancing, or aiding the perpe- 
trators of the offence — if he merely stood neutral through fear 
of bodily harm, or because he was conscientiously scrupulous 
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about assisting to arrest a fugitive from labor, and therefore 
merely refused to interfere. While he did not aid or encourage 
the offenders, he may not have acted the port of a good citi- 
len ; he may be liable to punishment for such neutrality by fine 
and imprisonment, but he cannot be said to be liable as a prin* 
cipal in the riot, murder and treason, committed by the others 
— and much more so if, as has been argued, his only interfer- 
ence was to preserve the lives of the oflScer and his attendants. 
A man may have such conscientious principles on the subject 
of non-resistance, as to stand by with indifference and neutral- 
ity, when his father or friend is attacked by a bear or a mad- 
man, and in case of his death may not be liable as an aider or 
abettor in the murder or manslaughter. We may wonder at 
his philosophic indifference, though we cannot admire the man. 
So a man who is a mere spectator in a contest where a mob 
of rioters are resisting an officer of the law in the execution of 
his duty, may refuse assistance, countenance or aid to cither 
aide. In so doing, he is not acting the part of an honest, loyal 
citizen ; he may be liable to be punishea for a misdemeanor for 
his refusal to interfere, but such conduct will not necessarily 
make him liable as a prmcipal in the riot or murder committedC 
But such conduct is a fair subject for the consideration of a 
jury in connection with other circumstances to show preconcert 
and guilty complicity with the rioters, murderers or traitors. 

What inference the jury may draw from the evidence in 
this case of the conduct of this prisoner, is for them to say, 
after carefully weighing the arguments which have been so ably 
nrced by the learned counsel. 

With these remarks we submit this point of the case to the 
jury, after reading to them, tf they desire itj the testimony of 
the witnesses bearing more directly on this question. 

If JOM should find that the defendant, Castner Ilanway, did 
not aid, assist or abet in the perpetration of the offence, you 
will return a verdict of not guilty without regard to the grade 
of the offence, whether riot, murder, or treason. 

But if you should find that he has so aided and abetted as 
thereby to become a principal in the transaction according to 
the rules of law which we have just stated, you will next have 
to inquire whether the offence as proved amounts to the crime 
of *^ Treason against the United States." 

The bill charges the defendant with ^^ wickedly and traitor- 
ously^ intending to levy war against the United States ;" and 
the jury must find the act or acts to have been committed with 
such intention. For although the prisoner may have been 
guilty of riot, robbery, murder, or any other felpny, he cannot 
bo found guilty under this bill of indictment unless you find that 
he intended to levy war againut the United StateB, or that the 
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acts were comniittcd bj himself and others in pursuance of some 
conspiracy or preconcert for that purpose ; and this is a ques- 
tion of fact for the decision of the Jury. 

But in the decision of it, the jury should regard the con- 
struction of the constitution as given them by the court as to 
what is the true meaning of the words " Uvying war.'' 

Treason against the United States is defined by the constitu- 
tion itself. Congress has no power to enlarge, restrain, con- 
strue or define the offence. Its construction is entrusted to the 
court olone. 

By this instrument it is declared that '^ Treason against the 
United States shall consist only in levying war against them, 
or in adhering to their enemies, giving them aid and comfort. 
No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession in open 
court." 

What constitutes "levying war against the Government," is 
a question which has been the subject of much discussion, when- 
ever an indictment has been tried under this article of the con- 
stitution. 

The offence is described in very few words, and in their ap- 
plication to particular cases much difference of opinion may be 
expected. 

We derive our laws as well as our lan^age from England. — 
As we would apply to English dictionaries and classical writers 
to ascertain the proper meaning of a particular word, so when 
we would inquire after the true definition of certain le^l 
phraseology we would naturally look to th3 text writers and ju- 
dicial decisions which we know that the framers of our constitu- 
tions would regard as the standard authorities in questions of 
legal definition. 

Otherwise the language or the constitution on this subject 
might be subject to any construction which the passion or ca- 
price of a court and jury might choose to give it in times of 
public excitement. 

At one time the constitution might be nullified by a narrow 
construction, and at another time the life and liberty of the cit- 
izen be sacriJGced by a latitudinous one. 

The term "levying war," says Chief Justice Marshall, "is 
not for the first time applied to treason by the constitution of 
the United States. It is a technical term. It is used in a very 
old statute of that country whose language is our language, and 
whose laws form the substratum of our laws. It is scarcely 
conceivable that the term was not employed by the framers of 
our constitution, in the sense which has been affixed to it by 
those from whom we borrowed it. So far as the meaning of 
any terms, particularly terms of art, is completely ascertained, 
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those bj whom they are employed, must be considered as em- 
ploying them in their ascertained meaning unless the contrary 
is proved by the context." 

Since the adoption of the constitution but few cases of in- 
dictment for treason have occurred, and most of those not many 
years afterwards. Many of the English cases, then considered 

. good law and quoted by the best text writers as authorities have 
since been discredited if not overruled in that country. The 

, better opinion there at present seems to be that the term *^ le- 
vying war" should bo confined to insurrections and rebellions 
for the purpose of overturning the government by force and 
arms. Many of the cases of constructive treason quoted by 
Foster, Hale, and other writers, would perhaps now be treated 
as aggravated riots or felonies. 

But for the purposes of the present case, it is not necessary 
to pursue this subject further, or to look beyond the cases deci- 

^ ded in our own country. The subject is one of too serious im- 

Sortance to allow this court «to indulge in speculations or wan- 
er from the safe path of precedent. 
^ In England, all insurrections to imprbon the King, or to 
force him to change his measures, or to remove evil counsellors ; 
to attack his troops in opposition to his authority; to carry off 
or destroy his stores provided for defence of the realm ; if done 
conjointly with and m aid of rebels or enemies, and not only 
for lucre or some private and malicious motive; to hold a fort 
or castle against tne King or his troops, if actual force be used 
in ojrder to keep possession ; to join with rebels freely and yol- 
untarily ; to rise for the purpose of throwing down by force, 
all enclosures; alter the law or religion, &c. ; to effect innova- 
tions of a public and general concern, by an armed force or for 
any other purpose which usurps the government in matters of 
a public and general ^at^re. All these acts have been deemed 
" a levying oi war." So also to have insurrections to redress 
by force national grievances ; or to reform real or imaginary 
evils of a public nature and in which the insurgents had no pri- 
yate or special interest, or by intimidation to force the repeal of 
a law. 

But when the object of an insurrection is of a local or p r"- 
vate nature, not having a direct tendency to destroy all proper- 
ty and all government, by numbers and armed force, it will not 
amount to treasop. 

In the case of Bollman and Swartout, in the Supreme Court 
of the United States, it is decided " That it is more safe as well 
as consonant to the principles of our constitution, that the crime 
of treason should not be extended by construction to doubtful 
cases." 
. " irhat to constitute the specific offence, war must bo actual- 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 471 

[U. Statear. Hanwtj.] 

ly leTied against the United States; to conspire to levy and 
actually to levy war are distinct offences." This case also re- 
cognized the doctrine laid down by Judge Chase in Fries' case, 
that *' to complete the crime of levying war, there must be an 
actual assemblage of men for the purpose." 

^^If a body of people conspire and meditate an insurrection 
to resist or oppose the execution of any statute of the United 
States, by force, they are guilty only of a high misdemeanor ; 
but if they proceed to carry such intention into execution by 
force, they are guilty of the treason of levying war, and the 
quantum of the force employed neither lessons nor increases the 
crime^ whether bv one hundred or one thousand persons is 
wholly immaterial. 

^' A combination or conspiracy to levy war against the Uni- 
ted States is not treason unless combined with an attempt to 
carry such combination or conspiracy into execution ; some ac- 
tual force or violence must be used in pursuance of such design 
to levy war; but it is altogether immaterial whether the force 
used is sufficient to effectuate the object ; any force, connected 
with the intention, will constitute the crime of ^ levying war.' " 

In Mitchell's case it was decided that to resist or prevent by 
armed force, the execution of a particular statute of the United 
States, is a levying war against the United States, and conse- 
quently treason within the true meaning of the constitution. 

And in Fries' case, ^* that an insurrection or rising of any 
body of people within the United States, to attain by force or 
violence any object of a great public nature, or of public, na- 
tional and general concern, is a levying of war against t^e Uni- 
ted States.'^ 

" That any insurrection to resist or prevent by force or vio- 
lence the execution of any itatute of tne United States, under 
any pretence of its being unequal, burthensome, oppressive or 
unconstitutional, is a levying of war against the IJnited States 
within the constitution." 

And again — "If the intention be, to prevent by force of arms, 
the execution of an act of Congress altogether, any forcible op- 
position calculated to carry that intention into effect, is levying 
war against the United States." 

But the resistance of the execution of a law of the United 
States accompanied with any degree of force, if for a private 
purpose, is not treason. To constitute that offence the object 
of the resistance must be of a public and general nature. 

I do not think it necessary to quote further from the deci- 
sions of my predecessors. It will suffice to say that the late 
charge of my brother Kane to the Grand Jury, iu the Circuit 
Court, contains what I believe to be a correct statement of the 
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decisions on this subject, nnd that Ifullj concur in the doctrines 
stated, and the sentiments expressed therein. 

In the application of these principles of construction to the 
case before us, the jury will observe, that the ' levying of war* 
against the United States, is not necessarily to be adjudged of 
alone by the number or array of troops. But there must be a 
conspiracy to resist by force, and an actual resistance by force 
of arms or intimidation by numbers. The conspiracy and the 
insurrection connected with it must be to effect something of a 
public naturCj to overthrow the government, or to nullify some 
-law of the United States, and totally to hinder its execution, or 
compel its repeal. 

A band of smugglers may bo said to set the laws at defiance, 
and to have conspired together for that purpose, and to resist 
by armed force, the execution of the revenue laws ; they may 
have battles with the officers of the revenue, in which numbers 
may be slain on both sides, and yet, they will not be guilty of 
treason, because it is not an insurrection of a public nature, but 
merely for private lucre or advantage. 

A whole neighborhood of debtori may conspire together to 
resist the Sheriff and his officers, in executing process on their 
property — they may perpetrate their resistance by force of 
arms— ^may kill the officer and his assistants — and yet they will 
be liable only as felons, and not as traitors. Their insurrection 
is of a private, not of public nature ; their object is to hinder 
or remedy a private not a public grievance. 

A number of fugitive slaves may infest a neighborhood, and 
may be encouraged by the neighbors in combining to resist the 
capture of any of their number ; they may resist with force and 
arms, their master or the public officer who may come to arrest 
them; they may murder and rob them; they are guilty of fel- 
ony and liable to punishment, but not as traitors. Their insur- 
rection is for a private object, and connected with no public 
purpose. 

It is true that constructively they may be said to resist the 
execution of the fugitive slave law, but in no other sense than 
the smugglers resist the revenue laws, and the anti-renters the 
execution laws. Their insurrection, their violence, however 
great their numbers may be, so long as it is merely to attain 
some personal or private end of their own, cannot be called 
levying war. Alexander the Great may be. classed with rob- 
bers by moralists, but still the political distinction Avill remain 
between war and robbery. One is public and national, tho 
other private and personal. 

Without desiring to invade the prerogatives of the jury in 
judging the facts of this case, the court feel bound to say, that 
they do not think tho transaction with which the prisoner b 
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charged with being connected, rises to the dignity of treaFon or 
a levying of war. Not because the numbers or force was insuf- 
ficient. Bat, 

1st. For want of any proof of previous conspiracy to wake a 
general and pvbUe resistance to any law of the United States. 

2d. There is no evidence that any person concerned in the 
transaction knew there were such acts of Congress, as those 
with which they are charged with conspiring to resist by force 
and arms,, or had any other intention than to protect one another 
from what they termed kidnappers, (by which slang term they 
probably included not only actual kidnappers, but all masters 
and owners see'.i ^.g to recapture their slaves, and the officers and 
agents assisting therein.) 

The testimony of the prosecution shows that notice had be3n 
given that ceitiin fugitives were pursued; the riot, insurrection, 
tumult, or whatever you may call it, was but a sudden " eon- 
elamatio'' or running together, to prevent the capture of cer- 
tain of their friends or companions, or to rescue them if arrest- 
ed. Previous to this transaction, so far as we are informed, no 
attempt had been made to arrest fugitives in the neighborhood 
under the new act of Congress by a public officer. Heretofore 
arrests had been made not by the owner in person, or his agent 
properly authorised, or by an officer of the law. 

Individuals without any authority, but incited by cupidity, 
and the hope of obtaining the reward offered for the return of 
fugitive, had heretofore undertaken to seize them by force and 
Tiolence, to invade the sanctity of private dwellings at night, 
and insult the feelings and prejudices of the people. It is not 
to be wondered at that a people subject to such inroads, «hould 
consider odious the perpetrators of such deeds and denominate 
them kidnappers — and that the subjects of this treatment should 
have been encouraged in resisting such aggressions, where the 
riffhtful claimant could not be distinguished from the odious 
kidnapper, or the fact be ascertained whether the person seized 
deported or stolen in this manner, was a free man or a slave. 

But the existence of such feelings is no evidence cf a deter- 
m'nation or conspiracy by the people to publicly resist any le- 
gislation of Congress, or levy war against the United States. — 
That in consequence of such excitement, such an outrage should 
have been committed, is deeply to be deplored. That the per« 
sons engaged in it are guilty qf aggravated riot and murder 
cannot be denied. The assault and murder were wantonly com- 
mitted, after all attempt to execute the process had been aban- 
doned. 

This insult upon the laws of the country deserves, and I pre- 
sume will receive, condign punishment on the persons who shall 
be proved to be the guilty participators in it. But riot and 
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murder are offences against the State govemment. It would 
be a dangerous precedent for the court and jury in this case to 
extend the crime of treason by construction to doubtful cases. 

The time may come when an elective judiciary, dependent on 
the will of the majority ^which is here the sovereign power) may 
use such a precedent to justify the foulest oppression and in- 
justice, and the tragedies enacted by a Scroggs and a Jeffries 
be repeated, and a^ain sully the page of historpr. 

But I would not DO doing justice to all parties concerned in 
this prosecution, if I did not express my cordial approbation of 
the coarse pursued by the authorities of the United States and 
State of Maryland on this occasion. 

This is the second instance in which a citizen of Maryland, 
in the legitimate pursuit of rights, guaranteed to him by the 
constitution, has been foully murdered on the soil of Pennsyl- 
vania. As might be expected, it created a great excitement 
and a just feeling of indignation in the bjoeasta «f the people of 
Maryland. 

The act of 1850, passed to secure them in the enjoyment of 
their acknowledged rights, had been received with a shout of 
disapprobation, m certain parts of the country. Meetings had 
been held in many places in the north, denouncing the law and 
advising a traitorous resistance to its execution ; conventions of 
infuriated fanatics had incited to acts of rebellion ; and even 
the pulpit had been defiled with furious denunciations of the 
law, and exhortations to a rebellious resistance to it. 

The government was perfectly justified in supposing that this 
transact'oa was but the first overt act of a treasonable conspi- 
racy extending over many of the Northern States, to resist by 
force of arms the execution of this article of the constitution 
and the laws framed in pursuance of it. In making these ar- 
rests, and having this investigation, the officers of government 
have done do more than their strict duty. 

The activity, zeal and ability, which have been exhibited by 
the learned attorney of the United States, in endeavoring to 
bring to condign puDisbment the perpetrators of this gross of- 
fence, are deserving of all praise. , It has given great satisfac- 
tion to the court also, that the learned Attorney General of 
Maryland, and the very able counsel associated with him, have 
taken part in this prosecution. 

And I am persuaded that notwithstanding the unfortunate 
and disgraceful occurrence which has taken place, and the just 
feelings of indignation felt by the people of Maryland, caused 
by it; this meeting of that State by its representative herewith 
the people of Pennsylvania, will tend to efface all angry feel- 
ings, and foster those of respect and friendship between the 
people of these adjoining States. 
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And thongh the duty of punishing tho perpetrators of this 
outrage, may have to be transferred in whole or in part, to the 
courts of Lancaster county, we have an assurance from the ac- 
tirity and seal, already exhibited by the law officers of that 
county, that it will be performed with all fidelity. 

With these remarks the case is committed to you. 

The Jury found for the defendant. 



Court of Queen's Bench. 

. [Reported bj G. J. P. Smith, Esq., of tho Inner Temple; and W. B. Bbrt, 
E^q.y of Linoolu'8 Inn, Banisten at Law.] 

MtchaelmaM Tirm. 

COKSAB 9. REED.—Norember 21, 1851. 

KoMuit — Bill of ExceptioriM. 

If; upon the trial of a eanse, the Judge direct a noosaH, and the phdntUT do 
Bot appear when called, then the plaintiff cannot tender a BiU of Ezeeptiona 
and bring a Writ of Error, assigning for enor that the Jvdge improperiy di- 
rected a nonsuit 

If, npon the Judge directing a nonsoit, the plaintiir, when caUed, appears and 
requires the Jndge to direct the 'jury in p<nnt of law in his faror, bnt the 
Jndge ref^ises to do so, or refkises to pennit him to appear, then die plidntiff 
may tender a BiU of Exceptions and bring a Writ of Error for that miscar- 

In this case, which wras a writ of error from the Recorder's 
Court at Hull, the error book first set out the writ of error di- 
rected to the recorder of Hull, and his allowance of it, and then, 
as certified by the recorder, the plaint, declaration, pleadings, 
and joinders in issue in the action in the court below, and then 
proceeded to set out the judgment of nonsuit as follows : — ^^ Af- 
terwards, that is to say, &c., came as well the said plaintiff as 
the within named defendant, by the respective attornies within 
mentioned, and the jurors of the jury, whereof mention is made, 
being summoned, also came, who, to speak the truth of the 
matters within contained being chosen, tried, and sworn, after 
eridence being given to them thereupon, withdrew from the bar 
to consider of the verdict to be by them given of and upon the 
premises, and after they had considered thereof and agreed 
amongst themselves, they returned to the bar to give their ver- 
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diet in that behalf; Tfhereupon tho plaintifT, being solemnly 
called, comes not^ nor docs he further prosecute his writ against 
the defendant. Therefore it is considered that the said plain- 
tiff take nothing bj his said writ, but that he be in me: cy, kc ; 
and that the said defendant do go thereof, without doing*' &c 
And then the error book set out a bill of exceptions, containing 
first, the evidence given in the action in tho court below, and 
then the contention of counsel, and then the decision of the 
jadge in these words — ^^ The said Judse of the said court, how- 
ever, declared it to be his opinion, and held and affirmed, that 
the evidence so given proved a delivery without the jurisdiction 
of the court," kc; and then the error book proceeded — ** And 
the said judge of the court aforesaid, having so declared his 
opinion and decision in favor of the said defendant, nonsuited 
the plaintiff; whereupon the counsel for the plaintiff, conceiv- 
ing that such opinion and decision of the said judge was erro- 
neous and bad in law, made his exceptions, &c ; and, inasmuch 
as the matters aforef aid do not appear by the record of the 
nonsuit aforesaid, the counsel on behalf of the plaintiff prayed 
the said judge would put his hand and seal to this bill of ex- 
ceptions, &c ; and thereupon the said judge, &c., hath set his 
hand and seal," &c. Then followed these assignments of er- 
ror — *' And thereupon the plaintiff says, that in the record and 
proceedings aforesaid, and also in the matters recited and con- 
tained in the said bill of exceptions, and also in nonsuiting the 
plaintiff, &c., and also in giving the judgment aforesaid, there is 
manifest error, in this, to wit, that the said judge, upon the 
trial, &c., did declare his opinion to the jury that the causes of 
action, &c., did not, nor did any part, &c., arise within the ju- 
risdiction of the court, &c., and that therefore the plaintiff 
should be nonsuited, and with that direction the said judge non- 
suited the plaintiff; whereas the said Causes of action did arise 
within the jurisdiction, &c., and the plaintiff ought not to have 
been nonsuited, kc. And there is also error in this, to wit, that 
by the record aforesaid it appears the plaintiff was nonsidtcd, 
whereas by the law of the land a .verdict ought to have been 
given for the plaintiff,*' kc. Joinder in error. The points for 
argument on behalf of the plaintiff in error were, first, that the 
evidence produced in the court below, and now set forth, &c., 
proved that the several causes of action arose within the juris- 
diction, &c. ; and, secondly, that the recorder erroneously and 
improperly ruled and decided that no part of the causes of ac- 
tion arose within the jurisdiction, kc. The po'nts for argument 
on behalf of the defendant in error were, first, that the ruling 
of the recorder was right ; and secondly, that even if the iiiling 
were wrong, still that the plaintiff, having submitted ta a non- 
suit, and not having insisted on the jury giving a verdict, can- 
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not avail himself of a bill of exceptions^ and that the misdirec- 
tion of the jury being immaterial when the plaintiff submits to 
a nonsuiti the final judgment was correct, and ought to be af- 
firmed. 

CrowpUmf for the plaintiff in error*, as to the question 
whether a bill of exceptions lies upon a nonsuit, relied upon the 
express authority of Strother vs. Hutchinson, 4 Bing. N. C. 88. 
He then argued that there had been error in fact, inasmuch as 
the recorder had misdirected the jury, &c. 

MeUUhj contra, after arguing as to the alleged misdirection, 
proceeded to the other point. The rule as to a bill of ^xcepr 
iiona is, that if the judge in the course of a trial express an 
opinion adverse to either party, and which appears to that par- 
ty to be erroneous, such party may insist that the judge shall 
mrect the jury as to the law of the case ; and if the direction 
be in accordance with the opinion, or otherwise to such party 
apparently erroneous, such ^arty may then tender a bill of ex- 
ceptions to the direction ; but before exception there must be 
direction, and if the party against whom an opinion be express- 
ed do not appear, and do not insist upon a direction, he cannot 
except. Neither party to an action can except to the mere 
opinion of a judge expressed in the course of a trial, nor can he 
except to a direction unless he be present in contemplation of 
law. In order to enable a party to tender a bill of evceptions, 
both he must be present, and there must be a direction. If a 
plaintiff, therefore, submit to a nonsuit, he cannot afterwards 
tender a bill of exceptions. The legal meaning of submitting 
to a nonsuit is, that the plaintiff' voluntarily departed frdfai the 
court before the termination of his complaint. Either, there- 
fore, in such case, there was no direction, or the plaintiff was 
not, in contemplation of law, in presence to hear it. In neither 
case could he legally tender a oill of exceptions. The case of 
Strother vs. Hutchinson, is not contrary to that doctrine, be- 
cause there the very around of exception tendered by the plain- 
tiff was, that although he was present, and insisted that the 
judge should direct the jury upon the law of the case, yet the 
jud^e refused to direct the jury, and against the will of the 
plamtiff, declared that he was nonsuited. Such an allegation 
m the plaintiff's bill of exceptions was equivalent to an allega- 
tion that he was present, and that the judge, in his presence and 
against his will, directed the entry of judgment against him 
contrary to law, which illegal direction might clearly, within 

the above rule, afford legal ground of a sufficient exception. 

But, then, the rule so stated must be euarded by this further 
proposition, that any decision of the judge in the course of the 

*Coraia Lord Campbell, C. J., PattenoBaad Coleridge, JJ. 
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cause, thoDgh it be not in point of fact addressed to the jury, 
yet it is in point of law to be considered as addressed to the 

{ory, and if it be a decision which might affect the verdict, is to 
>e taken to be part of the final direction to the jury, if sach 
such there be. The plaintiff, therefore, who is present at the 
final direction, may except to every decision given in the coarse 
of the cause. There are no cases precisely in point by which 
this doctrine may be supported, but it is the rule which has al- 
ways and universally been received in the profession, and it 
may be indirectly supported by every analogically decided case. 
Thus, in Rempland vs. Macamey, 4 T. R. 136, it was held by 
Lord Kenyon, C. J., and Buller, J., that though there be man- 
ifest error in the pleadings, they cannot be set right by writ of 
error at the suit of the plaintiff, after he has submitted to judg- 
ment of nonsuit. So in Evans vs. Swete, 2 Bing. 326. And 
those cases are not impeached by the cases cited in Strothcrs 
vs. Hutchinson, in which it was held, that if, in entering up 
judgment of nonsuit, the judgment be erroneously drawn, a writ 
of error will lie for Uie mistake. The case of Strother v. Hutch- 
inson comes within the very terms of Lord Ellcnborough's judg- 
ment in Minchin vs. Clement, 1 B. & Al. 252, — *^ It is in the 
plaintiff's option to be nonsuited or not; and if at the trial he 
nad refused to be nonsuited, and the judge had then directed 
the jury to find a verdict against him, it was competent to the 
plaintiff to have tendered a bill of exceptions." But there is 
nothing in the present case equivalent to the allegations in 
Strother v. Hutchinson. If the courae now taken by the plain- 
tiff could be supported, this inconvenience would arise, that the 
plaintiff, after an adverse opinion of a judge, might defeat the 
court, and so force a nonsuit, and then, notwithstanding judg- 
ment against them upon a writ of error, might begin again a 
new action. [Pattersan^ J. — ^ The Allegation in the present 
case is, that the plaintiff was nonsuited, whereupon it is said, 
he tendered his bill of exceptions. The question is, whether 
that is not impossible in contemplation of law. In Strother vs. 
Hutchinson it was distinctly alleged that the plaintiff did ap- 
pear, but that the judge directed an illegal judgment to be en- 
tered agabst him in invltum. 

Crompton, in reply, as to this question, argued that there was 
no valid dbtinotion between the present case and Strother vs. 
Hutchinson. Our adv. vuU. 

Lord Campbell, C. J., now delivered the judgment of the 
court. — ^We are of opinion, that if, upon the trial of a cause, 
the judge directs a nonsuit, and the plaintiff does not appear 
when called, he cannot tender a bill of exceptions, and bring a 
writ of error, assigning for error that the judce improperly di- 
rected the nonsuit. The proper course would have Deen for the 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 479 

LConaar v. Reed.] 

plaintiff^ when called, to have appeared, and required the judge 
to direct the jury in point of law in his fayor. Upon the judse 
refosing to do so, or reforing to permit him to appear, he might 
hare tendered a bill of exceptions, and brought a writ of error. 
He had a clear right, if he so thought fit, to have the issues 
joined submitted to the jury, and to tender a bill of exceptions 
upon the judge's direction in point of law ; and if the judge re- 
fused to ^rmit him to appear, and insisted on nonsuiting him 
agaiast kos will, this would be a miscarriage, for which a bill of 
exceptions would lie. But if, acquiescing in the nonsuit, he 
does not appear, and no direction in point of law is given to the 
jury, and no verdict found, we conceive that the supposition of 
a bill of exceptions is an absurdity. When the plaintiff has 
made default, and abandoned his suit, he is not in court, and it 
is impossible that he should tender a bill of exceptions. His 
only remedy is an application to the court, from which the re- 
cord comes, to set aside the nonsuit, and grant a new trial. In 
the vast majority of cases ample justice is thus done to the 
plaintiff; but if he distrusts the court from which the record 
comes, and wbhes to put the question of law upon record, his 
course is to appear, and to insist on the judge directing the ju- 
ry, and on the jury finding a verdict. That he is entitled to do 
so is clearly established by M inchin vs. Clement, 1 B. & Al. 262, 
and various other authorities collected in 1 Wms. Saund. 196, 
f, note (i), 6th ed. 

A writ of error may be brought where there has b^n jnig* 
ment upon a nonsuit ; but this is for some error sub8e<|ueui to 
the nonsuit, which can so rarely 'occur, that such a wrtt*of er- 
ror is considered as almost necessarily brought for delay.'' In 
Evans vs. Swete, 2 Bing. 826, Best, C. J., says, p. 828, 'rit 
is difficult indeed to conceive ^w error can lie after a nonsuit, 
except for some mistake in entering up the judgment ; error on 
the original record cannot be complained of when the p^a'ntiff 
has abandoned all his proceedings. 

Mr. Grompton placed all his reliance on Strbther vs. Hutch- 
inson, 4 Bing. N. 0. 88, an instance (and the only one to be 
found in the books) of a bill of exceptions on a nonsuit. But 
when examined, it will be found to be no authority for him, as 
the language of the judges must be construed with reference to 
the proceedings before them. There the plaintiff, instead of 
acquiescing in the nonsuit, appeared when called ; and the very 
exception taken was, that the judge still insisted on nonsuiting 
him, instead of leaving the issue to the jury, with a direction, 
in point of law, how it was to be found. The bill of exceptiom 
alleged, that ^Hhough the said plaintiff did then and there, b/ 
his said attorney, insist upon the cause being left to the juiy, 
and did offer to abide their determination, and did appear on 
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his being called, and did refuse to consent to a nonsuit, jct the 
said slieriff did then and there order the said plaintiff to be call- 
ed, and did then and there declare that the said plaintiff was 
nonsuited ; and the jury thereupon did not give a verdict ; 
whereupon the said plaintiff, by his said attorney, did then and 
there except to the opinion of the said sheriff, and did insist on 
the illegality of nonsuiting him, the said plaintiff, without his 
consent, and contrary to his wish." Tindal, G. J., says, p. UO, 
'^ It is objected, that the judge's directing a nonsuit cannot be 
the subject of a bill of exceptions. I think, however, that such 
a' direction falls within the principle on which that remedy has 
been provided for errors in judgment at the trial." But this 
muit be understood of directing a nonsuit when the plaintiff has 
appeared, and refused to be nonsuited. Being still in court, 
and desirQus to prosecute his suit, there is no difficulty in sup- 
posing that he tenders a bill of exceptions. 

In the present case there is the following statement in the re- 
cord of the judgment : ^^ Whereupon the plaintiff, being solemn- 
ly called, comes not, nor does he further prosecute bis suit 
against the defendant ; therefore it is ordered that the plaintiff 
take nothing by his suit ;*' — and the bill of exceptions appended 
t^ the judgment-roll shews that the plaintiff acquiesced in the 
nonsuit, and never offered to appear : — ^^ the said judge then 
declared it to be his opinion, and held and affirmed, that there 
was no evidence of an account stated within the said jurisdic- 
tion ; and the said judge, having so declared his opinion and 
decision in favor of the said defendant, nonsuited the plaintiff; 
whereupon the counsel for the plaintiff made his exceptions," 
&c. No opposition is offered to the nonsuit ; and no bill of ex- 
ceptions is alleged to have been tendered till the plaintiff, when 
called, had declined to come forth, and was in court no longer. 
Strother vs. Hutchinson, therefore, is not an authority in point. 

We have only further to observe, that extreme inconvenience 
would follow if a practice were introduced of tendering a bill of 
exceptions upon the judge's direction in point of law, without a 
finding of the issue by the jury ; for the record might thus be 
carried into the House of Lords, and, after a decbion against 
the plaintiff by the court of last resort, a nonsuit merely would 
be confirmed, and' he would be at liberty to commence a fresh 
%ction for the same cause. 

Upon the whole, ire are of opinion that no error is assigned 
it the present case of irhich we can take notice, and that the 
defendant in error is entitled to our jndgn^at. 

Judgment for defendant in error. 
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MAT, 1862. 
Supreme Court of PennsylTania. 

JErrar to Ntnrthamptim Oawn^. 

THB FIBE INSURANCE COBfPi!^ of NortliampUm Coimlar, «. OOBfiS- 
UUS CONNER. 

1. A«orpontlioB]iMBopowtrtoeBftetabj*Uwwlikh affwtt or tlttn pte?l- 
viou oostnols ontorod Into boiwoeo Itself , tad iti membort, or itniigm. 

2. A. hairing imoiod oortaia bvUdings ia % Mutual Inmirmnoo Ooupoay, gate 
Us nolo for «ko proadwa, with Interott Qjr ^ lij4awsoiMiig at tko time, 
tbo Tfoasortr of tko oompaay was only authorised In delkvlt on the pajment 
of interest on monies inTosted^ ta eaQ in tlie prine^paL Sa b seqn e n^ » hj' 
law was passed whiohtnaeted that where the intereston a note given for the 
deposite on anj poli^, was three months in arrear, the polioyshoald be sns* 
pended and of no arail, to nuJie the eompany liable to a loss, nnta the in* 
terest was paid. Notioe of this regelation was given to A, and sobeeqaeiit- 
\j the interest on the note being then more than three months in arrears, 
the bnil^ngs insored were destrojed bj ire. In an notion bj A, on tho 
pdBoy : Held, that the bj-law, so far as it affected prior policies wan Tpid, 
and that A was entitled to recover. 

VOL. XI.— NO. XI. 
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Lewi;?, J.— On the 6th November, 1844, a policy was exe- 
cuted by the parties, by which the buildiiifffl of the plaintiff be- 
low were insured. The policy acknowle&ed the payment of 
the premium, but on the day of its date, toe insured gave his 
note payable at six months, with interest, which is stated on 
the record to have been given for the premium. At the time 
of executing these instruments a by-law existed (a copy of 
which was annexed to the policy) by which the Treasurer was 
^authorized to enforce the payment of interest on all monies in- 
vested, by calling in the principal sum in case the interest was 
hot paid within ten days after it became due. On the 15th 
August, 1845, nine months after the contract of insurance was 
entered into, the corporation adopted a by-law declaring that 
** If a note be given for the deposit on any policy, and the in- 
terest thereof (to be paid semi-annually,) be at any time three 
months in arrears, the policy shall be suspended and of no ef- 
fect to make the company liable for loss until the interest be 
paid." 

On the 22d June, 1849, Cornelius Conner, received notice of 
thb by-law ; and on the 15th July, 1849, (the interest on the 
note being more than three months in arrear,) the buildings in- 
sured were destroyed by fire. 

According to our construction of the by-law, it is prospective 
in its terms. If a retrospective operation be allowed to the 
words "(fa note be giveuy'* we see no reason why a similar 
construction should not be given to the words which immedi- 
ately succeed, ^^and the itUereet be three manthe in arrearey'' 
the result would be, that instead of a by-law, a m\e prescribed 
to regfolAte future conduct, wc have an adjudication^ without 
trial or notice, by which the rights of the party under his cove- 
nant are decreed to be forfeited for an omission not in violation 
of anv by-law in existence when it occurred. Such a decree 
would be against the plain principles of justice. But the rule 
is that a statute shall not be construed to have a retro-active 
effect, unless that intent be expressed by the law giver. No 
such intention is expressed in the .by-law, and our construction 
restricts its operation to notes given and contracts made after 
its enactment. 

But as those who enacted the by-law give it a different inter- 
pretation and claim the power to pass by-laws affecting con- 
tracts previously made, it is proper to state our opinion on this 
question also. Corporations are the creations of the law and 
possess only such powers as are specifically granted, or are neces- 
sary to carry into effect the powers thus granted. In general, 
acts of incorporation are designed to ^ive them only the like 
capacity to act in respect to the particular objects for which 
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thejr ttre created, thi^t natural persons pooseia in respect to 
their own affairs. 

A corporation has no powers to inyade the rights of individ- 
naku A byJaw, when used for this purpose, is totally misap* 
plied. The design is to regulate the goTemment of the corpo- 
ration, not to operate upon or affect injuriously the rights ol 
strangers. 

A mutual insurance company differs from other insurance 
companies in this, that the person insured participates in the 
nronts and losses. These rights and liabilities haye respect to. 
nis corporate priyileges, and a reasonable b^4aw.re||^ting 
them niij;ht be tree from objection. But in addition to his rights 
and duties as a corporator, Cornelius Conner stands before uf 
as a party to a coyenant executed by himself On the one part, 
and by the Insurance Company, under its corporate seal, on the 
other. His rights under that coYcnan^ are as fuUy protected 
by law from the corporate action of the company, as if he were 
a stranger. 

It aMcts not his rights under that contract, that by yirtne of 
it he becomes a membw of the company, and. as such, subject 
to liabilities and entiUed to priyQeges. This is an incident of 
the contract of insurance which may subject his corporate rights 
to the authority of the corporation ; but his ri|^ts as a party 
insored stand entirely free from such controL if he neglected 
.to pay the interest on his note, the remedy proyided irastocaU 
in the principaL Poverty, accident, illness and Tarious circum-: 
stances beyond his control, may preyent the payment of inter* 
est without an^ wilful default.* Under such circumstances the 
remedies existing at the time of the contract, or such 'as the 
law may proyide for enforcing the payment, are dl that can be 
resorted to. The soundnes^of this position may not readily be 
perceiyed, because corporate action assimilates in form to the 
action of soyereignties, and the aggregation of intelligence and 
influence, which exists in such cases, creates habits of thought, 
tod in practice produces a power which tends to obscure the 
sense of right and equali^. But an indiyidual has an equal 
right with a corporation to adopt rules of action for his own 
goyemment, whether those rules are denoiiiunated regidations 
or by-laws. If Cornelius Conner had adopted a rule suspend- 
ing the obligations of his own note for the premium in case the 
company faued to comply with some new condition which form- 
ed no part. of the original contract, his pretensions would strike 
the mind as remarkwle for something more than their injus- 
tice. 

The pretentions of the plaintiff in error stand on no better 
foundation. 
The purchase of a freehold estate within a certain locality, or 
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the loan of a mm of mone^ on mortnge, under certain charter 
r^^idations, confers the priyileffea of memherahip, and secures 
the right to vote at mnnidpal dections in the one case, and to 
hold stock in the other, in proportion to the amount of the loan. 
The holder's privileges as a corponoor might besobject to the 
reasonable control St the corporation ; Imt no general authori- 
ty to pass by-laws for its mod ffoyemment covld confer the 
right to depnve the party ^ his freehold^ or to impair the ob- 
ligation irf his m<Nrtffaffe. What secnritj is there in a policy of 
insmranoe whidh is usile to be declared forfeited bj one party 
whhovt the consent of the otiier? The chances of indemnity 
against loss would scarcely be diminished by each an uncertain 
provision. If this be established as the law which is to ffovem 
contracts with the mutual insurance companies, it will be de- 
structive, of all business transactions with Uiotl Its tendency 
would be to defeat the chief object of the party who effects an 
insurance* 

The recognition of the power claimed in this case by the 
plaintiff in error, would be injurious to the interests of insu- 
rance companies, contrary to die principles upon which they 
are founded, and dangerous to the just and equal rights of the 
citisen* 

It is the omnion of the Court that the forfeiture of Comelhis 
Conner's ri^ts, under his covenants of insurance upon the 
ground assigned in tiiis case is unreasonable and oppressive, 
and is a penaltr which it is clear the other party to the con- 
tract has noriAt to impose. 

Judgment smrmed. 



Coort of Common Fleas of Northmnberland Co. 

M. Fa., AprU 7, 1852. 

HAMMKB V. FBSBZB. 

1. If at aaj <1bm before % Mle of lk« penooal ymptitj «f % debtor oo exoev- 
tion, bj tlio flboiif or other officer, % eleim Is made bj tbe debtor to $800 
worth of property, the obia Is ia time, ead irh«i eo made, it Is the dotj of 
the officer hearing eherge of the pr o ce es to eet apert, in the mode directed bj 
the act, tiie artftdes which the debtor maj eeleet 

2. Itia immaterial where the detedant tiiiia maaifoeti hia intenticii to aTaQ 
Umeelf of the act, fliat it ia not accompanied with a reqvest to the iheriff te 

aenappraiien; each re<pieet ia implied in the claim. 
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8. Where the theriff or other officer proceeds to eell notwithitiiMBBg a elalm 
by the detedant, he maj on % rale obtained for tiie pvposey Iw pendlted 
to take out of Court $800 firom the proceed! if tiie ezee^ott. 

Joil^AV, P. X — The dofendMit's penonftl proper^ was It?^ 
M upon by the Sheriff of Northumberland ooimty, by irirtne of 
the wore Fi. Fa., and sold to the amount of 94M 11| and the 
proeeeda, after dedneting costs, paid into Oonrt by the Sherifl^ 
on a mle obtained at the insttinoe of the defendant 

The defendant presented his petition to the Oonrt praying 
to be permitted to take out of Conrt, the sum of $800, the 
amount or value of property exempt from execution by tiie act 
of 9di April, 1849. 

It was admitted on the arnment, or proved by the Sheriff 
who made the levy, that the defendant was present at ihe time 
and on the day of sale, claimed $800 wortn of property an4 
before sheriff commenced to selL 

For a period of years the Legislature have passed laws for 
the comfort of tiie poor, and have at various times, exempted 
qpecific articles of personal property from levy and sale. The 
act of 9th of Apnl, 1849, diners from the former acts in not 
specifying the articles, exempt from levr and sdk but leaving 
uat to be selected and chosen by the debtor. The iobject of 
the law is the same. 

As die act of 9th of April, 1849, was intended for the bene- 
fit and comfort of the poor, it should receive a liberal construe^, 
tion, and the intention of the Legislature be carried out wher- 
ever it can be done, without a* manifest violation of tiie spirit 
andletter of the act. Li the case before the Oomrt, it is ar- 
ffued by the counsel for the plaintiff, that the defendant waived 
his right to the exemption of $800 worth of properQr, and that 
this Court have no power to order that amount of the money in 
Court to be paid to him. 

That the defendant did not wuve his right (if it be in his 
power to do so) is admitted. But it is argued, that the claim 
was not made at the time it should have been made, and tiiat 
the defendant did not request the Sheriff to summon three dis- 
interested persons to aj^ndse the property, as is directed by 
the act of Assembly. 

The Court are of opinion, that if at any time before a $dU of 
the personal property of a debtor, by the Sheriff, or other oflB- 
cer, a claim is made bv the debtor to the $800 worth of prop- 
erty, the claim is maoe M timey and that when so made, it is 
the duty of the officer having charge of the process, to set apart 
in the mode directed by the act, the articles the debtor mav se- 
lect When a debtor claims $800 worth of property levied on, 
or dwns the benefit of the law, although not accompanied with 
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a request to the Sheriff to summon three diaiiiterested men to 
appraise the property, the debtor thereby manifests his inten- 
tion to ayail himself of the benefits of the law, as strimgly as if 
the reooeet were made in the yery words of the act of assem- 
bly. This desire by the debtor, expressed as it was to the 
Sheriff, in the present case, the Court think should not have 
been d^egarded by the officer, and when the officer notwith- 
standing proceeds to sell, the Court will permit the debtor to 
receive the proceeds of the sale of the property, to which he 
would have neen entitled, and will not compel lum to resort to 
an action against the Sheriff, or other officer in charge of tiie 



The Court, therefore, grant the prayer of the defendant and 
order and direct the sum of $800 to be paid to him out of the 
amount paid into Court by the Sheriff. 



Judge Kane's Charge in the Christiana Case 
under the Fugitive Slave Law. 

UNITED STATES v. SAMUEL WTTiUAMfl. 
, Hr THE UKITBD STATES DISTRICT COURT, FBBRUART, 1852. 

IndietmenU under the 7th eectton of the Fugitive Slave Law 

qfl860. 

The case deriTet all its interest, and almost all its import- 
ance, from circumstances that can hare no bearing npon its de* 
termination. It is immaterial irhat was the character or what 
were the consequences of the Christiana outra^ so far as this 
trial is concerned, provided it involYed the crmies laid in the 
indictment. 

Equally immaterial is it, what may be the feelings, whether 
of sympathy with the prisoner or of indignation against him, 
that may obtain in this community, or elsewhere,— or what may 
be the criticbms with which our judgment is hereafter to be ris- 
ited. We have nothing to do with external opinion, presenter 
prospectiye. 

There has been thrown upon my table, since this trial began, 
a somewhat censorious commentary on the action of our Cir- 
cuit Court in the recent treason case.* It emanates professedly 
from the Executive Department of one of the States ; though 
its tone and spirit, its misapprehensions of the adjudication it 

*Se« Judge Crier's opinion in Am. Law Jour., p. 458. 
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oandraiBS) the inoonse^enoe of its lo^e, and the want of com- 
ity if not of idf-pespeot which it manifests, might assert for it 
a leM dignified antiiorship. 

Bat whateyer may be its pretensions to notice from others, I 
have no purpose to reply to it. I haye learnt lon^; since, that 
he, whose ami or whose nope it is, to satisfy that miscalled pub- 
lic sentiment, which flames so fiercely and briefly in the pyro- 
technics of party controyersy, must admit a yersatility of prin- 
ciple, inappropriate to the functions of the Bench. I naye 
learnt, too, that there is a higher public sentiment, less yaria- 
ble and more enduring, that yindicateis for official fidelity and 
honor their just recompense of fame ; and I am conyinceo^ that 
for a causeless assault upon judicial character or bearing, there 
is no rebuke so appropriate or so pungent as that which is ad- 
ministered by silence. 

I abstain carefully therefore firom any defence of my col- 
leapie who presided m that cause. A man so pure, so learned, 
so mdefatigable, so fearless, in all regards so eminent as he is, 
cannot need a defender any where. And, as to his ruUnflS 
throughout the trial, and the yiews that were expressed in t£e 
charge, I am too well content to share in the responsibilities 
that may attach to them, to inyite firom me a single remark in 
support of their correctness. 

I should not haye adyerted to this distasteful circumstance at 
an, but as tiiis cause grows out of the same transaction with tha 
case of Hanway, ana is watched with somethine of the same 
feelinjg, I am anxious to caution you, howeyer neecuessly, against 
yieldmg in any the slightest degree to apprehensions of cen- 
sure, or the more insidious influences of popular finyor. We can- 
not look around the Court-room, without seeing that this pro- 
eecution has enlisted conflicting oj^inions and wishes in our 
communis* Howeyer we may decide, there will be some to 
approye our action, — ^more, probably, to condemn it. We haye 
but one path to follow, — ^it is the easiest, and in the long run 
the safest, — that 'whidi is pointed out by a disciplined and 
fearless conscience. 

The questions for you to try are two. 1st— Was there on 
the occasion referred to, a criminal infraction of the 7th section 
of the Fugitiye Slaye Law ? 2d.— Was the defendant one of 
the guilty parties to that infraction 7 

The descriptiye words of the section are as follows : 
" That any person who shall knowindy and willingly ob- 
struct, hinder, or preyent such claimant, his agent or attorney, 
or any person or persons lawfully assisting him, her, or them, 
from arresting such a fugitiye from senrice or labor, either with 
or without process as aforesaid— or shall rescue or attempt to 



Digitized by 



Google 



488 AMERICAN LAW JOURNAL. 

[Charge of Judge Kam in tiM Chnstbaa OtM.] 

rescue such fngitiTe from senioe or lalxHr, from the custody of 
saoh claimant^ his or her acent or attorney, or other person 
lawfullpr assfatiDg as aforesaic^ when soarresledpiirsiiMit to the 
anthonty herein giren and declared— or shall aid, abet, or as- 
sist such person so owin|; service or labor as aforesaid, directly 
or indirectly to escape m)m such daimant, his agent or attor- 
ney, or other person or persons legally anthoriied as aforesaid 
—or shiJl harbor or conceal such ragitire, so as to jHrevent the 
^scorery and arrest of such perscm, after n<rtioe or knowledge 
cf the fact that snch person was a fi^tiTe from labor or servioe 
as aforesaid ;" — shall, &c., &c., &c. The power of Congress to 
legislate npon this subject is derived fit>m the 2d sec. of the 4th 
art. of die Constitution : *^ No person held to service or labor in 
one State under the laws thereof^ escaping into another, shall 
in conseauence of any law or regulation therein be discharged 
from such service or labor, but snail be delivered up, on claim 
of the party to whom such labor or service may be due." As 
the provisions of the law must be understood of course with re- 
ference to the authority under which it was enacted ; and as 
the constitution provides only for the case of fugitives escaping 
from one State into another, and there claimed : it is plain that 
the act of aiding a slave to escape fix>m the domestic custody of 
his master, however reprehensible such an act may be, b not an 
offence within the meaning of the Fugitive Slave Law. The 
action which it forbids is of a subsequent time, when the slave 
has passed beyond the limits of the State under whose laws he 
was held : and it must be such action as tends to make the 
master's claim of recaption ineffective, or to molest him in its 
exercise. Beyond this the act does not go. 

Bearing this in mind, we may distribute the subjects of this 
section under four titles, two of which relate to offences that 
may be committed before the arrest, and two to offences that 
may be committed after it: 

Ist. The harboring or concealing a fugitive, afier knowledge 
or notice that he is such, so as to prevent lus discovery and 
arrest: 

2d. The knowingly and willingly obstructing, hindering, or 
preventing the damiant or his representative from arresting 
die fugitive : 

8d. The rescuing or attempting to rescue a furtive after ar- 
rest : — and, 

4th. The aiding, abetting or assisting him to escape fix>m the 
claimant or his representative after reci^tion. 

I repeat it ; for in other cases, though not perhaps in this, 
the remark majr be important : the *^ escape, to which this 
part of the section refers, is an escape afier recaption. As I 
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liave already shown, the cooBtitiitioiial proyiflion, under which 
alone Congress has power orer the sabject, has no application 
to the original escape from the master's homestead ; and there 
can be no second escape nntil after recaption. 

Not that it is lawful to abet or assist the slave, after he has 
passed into pur State, in frustrating or eluding the claimant's 
pursuit. But this is not the offence of assisting him to escape, 
though it may be included appropriately in that of obstructingi 
hinderinj^, and preTenting the arrest. 

There is then but one form of offence in question here ; for 
there is no eyidence of harboring, and taone of attempted res* 
cue or escape after arrest. The only part of the section whioh 
we have to consider, is that which speaks of obstructing, hin- 
dsri^ or preventing an attempted arrest. 

'* Obstruct, hinder, prevent ;" these words as commonly used 
are synonyms, and are given as such in the dictionaries. Bui 
they are of different roots, and are employed conventionally to 
express varying shades of meaninff . Speaking etymoloeicaU^ ; 
to obstruct, ob^truo (Lat.), is to build or set up something in 
the way ; to hinder, hind [Anglo-Saxon], as in behind^ hind" 
fno$tj is to pull back ; to {prevent, prcevenio^ [LatinJ, is to come 
before, to tnwart b^ anticipating. In a more critic^ aooenta^ 
tion : obstntet implies opposition without active force, and does 
not imply that the opposition was in the end effective ; hinder 
implies action, and to some extent effectiveness ; to j)revent is 
to be effective, but not neceswuily by force, either active or in- 
ert Thus, it may be, that an officer of the law was obstructed 
in his duty, and hindered i>ephaps for a time, but net finaUv 
frevented from performing it So too, he may have been ah* 
sfr;H^€(|/j^. bp^ surmounting or avoiding the obstruction, he may 
have been not even hindered. Again, he may be wevented by 
stratagem, though stratageft alone can neither hinder j or oo^ 
flnk^t nim ; and yet, should the success of the stratagem in- 
volve action, as it would almost necessarily, it might be very 
Sestionable whether the act ought not to be regarded as a 
ndranee. 

These distinctions are, however, the appropriate subiects of 
scholastic, rather than juridical disquisition. Statutes defining 
crimes, unless the phraseology they emplctj h<^ ^ieexk itself le- 
gally defined, must be interpreted as their language is under- 
stood by mankind at large, — according to the every day import 
of the words. I shall, therefore, charge you, that the words 
** obstruct," "hinder," and "prevent," in the act before us, 
mean substantially the same thing ; and that it is accordingly 
criminal, knowingly and wilfully to frustrate or retard the 
attempted recaption of a fugitive slave b^ his master or his 
representative, whether it be by force, active or passive, or by 
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Stratagem. And I fbrther charge yoo, that, the offence being 
a miBcbmeanor, he who aids, abets, or assists another to com- 
mit it, whether he be present or absent at the oonsnmmatkm of 
the deed, is himself goilty as a principaL 

But the aiding, abetting, and assisting, mnst have reference 
both to the principal wrong-doer and to his crime. It is not 
erery act, wnich contribates to or facilitates the perpetration of 
an offence, that is r^^arded in law as accessorial to it; eren 
though the act be in itself immoral or nnlawfoL It mnst be 
. something that is connected with the particular offence, and 
that supposes some degree of complicity in it with the principal 
offender. 

To convict one as accessary to a felony, or to involve him in 
the guilt of a misdemeanor for an act in which he participated 
indirectly, it must be shown that he was privy to its CMimis- 
sion by others, or at least that there was a concert of purpose 
and of act between him and them in regard to it. So, in the 
case of Bex vs. Bingley, before the twelve judges. Buss and 
By. 448, while it was held not to be necessary that all should 
be present at the consummation of the crime, but that all might 
be guilty, though each had contributed his part towards it sep- 
arately from the rest, yet the conviction was sustained on the 
ground that the act i[ each was '* in pursuance of a common 
pkn." 

And there is cardinal ttood sense in all this. For while, on 
the one hand, it would be a mockery of justice, if criminals 
could elude conviction, by ingeniously distributine the parts 
of their drama,^-on the other hand, no man could be safe in 
rendering the commonest ofiiceB of friendship or charity, if he 
were held liable to share all the guilt which his kindness to- 
wards others mi^ht enable them to commit. An act innocent 
in purpose, and innocent in fact at the time, cannot be made 
unlawful by the acts of others. 

I believe these few and simple propositions embody all the 
views which I need present to you of the law of this case. So 
far as they relate to the statute under which the defendant is 
indicted, you will perhaps agree with me that they do not jus- 
tify the obloquy with which that statute has been assailed. It 
is not true, as I read its history and its provisions, that it strikes 
at the justly regulated sympathies of manhood ; for the first 
sympathies of every man should be with his country, her safe- 
ty, and her honor, and these exact as indispensable a ready and 
abiding fidelity to the constitutional compact. It does not vio- 
late the domestic charities ; you may give rest to the weary, 
food to the hungry, clothing and a home to the necessitous — 
yes, and speed him on his way, whether he be bond or free ; 
if your motives be honest, your purpose ingenous, if you have 
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not sonffht to wrong the master under cover of charity to the 
Blare, this law does not condemn you. But you shall not, be* 
oiiise you disbeliere in the wisdom, or the safety, or the justice 
of the institutions, which the neople of other States hare made 
for their own goTemment, and while your faith stands pledged 
to them that their institutions shall be respected, and while you 
are receiving the benefits which they plighted to you in return, 
you shall not Justify the forfeiture of your pledge by appealing 
to your conscience. You shall not, under pretext of exercising 
diarities or indulging empathies, stand between jout neigh- 
bor and his covenanted rights, make inroads upon his estate, or 
endanger hb fireside. You shall not harbor and conceal a fn- 
gitive, whose arrest is authorixed by the constitution under 
which you live ; you shall not obstruct, or resist, or prevent the 
man, who with lawful authority seeks to arrest him ; you shall 
not seek to rescue him when arrested; or make the arrest fu- 
tile by ministering to his escape. 

Such, as I understand it, is the Fncitive Slave Act, an i«t 
called for, as I have always thought, by the exigencies of ih^ 
time, in accordance with the constitution, both in principle and 
terms, and to be construed by it; an act, which can be held up 
to popular censure, only by expanding its provisions beyona 
their object and import, and thus vicuaiing the fundamental 
rules of legal interpretation. 

There are several questions of law that have been raised by 
the counsel for the defence, to which I have not thought it ne- 
cessary now to advert, some of them grave ones. Should your 
verdict make them important, the^ can be discussed hereafter^ 

If you believe the evidence, it is in proof that the ^rime of 
obstructing, hindering, a^d preventing the claimant of a fugi- 
tive from making the arre^ of his fugitive has been committed 
within the meanmg of the act of Congress. It is on the other 
hand admitted, that this defendant was not, at the time when 
the offence was committed, personally present at the place of 
its commission. The question, to be answ^ed by your verdict, 
is whether he so was connected with the perpetration of the crime 
as to share the guilt of the immediate actors ? 

The answer to this question involves two inquiries, on both 
of whichyou must pass — 1. What connection in point of fact 7 
and S. What community of purpose, or in the words of the 
twelve judges, what ^^ common plan" does the evidence estab- 
lish between Williams and the men who assembled at Parker's 
house, to obstruct, hinder, or prevent the arrest or capture of 
of Mr. Gorsuch's slaves ? For, such a connection in fact, and 
such a community of purpose, must be established in proof, or 
your verdict must be one of acquittal. 

The evidence that bears on these inquiries is, in a small com- 
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pate. It is before me^ as reported with admirable accuracy by 
the phonographic reporters, and I will with much pleasure read 
orer to yoa such parts as any of you may judse material. — 
As I understand the facts sapposed to be prorec^ they are, on 
the part of the prosecution, these : 

That the defendant went up in the cars on the night of the 
9th of September, [the outbrcAk near Christiana being on the 
morning of the 11th,] as far as PenningtouTille, arriving there 
abcmt 2 o'clo^ in the morning of the 10th, that he was recog- 
nised there by one ^f the oflBcers who had been employed by 
Mr. Oorsuch ; and that when this officer afterwards proceeded 
on in a wagon, he saw a person whose dress appeared in the 
dim light to resemble the defendant's, following tne wagon for 
a time at a distance ; that the defendant went after day-light 
on the morning of the 10th to the house of a witness, whom he 
did not kiiow, some three miles from Parker's house, saying 
that he had mistaken it for the house of another man, whom he 
wished to inform that he had come up in the cars with seyeral 
men who were after slares, and he reauested the witness to let 
the slaves know ; that he said one of tne slaves was named Nel- 
son, and that the names of three others were on a paper that he 
had left at Christiana, but without saying with whom, or where 
the slaves were to be found ; that he parted with the witness to 
go back to the railroad ; and that he got into the cars about 9 
o'clock in the morning, and returned to Philadelphia ; and that 
when arrested for treason some five days afterwards, he said to 
the officer who arrested him, in the hearing of the witness, an 
assistant officer, that he had conveyed the news to Christiana, 
and would do so again if he was at liberty, and that he consid- 
ered it his duty to do so. 

On the part of the defence, the defendant's visit to Penning- 
tonville, was explained by the fact that he went there to de- 
mand payment o( a note which was due to him from a colored 
person living there ; and it was argued that the bearing of the 
officer at Penningtonville, as well as his imputed character, was 
such as to justify the suspicion that he was on an illicit errand ; 
that there having been anxieties and alarm for some weeks be- 
fore among the colored population of the neighborhood, in con- 
sequence of attempts made to kidnap tree persons near them, 
some of which had been successful, as was proved, and the de- 
fendant being himself a colored man, be would naturally, and 
might lawfully desire, that what he had seen and what he sus- 
pected should be known to the parties endangered ; and the 
officer who arrested him, who h^ made a minute at the time 
of the defendant's language, swore that he spoke of kidnappers 
and kidnapping, and not of the reclamation of slaves. Besides 
this, the defendant has proved by several witnesses of standing 
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among «, that he has for many yean been known as a merito- 
ruMia and law-biding -man. 

If these are the fiuste, it will be for you to say, whether they 
establish any connection whatever between the defendant and 
the law-breaikers at Parkw's house ; and whether, if so, they 
establish a complicity on his part in any of the transactions 
that ooomred there, any combmation with the principal wrong- 
doers, any commnnity of pnrpose and of plan. 

Yon are not to presome guilt ; bat if yon hare reasonable 
doubts, they are to make for the defendant On the other hand 
you are not to require direct proof of that, which from its very 
character can only be reached by inference from attending cir- 
cumstances. The question of fact is for you, not for the Court 
to pass upon. I leaye it with you, satisfied that you will render 
an honest and impartial rerdict. 

Verdict not guilty. 



Supreme Court of Pennsjlvania. 

Pkaad$i>hia Nm Pnics.— J. Oibsov, presiding. 

ESNDERDDIB «. PHELIN.* 

1. Ob a motlofD for a nsw trial on the ground of nowty diicoTorodtTidonoo, tht 
Oovrt mj order the bow witaeoiee'to be examined before a CoBuniedoBer, 
Ib order to OBaUe it to Judge of die merits of die i^iplieatioB. TheleliidBTit 
ia fBoh caee sbeold oooteiB the ntaiee of the witae ea ee» sad tlie SBbetenoeof 
What Hkij are expected to prore^ 

8. Ob this motion the Goort will Bot inquire whether the aewfy diseoTored eri- 
denee mi^t iBdnoe a jniy to giTO a differoBt Terdiet^ bnt whether the legiti- 
Biate effeet of the eridenoe would be to require a diUbreBt Terdiot 

8. The Btmoet dfligeaoe must be exercised ia findiag witBossee who reside in 
the same eoBBtj, for if the fhot of diligence be doubtAil, the motion for a 
BOW trial cannot prerall on the ground of newly disoorered eridenoe. 

4. The Courts are strict in their exactions on motions upon the ground of new- 
Ij disoorered eridencey and the ground laid is examined with scrupulous care 
and attentioB. 

QtBOm^ J. — Rule far new Trial — ^This was an action for 
loss of serrice of plaintiff 'b daughter, seduced by defendant. — 
The junr gave aamages^ in $2,500. A rule of the Supreme 
Oourt of New York requires a motion for a new trial on the 

*This case has gone to the Supreme Court on certificate from Nisi Prius. 
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Scmnd of newly discorered evidence, to be heard, not on affi- 
vita only, but on an exhibition of the evidence itself as a part 
of the case, in order to enable the Court to judge from an in* 
spection of the whole, not only of the matmality of the evi- 
dence and its pertinency to the issue, but of the diligence of the 
party in seeking to discover and produce it We have no pos- 
itive rule on the subject ; but if the motion were determined on 
the affidavit of the unsuccessful PArty only, he would have pow- 
er to swear away a verdict which his testimony was incompetent 
to prevent. On the principle of Down vs. Morrell, 1 Hall, 
Rep. 882, I ordered the new witnesses to be examined 
before a commissioner, in the presence of the counsel, with 
liberty to cross-examine, and their depositions have put the 
case fully before me. 

Witnesses discovered after the filing of the affidavit, were 
also exatnined ; and were their testimony even decisive of the 
merits, it would have to be laid out of the case as it now stands. 
Had the defendant moved to amend his affidavit, I would have 
allowed him to do so, though it is signally deficient in omitting 
the names of all the witnesses and the substance of what they 
were expected to prove. For this alone, the rule might be dis- 
charged. Such is the principle of Ridiardson vs. backus, 2 
Johns. 59, and it rests on the sensible foundation, not only that 
an exposition of the ground of the party's belief is a counter- 
check to his own swearing, but that it enables his antagonist on 
the principle of Williams vs. Baldwin, 18 Johns. 489, to attack 
the character of the proposed witnesses by depositions address- 
ed to the discretion of the court. But as no objection to the 
depositions has been made for the deficiency of the affidavits, I 
shall treat them as if they were all legitimately reference. And 
here, let me say in advance, that I do not consider the testimo- 
ny of any of the witnesses to be merelv cumulative. 

The proof attempted at the trial, of the daughter's inconti- 
nence and wantonness, was presentable only in mitigation of 
damages ; for it is certainly actionable to deprive a master of 
the services of his maid, however lewd she mav have been. Where 
however, a father sues ostensibly for loss of labor, but actually 
for the ruin of his daughter, anything to show that she had 
been ruined already, or that shi was in a fair way to be so, 
seems to me proper to lessen the amount of the injury. Yet it 
seems strange that in Shamway vs. Fowler, 2 Johns. 425, new- 
ly discovered evidence of actual connexion was ruled to be in- 
competent to discredit the daughter who had been a witness; 
but why not to prove a distinct fact pertinent to the question 
of mitigation ? On the principle of Guyott vs. Butts, 4 Wend. 
579, I should have thought it competent to prove another act 
of connexion distinct from the one sworn to at the trial, be- 
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> it would be new evidence of a new fact, certainly of the 
same atamn as the first, but independent of it, and equally per- 
tinent to the question of mitigation. 

Where eyidence of similar, but not identical acts leading to* 
a ^mrticdar conclusion of fact, was encountered by rebutting 
endence at the trial, a court might properly give a party an 
opportunity to prove an additional fact, leading to the same 
eonclusion by an undiscovered witness, not to strengthen the 
testimony of an^ previous witness, but to lead to the oonclusion 
by proof of distmct and independent instances. But if uncon- 
tntoided evidence of exactly similar facts had been put forth 
before the jury, it could not be supposed that if the evidence of 
the new fact also had been put betore them, it would have pro- 
duced a different verdict ; and if it would not, it would result 
that the party was not prejudiced by not having discovered it. 
New trials are not granted to give a party the benefit of an in- 
vigorated case ; but to give it the weisht it may be supposed it 
would have had in the estimation of tne jury, if the i^ter dis- 
covered evidence had been produced. In the opinion express- 
ed in the Lessee of Ludlow vs. Park, 4 Ham. Ohio B. 5, it was 
Bud that in considering the motion, the Court will not inquire 
whether taking the newly discovered evidence in connexion with 
that exhibited on the trial, a jury mijght be induced to eive • 
different verdict, but whether the legitimate effect of such evi- 
dence would be to require a different verdict. I should say, 
the question is not what verdict would another juiy give, but 
what verdict would the jury who passed on the case have given* 
If there is good reason to suppose that the new evidence would 
have been inoperative, there can be no reason to supp^ that 
the part^ was prejudiced by the absence of it. 

Now, in this case^ there was uncontradicted evidence of in- 
decent familiarities with th^ daughter's person ; and I am not 
to suppose that evidence of other instances of indecent famili- 
ty, would have produced a different result. Except in an over- 
whelming case of excessive damages, a. court, is not at liberty to 
give the losing party a second chance in an action for a person- 
al suit. Only one of the new witnesses speaks of actual incon- 
tinence; and on his testimony the fate of this motion must de- 
pend. At the trial but one witness swore to an instance of it ; 
but he was contradicted and discredited broadly and satisfacto- 
rily ; and it is impossible to say what would have been the re- 
sult had the witness now proposed been examined. 

But might he not have .been produced by the exercise of. ex- 
treme diligence ? The importance of his testimony was suggest- 
ed to the defendant six davs before the testimony was closed — 
a period ample enough to hunt up a witness resident in the same 
city — yet he took no step himself to find out his whereabout, 
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nor did he take out a sabpoena for him. He merely told the 

EersoQ who made the miggeBti(m to find him if he could, and ^ave 
imself no further trouble about the matter. He ought to nave 
' put every means in his power in action. Ihat person whom I 
shall call the defendant's agent, is the brother-in-law of the 
witness, who was a brakeman under him at the period material 
to the question. 

The residence of the witness's mother, also in Philadelphia, 
was known to the agent ; yet he did not inquire of her for the 
residence of her son, because, as he says, he knew the mother 
had dropped her acquaintance with her son for the reason that 
he himsefr, and his wife, the witness's sister, had dropped it, 
owing to the badness of his habits and character. Still, the 
mother might have been able to direct him to the residence of 
her son ; for no mother ceases to watch over the wandering 
of her child, however profligate. It was known that the wit- 
ness had shortly before kept the Excelsior Tavern, not a stone's 
throw from the Court House. He had previously kept a public 
house at Eighth and Catharine streets. The agent went there. 
It was shut up. He inquired of persons at the comer as to the 
whereabouts of the witness. He inquired also of people about 
the Court House ; and of those who frequented his own tavern. 
There was certainly no diligence in that. On the other hand, 
the witness swears that he nad been a police officer, and was 
generally known to his fellows and the tip staves of the courts; 
and that he might easily have been founcL Now the defendant 
was bound to make out a clear case of active diligence ; for if 
he left the fact doubtful, he was bound to know tbtt his motion 
could not prevail. 

There is another circumstance proper for the discretion of a 
ludge : it is the character of the witness drawn by himself and 
his connexions. Without ability to read, and consequently, 
without moral or reli^ous training, he was put aboard of a man 
of-war at the age m eleven, and with the few intermissions 
since, has followed the sea. In these he has successively been 
a brake-man, a bar-keeper, a tavern-keeper, and the keeper of 
a sailor's boarding-house. He left the country, at one time, to 
evade arrest on a warrant for a fireman's riot ; and his mother 
and brother-in-law have broken off their connexion with him. 
This is not all. He has volunteered [for he could not be com- 
pelled] to blacken the memory of a woman in her grave, by ex- 
posing her infirmities and her favors to him. And on what 
eonsideration? To serve a man scarce known to him. What 
respect ought a jury to pay to the testimony of such a witness 7 
In the Lessee of Ludlow vs. Clark, already quoted, it was said, 
** In the trial of issues of fact, the Court judge of the compe- 
tency, the jury of the credibility and effect of the testimony ; 
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b«t after Terdiet, when die motion for a new trial is considered, 
the Court judge, not only of the competency, but of the credi- 
bility and effect of the testimony." On tliat ground alone, I 
wouU hesitate to grant a new trial. 

The Courts have beoome strict in their exactions on motions 
like the present. The ground laid is examined with scrupulous 
care, not only because it is daneerous but because it would gi?e 
two chances to one. Li a case uke the present, in* which nearly 
a Jrandred witnesses hare been already examined, and about 
which the whole country-side knows something, there would be 
no end of new trials if the verdict were set aside as often as a 
new witness were hunted up. Extreme strictness may bear hard 
4n particular cases — and this may be one of them— A>ut, as wais 
said by Mr. President Rush, in Aubel ts. Ealer, 2 BinncF, 582 
in note — *^ it is infinitely better that a single person should suf- 
fer nuschief^ than that erery man should hare it in his power 
1>y keeping back part of his evidence, and then swearin|; that 
it was mislaid, to destroy verdicts and introduce new trials at 
hisjpleasure." 

The principle is a sound one, and there is nothing in the case 
before me to make it an exception. 

Rule discharged. 



District Court of Philadelphia Goonly. 

BuU U ut anie Sheriff *9 Apprai$emeni. 
BLBEVeR 9. HICHOLSOK. 



Th% Coort wukj Mt ftdde tiie 8k«riff't appraiamMit Mid« tmdw tkt Mt of 
April 9, 1S49, Mmm<mlj oiOkd tke •SCO Cxoiptfaii Uw, wbm tiM s^ 
prito wMPt it mwok bdir th» mukH nisu. 



Opinion per Shauwooi), P. J.— This is a cateunder the act 
of 9th Apnl, 1849, the |800 Exemption Law. Upon the de- 
positions sulmitted, we have no doubt that the appraisement is 
so much below the res! market value of the property, that it 
would be hi^y unjust to the nlwntiir to allow it to stand. We 
have held the subject under aavisement, because this is the fiivt 
case in which the interference of the Court has been invoked 
to set aside the ^>praisement. Upon full reflection, we cannot 
doubt the power of the Court to protect the rights of its suitors, 
and prevent them from being baffled in recovtaing the fruits of 
VOL ZI— KO zi. 
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their judgment by a partial and unjust appraisement of goods 
elected by the defendant to be ret4uned under the act. All 
analogy is in favor of the exercise of such a power. Inouests 
of condemnation have always been subject to the supervision of 
the courts, and it would be too much to claim for the in- 

auest of three men, exemption from the power exercised by 
lie court over the verdict of twelve men in a trial publicly con- 
ducted under, the superintendence of one of the members of the 
court. The only doubt suggested to our minds has been wheth- 
er the court could take cognisance of the appraisement until 
certified of the fact by the return of the Sheriff. But if we 
were obliged to wait for that, the goods appraised would, in 
many instances, be beyond our reach. The lien of the execu- 
tion would be gone, and the wrong, in a majority of cases, 
would be irremediable. The court may interfere in cases some- 
what similar, and on similar grounds, in setting aside Sheri£k' 
sales, in discharging on common bail, and other cases, before 
they are advised of the Sheriffs' proceedings by a formal re- 
turn. 
Bule absolute. 



In the Circuit Court of the United States. 

VoT ilie Maryland Digtriet. 

Before Glbkk, District Judge, (the Chief Justiee being abseDt at the Snprexnt* 

Court) 

WINANS V. DENMEADS. 

This iras an action on a patent for a coal car. The plaintiff 
by his patent declared the principle of his iuTention to be the 
making of the car-body in the lower part in the form of a frus- 
trum of a cone, that form securing an equal pressure of the load 
in all parts, and by its diminishmg proportions allowing it to 
pass through the truck frame so as to lower the oratre of 
gravity. 

The defendants had made car-bodies in the form a frustrum 
of an odagonal pyramid, and they were alleged to have thereby 
infringed the patent of the plaintiff^ as the pyramid acted on 
the same principle with, though not altogether as well as, the 
cone. 

The Court decided, after a full argument, that the plaintiff 
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hftd by hb patent restricted himself to the particular form of 
ear-body tiiere desciibedi and was consequently not entitled to 
recover. 

J. H. B. LMtrobej for plaintiff. 

J. Ma$on Oampbelty for defendant. 



New York Court of Appeals.— April 16, 1852. 
NOTES OP DECISIONS. 

James White v$. John Goatsworth. — Where, on summary 
proceedings by a landlord to remove a tenant on the ground of 
non-payment of rent, the question is raised and passed upon 
whether there was rent in arrear, it is determined as between 
those parties, and in an action afterwards brought by the land- 
lord to recover the identical rent, the abjudication on those 
points in the summary proceedings is conclusive, and is • bar 
to any recovery of such rent, on the ground that the question 
has t>een alreaay acyusted by a competent tribunal, and is con- 
clusive upon the parties to it 

Juc^ent of Supreme Court aflbrmed, with costs. 

Opmiam by Ri4;gle8, Ch. J., and Edmonds, J. 

Charles H. Merrit, Ex'r. A(c., V9. John F. Seaman. and oth« 
ers. — ^In an action brought by an executor, as such, a set-off 
pleaded as agunst him personally, and not as against him as 
executor, nor against him as testator, is not admisrible. 

And where judgment is tendered against the estate for a set 
off, pleaded as against the plaintiff personally, and not as exe- 
cutor, it will be reversed. 

Jutonent of Supreme Court reversed, and report of referee 
set aside, and a new trial awarded. Costs to abide the event. 

Opiniam by Gardner, Qridley and Edmonds, JJ. 

Abraham B. Hasbrouck and others v$. Ezekiel S. Eltingand 
others. — So much of the decree of the Supreme Court and of 
the Yioe-Chancellor as respects the conveyance of the life es- 
tate of Solomon Y . Elting, to Abraham Y . N. Eltmg, in the 88 
acre lot, reversed, and the conveyanoe declared fraudulent and 
vcud, as against the creditors of Solomon Y. Biting. The resi- 
due of the decree of the Supreme Court aflSrmed, with costs. 

Opini(m$ by Jewett and J ohnson, JJ. 

Benjamin Frees v$. David Ford, jr : The Same vs. The Same 
and J. C. Ford.-^Tbe enactments of the Judiciary Act confer- 
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ring jurifldBction in dril sniti on the County Courts are consti- 
tutional. Tlie term *^ sjiecial eases," as used in the eonstitn- 
tion in reference to the jnrisdiction of those conrtSy does not 
mean only those^ proceecungs which, nnder our statutes, have 
obtained a techni<»l name of '* speoal proceeding/' bnt snch 
cases as the Legjislatore may specify, contradistmgnished from 
general iorisdiction. 

But the record not shoirinff that the County Court had iuris- 
diction of the person of the aefendants by reason of their re- 
sidence in the county ; for that reason 

Judgment of Supreme Court reversed, and judgment render- 
ed for defendants, with costs of the court below. 

C^niani by Johnson, Weller and Edmonds, JJ. 

Samuel 0. Yanderpoel, Rec'r. v$. John J. Van Yalkenburgh 
and A- P« Van Alstyne. — The judgment of the Surrogate, ad- 
mitting a will to probate, is conclusiTe upon the parties to the 
proceraing, and those claiming under them, and cannot be ques- 
tioned in a collateral action. 

Judgment of Supreme Court affirmed, with costs. 

OpinioHM by Edmonds and Gardiner, JJ. 

JhmxH Younff v$. Abram Mudge, Ez'r., kc. — ^Where on ihe 
sale of persons! proper^ it is agreed that the rendee, if on 
trial he should not find the artide to answer his purpose, mieht 
within a certam time, re-conrey it to the Tender, and receive 
back the price he paid, the yendee within the specified time ex- 
ecuted a re-conreyance, which the vendor accepted, such accept- 
ance is a waiver by the vendor of die condition on which the 
ri^t of recovery was founded. 

And the articles in such re-conveyance bind the vendor, where 
he accepted the paper without any objection as to their ac- 
curacy. 

And espedally where in the complaint it was averred that 
those recitals were true, and a demurrer is interposed, which ad- 
XBits the truth of the averment. 

Judgment of the Supreme Court reversed, and judgment ren- 
dered for plaintiff on the demurrer, with costs of the court 
belew 

Opinumihy Walson and Jewett, J J. 

John P. Adams iff. Saratom and Washinj^ton Railroad Com- 
pany.— Where on the trial of «n action of ejectment against the 
defendants who claim tide under certain special proceedings 
pursuant to the statutes providing for the appraisal, before a 
county judge, of private propertjr taken for the use of the road, 
the record of those proceedings is given in evid^ice, it is not 
condusive against the other purty, and evidence tending to 
dhow a want of jurisdiction was improperly exduded. 
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And tlioii|g1i the offer of the evidence may hmye been toe 
broadj that is not available on review, when the ground of the 
ezdnaion of it rested and was put solely upon the oonelnaive^ 
ness of the record. 

Jn^mnent of Supreme Court reversed, and a new trial award- 
ed. Costs to abide the event. 

Opmiam by Gridley. J., and Buggies, Ch. J. 

The Bank of Poughkeepsie v$. Jonas Hasbrouck. — ^Where a 
note aninst a deceased person had been transferred to the 
idaintms during his life-time and was held by them, during the 
administration on his estate, and the administrator, without ex- 
acting the production of the note, pa]^ the amount thereof to 
the original payee, and on the final ^tribution before the Sur- 
roeate, presents it as a claim of his own, and has it allowed and 
fhaA to him as a creditor, he is liable for money had and re- 
ceived to the real holder of the note* 

And the decree of the Surrogate on such dbtribution, thoogh 
made after due publication of notice to creditors, is not condti- 
nve as to the ownership of the debt between the real owner and 
him who has thus illegally obtained payment of them, but tiiat 
question may be raised and determined in anotLer action. 

Judgment of Supreme Court reversed, and the report ciibe 
referee confirmed, with costs of the court below. 

Ofdniani by Welles and Johiuon, JJ. Buggies, Ch. J., be- 
ing mterested, gave no opinion. 

The City of Oswego V9. The Oswego Canal Company. — ^A 
dedication of land to the use of the public as a highway, does 
not of itself create a highway with all the duties and privileffes 
of a public way. It may convey to individual owners of a^a- 
cent property a right of wn^ for themselves, and also a right 
that others may be permitted to use it as a public highway, but 
it does not thence follow that it is a public highway chargeable 
upon the Commissioners of Highways as one wmch they are 
bound to maintain and keep in order. 

Jn this case, the streets which pass over the canal of the de^ 
fondants, were not public highways at the time they built their 
canal, nor until afterwards, and therefore they were not bound 
to maintain bridges for the purpose of continuing said streets 
over the canal. 
Judgment of Supreme Court affirmed with costs. 
Opinions by Buggies, Ch. J., and Edmonds, J. 
The Chatauque Co. Bank vs. William D. White.— On a bill 
filed against a debtor aud his assignees under a voluntary as- 
signment to set the same aside as fraudulent, an assignment to 
a receiver by order of the court conveys all the estate and title 
of the debtor, and not merely a power to take charge of and 
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preserve the lands of which the debtor was seized at the time 
of the assignment, and consequently had no estate or interest 
in the land on which a jndgment snosequentl j recovered, could 
attach. 

Li such a case, the court have power to decree a sale of the 
land, by the receiver in that suit, and it is not necessarj that 
the creditor should be driven to his execution at law, or that 
he should first procure an execution to be returned unsatisfied. 

Judgment of the Supreme Oourt reversed, and decree of the 
Yice-Cnancellor affirmed with costs in the court below. 

Opinion by Gardner, J. 

William S. Sears v$. John Shafer and others. — On a devise 
apparently for life only, with remainder to the devisee's chil- 
dren, but in reality in fee in the devisee, where, in infirm health 
and expecting the speedy approach of death, and in ignorance 
of her reAl rights under the will, the devisee conveyed all her 
real estate to her brothers, at their insti^tion, and who had 
always conducted her business for her, and thereby disinherited 
her own children, it was held that the conveyance was obtained 
from her by undue influence, and was void. 

Judgment of Supreme Oourt reversed, and decree of Special 
Term affirmed, with costs in the court below. 

Opmtbns by Gridley, J., and Ruggles, Oh. J. 

George Truscott v$. Rufus H. Kb^. — ^A judgment or mort- 
gage taken to secure future advances is good until actual notice 
be civen of a subsequent incumbrance ; merely docketing or re- 
cordbg the subsequent incumbrance is not notice to the prior 
incumbrancer. 

Such mortgage or judgment for future advances, to be good 
against an intervening incumbrance, must upon the record give 
all the requisite information as to the extent and certainty of 
the contract, so that the junior creditor may, by inspection of 
the record, and by common prudence and ordinary diligence, be 
able to ascertain the extent of the incumbrance and the amount 
of advances which it is intended to secure. 

Decree of Supreme Court and of Vice-Chancellor reversed, 
and judgment for plaintiff according to the prayer of the bill, 
with costs in the court below. 

Opinions by Edmonds, Jewett and Grardiner, JJ. 

Sylvanus P. Germain vs. Garret Dennison. — In a suit airainst 
the endorser of a note, by a holder to whom it was transferred 
after maturity, it is competent evidence for the defendant to 
introduce the pass book of the maker with the bank, to show 
payment of the note by him, and also the books of the bank for 
the same purpose ; such evidence not being merely the declara- 
tions of the holder of a note, while in his possession, but acts of 
parties competent to discharge it, showing its discharge. 
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Report of referee set aside^ and new trial granted. Costs 
to abide the event. 

Opinion by Ruggles, Ch. J. Edmonds, J., being related, 
expressed no opinion. 

Frederick P. James vs. Alexander Chalmers. — An order of 
the court below refusing to stay^ proceedings until the determi- 
nation of another controversy involving tlic same question is 
not a proper subject of review in this court. 

The possession of a promissory note by the plaintiff is prima 
facie evidence of his ownership, and although his ownersnip is 
denied by the pleadings, he need not give any other evidence 
but possession until his title is in some manner impeached. 

A former holder of the note, who has transferred it without 
recourse or guaranty, is a competent witness for the plaintiff. 

The declarations of the former holder, made while he was 
such holder, are not competent evidence against the present 
owner, to whom it has been transferred in good faith. 

Judgment aflSrmed, with costs. 

Opinions by Watson, Welles and Jewett, JJ. 

William C. Pierpont vs. Frederick J. Barnard. — ^Where a 
contract for the sale of land stipulated that the bargainee should 
not cut any timber upon the land without the wntten consent 
of the bargainor, it is competent for the parties to change the 
contract by parol, and a parol license to cut timber would be 
good, and would convey to the bargainee the title to the tim- 
ber cut pursuant to such permission. 

Judgment of Supreme Court reversed and new trial award- 
ed ; costs to abide the event. 

Opinions by Welles, Jewett, Gridley and Edmonds, JJ. 

Jacob Carpenter vs. Stephen Hayne. — ^Where parties have 
come to a conclusion as to the terms of an a^eement, and have 
directed them to be reduced to writing for the future signature 
of the parties, and they have never signed the writing, owing 
to a disagreement as to some of the terms, the writing is not 
competent evidence to show the agreement. 

A refusal of a referee to adjourn the hearing before him, 
where it is a matter resting in his discretion, will not be re- 
newed on appeal. 

Judgment affirmed, with costs. 

Opinion by Johnson, J. 

Erastus Smith, assignee, vs. Stephen J. Brinkerhoff. — A debt- 
or to a bankrupt, who, after the presentation of the petition in 
the bankruptcy, purchasies a demand against the bankrupt, can- 
not, in an action brought against him by the assignee in bank- 
ruptcy, set off the same, not so much because of the relation of 
the right of the assignee back to the act of bankruptcy, as be- 
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eaofle under the Btatate of set-off the bankrapt and the debtor 
were never indebted to each other, and had not demands against 
eaoh other arising on contracts. 

And because, to allow a set-off under such circumstances, 
would be a fraud upon the equality designed by the bankrupt 
law. 

Judgment affirmed, with costs. 

Opinion$ by Edmonds and Gardiner, JJ. 

George B. Morehead «t. Frederick Hollister. — Upon the cer- 
tiorari provided by 2 Rev. Stat. 49, § 47, concerning general 
provisions in cases of insolvency, the Supreme Court has power 
to examine and correct any erroneous decision of the officer a 
quo J upon a question of law, and the power of that court is not 
limited to the mere question of the jurisdiction of the inferior 
tribunal and the regularity of the proceedings before him. 

Judgment of the Supreme Court rev^^ed, and proceedings 
before, and the discharge granted by the county judge, annulled 
with costs. 

Opiniam by Gardiner, Edmonds and Ghidley, JJ. 

Simon P. Huff v$. James G. Bennet. — ^Though a witness must 
testify as to his own knowledge and recollection, yet he may 
refer to entries or papers made at the time, for the purpose of 
refreshing his recollection. 

The notes of a judge, as to what was testified to by a witness 
before him, cannot be read to the jury as evidence, where the 
judge testified that he did not know that his minutes were cor- 
rect, and had not intended to keep full and accurate minutes of 
the testimony. 

Judgment affirmed, with costs. 

Opinions by Jewett and Welles, JJ. 

Adrain Van Gieson v$. Cornelius Van Gieson, &c. — ^In an ac- 
tion on a pronUssory note, an answer averring payment is not 
pleading new matter, which it is necessary to controvert, for it 
IS merely taking issue on a material averment of a breach of 
the contract. 

An issue is joined when there is a direct affirmation and de- 
mal of the fact in dispute, and it makes no difference whether 
the affirmative or the negative is first averred. 

In an action on a promissory note, the pluntiff must prove, 
1st. The identity of the note ; 2nd. His interest in it ; 8d. 
That defendant is a party to it ; and 4th. That defendant has 
not performed his contract. The possession of the note by the 
plaintiff is prima facie evidence that it is not paid, and an aver- 
ment of payment is not therefore new matter, but merely in 
denial of a material alle^tion in the complaint. 

Judgment affirmed, with costs. 

Opinions by Johnson and Edmonds, JJ. 
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Ljrman Gibson vs. Josias Pennington. — In a bill for specific 
performance, where the plaintiflFis entitled to relief prayed for, 
and the defendant is unable to convey according to the agree- 
ment, by reason of his not having any title to the land he con- 
tracted to sell, the relief granted will be that the vendor return 
the purchase money with interest. 

The objection that the vendor had not a title at the time of 
making the contract, and that that was then known to the pur- 
chaser, though it might bo a good defence, 'cannot be available 
where it is not set up in the answer. 

Where one of two innocent persons must suffer by the mis- 
conduct of a third, the loss must fall upon him who bv placing 
confidence has caused the third person to commit the wrong 
complained of. 

Judgment affirmed, as to all except the costs of the defend- 
ants, Mayer and Glen, and as to that reversed, and their costs 
to be paid by the plaintiff, without costs to either party in this 
court. 

Opinions by Edmonds, Gardiner and Gridley, JJ. 

William Newton vs. James B. Harris. — The finding of a re- 
feree on the questions, whether the plaintiff had performed his 
contract, and whether performance had been waived, will not 
be reviewed in this court on appeal from the judgment of the 
Supreme Court affirming the report of the referee, because they 
are questions of faot omy. 

A witness can be contradicted by proof, that on another oc- 
casion he had given a different statement, where he has been 
first examined on the subject, and his attention called to the 
time and place, and circumstances under which it is alleged he 
has made such statement, and where such other statement is 
not collateral. 

Judgment reversed and new trial granted ; costs to abide the 
event. 

Opinions by Watson, J. and Ruggles, Ch. J. 

Seth C. Jones vs. Philo Osgood. — An exception to the charge 
of the judge in the form of an exception " to the whole of the 
charge as given, and to each part of it," is too broad, if there 
is any part of the charge correct. An exception in that form 
can be available only, when every part of the charge is wrong. 

It is the province of an exception to the ruling of a judge on 
the trial, to call his attention directly to the objectionable part, 
so that he may, if there be error, correct it at once, and direct 
the attention of the other party to errors which may be supplied 
or waived by him on the trial. 

An exception to a "whole charge'' is too broad, unless it is 
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all wrong, and the addition of the words ^^ and each part of it/' 
makes no difference. 
Judgment affirmed, with costs. 
Opinions by Gridley and Johnson, JJ. 
Franklin E. Corwin, fro. vs. Jabes Corwin. — ^A conveyance 
of land from the owner to his son-in-law, in consideration of loye 
and affection, is not f^ood as a bargain and sale, for wut of a 
pecuniary consideration ; nor as a covenant to stand seized, for 
the want of the relation of blood, or marriage between the par- 
ties to the deed, necessary to support such a covenant. 

The son-in-law is not of the blood of the grantor, nor does 
the relation of marriage exbt between them in such manner as 
to support the deed. 

An answer which sets up a conveyance to the grantee, and 
avers thi^t the mntee has been in possession from about the 
date of the deed for more than twenty years, does not establish 
an adverse possession, for want of the averment that he enter- 
ed under the deed, or occupied claiming title. 

The uncertainty in such a pleading may be amended in the 
court below, after remittitur, but cannot be corrected in this 
court. 

Judgment of Supreme Court reversed, and judgment given 
for de^ndant on the demurrer. 

Opinions by Welles, J., and Buggies, Gh. J. 
John Johnson vs. Thomas Taber. — On a complaint filed to 
correct a mistake in a deed in the description of the premises 
conveyed, where such description was taken from a map which 
both parties supposed to be in conformity with a previous view, 
the mistake will be corrected, because the sale was in fact from 
a practical location. 

Judgment affirmed, with modifications. 
Opinions by Gardiner and Welles, JJ. 
Caleb B. Crosby vs. Bradford R. Wood. — A satisfaction 
piece of a judgment duly executed by the plaintiff and trans- 
mitted to a third person to be used and delivered on certain con- 
ditions, not complied with, and which comes into the possession 
of the debtor without the knowledge or consent of the creditor, 
is not good even as to third parties, unless they have given 
credit or done some act injurious to themselves upon the strength 
of it. 

In this case the subsequent mortgagees obtained no eouities 
superior to the judgment, because they knew of the conaitions 
on which the satisfaction piece was executed and was to be de- 
livered, and which had not been performed. 
Judgment affirmed, with costs. 
Opinion by Johnson, J. 
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Moses Campbell, Ex'r., &c., vs. John G. Campbell, &c. — On 
an appeal from the Surrogate in the mattei* of the final settle- 
ment of an executor's accounts, it not appearing that his judg- 
ment was not warranted by the facts of the case, it will not be 
tlisturbed on appeal, even though the judges of the appellate 
court might have arrived at a different conclusion on the facts. 

The costs of the proceedings below, though in a measure, in 
the discretion of the Surrogate, are nevertheless, under our 
statute, the subject of an appeal. 

But it not appearing that any error in law has been commit- 
ted in that respect, this court will not review the exercise of 
that discretion. 

Judgment aflBrmed, with costs. 

Opinions by Jewett and Gridley, JJ. 

Joseph Watkins vs. Amos Hewitt. — A division line between 
two farms, acquiesced in for forty years, and possession held by 
both parties agreeable to it, for that period of time, in conclu- 
sive on both parties, and cannot bo disturbed. 

An agreement to have the true line run out, and the employ- 
ment of a surveyor to do so, does not affect the title established 
by such acquiescence, where, before the line is run out and an 
award made as to its location, one of the parties withdrew his 
consent thereto, and refused to have the old line disturbed. 

An exception to a whole charge is too broad to be of any 
avail, where any part of it is right ; and the objection cannot 
be taken in this court, that the pleadings showed the facts to 
be different from what they appeared to be on the trial, unless 
the attention of the court was called on the trial to the plead- 
ings. 

Judgment affirmed, with costs. 

Opinion by Gridley, J. 

George W. Niles v$. The People. — A caption to an indict- 
ment is no part of it, and a mistake in it is no error so long as 
it shows that the court trying the cause had jurisdiction. 

It is not error in the judgment, to award that the prisoner be 
imprisoned at hard labor, for though the statute designates im- 
prisonment as the punishment, it also affixes hard labor as a 
consequence and part of the punishment, and it is not error so 
to state in the juagment. 

Where it has been found by the verdict that the fabe pre- 
tences charged were such as were likely to deceive a person of 
ordinary sagacity, a defective mode of stating them in the in- 
dictment will be thereby cured where they appear by implica- 
tion, even if they were so stated as to be bad on demurrer. 

Evidence of similar offences committed at other times is in 
such case competent to show the criminal intention. 
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Defects in rrimin&I cases ma veil as dril, ai^elj in matters 
of forni. TiC't affectinc the merita, arc cored by the rerdict. 

Jvdgmcnt affimed. 

Opinwn by Gridley, J. 

Stephen Van Rensselaer tiii.JJa]Deft Kidd. — ^Where the sheriff 
ift executing a warrant irhick is in tlie natore of an execution 
against the property, leriea and collects tke money after the 
vetnm day, and aflcr the power of the warrant has been spent 
by the lapse of time, the person who iisnes the warrant b not 
liaMe for snch levy, where he haa done no more than merely to 
pnt the warrant into the shmff *a hands, and has not directed 
him to do any act after the retnm day. 

His merely receiving the avails from the sheriff on his retnm- 
ing the process, does not make him liable for the illegal act of 
the sheriff. 

Judgment affirmed, with coats. 

Opinion by Welles, J. 

ESam C. Bliss rs. Safe, Sweet, and others. — Though specific 
performance in eqnity is a matter resting in discretion, it is so 
where there aredrenmstancea of suspicion attending the transac- 
tion, not amounting to fraud, or where the bargain, though not 
contrarr to law, is unconscientious ; but where the contract is 
fair an^ founded on a valuable consideration, and the complain- 
ant has shown an intention, in good faith, to execute it, a spe- 
cific performance is as much a matter of right as the enforce- 
ment of the execution of a trust. 

Where no time is fixed in an agreement for its performance, 
it must be executed in a reaaonable time ; and though the par- 
ties verbally fixed a day therefor, an omission to perform on 
that day will not vitiate the contract, if the delay was reasona- 
ble and the party was ready to perform in a reasonable time. 

Judgment of Supreme Court affirmed, with costs. 

Opin%on$ by Grardiner and Watson, JJ. 

Powers and Wyckofl^ Trustees, 4c., t*. Teunis J. Bergen. — 
The Legislature have no power to authorise a grant or convey- 
ance of one man*s property, without Ids consent, to another, on 
pretence of a sale of it, except for a public use. 

Therefore, an act of the Lexislature, authorizing trustees, 
who under a valid will are seized of the title to an estate in 
lands, which they hdd in trust for one person for life, with re- 
mainder over to others, to sell the whole estate, the remainder 
aa well as the life interest, without the consent of the remainder 
over, is void. 

Judgment of Supreme Court reversed, vilh costs in the 
court below. 

Opinion$ by Jewelt and Johnson, JJ. 



Digitized by 



Google 



AMERICAN LAW JOURNAL. 500 

[N«w York Court of Appeals.] 

Dan. Pew v$. Benjamin Pew. — In an action for specific per- 
formance, it is no defence that the plaintiff has contracted to 
sell the premises to a third person, and has agreed, without the 
concurrence of the defendant to obtain a conveyance direct from 
the defendant to the plaintiff's vendee. 

And in such case, it is competent for the plaintiff and his 
yendee to alter their contract, and provide for the deeds being 
ffiven to the plaintifi^ and by him to his vendee, although the 
defendant has acted upon the faith of the original contract, 
where he has done so without the concurrence or connivance of 
the plaintiff. 

Judgment affirmed, with costs. 

Opinions by Welles and Edmonds, JJ. 

Helen M. White vs. Aaron Parker. — Receipt given by a 
guardian specifying that he has received a certain sum as mo- 
ney belongmg to his ward's estate, is explainable by parol evi- 
dence. 

And where it appeared that what was thus received by the 
guardian was not money but land contracts, nominally valued 
at the sum mentioned in the receipt, the guardian was held lia- 
ble only for their actual and not for their nominal value. 

Judgment affirmed, with costs. 

Opinions by Watson and Gardiner, J J. 

Miles Corvill vs. Hill k Sandford. — ^Where a party had sold 
a quantity of lumber, but it was agreed that the title should re- 
main in him until he was paid and it was shipped to market, a 
bill of ladine was taken in his name, and the consignee was di- 
rected to seU it as his property, he can maintain trover for the 
lumber against the consignee* who sold it and passed it to the 
creditor of the vendee in his account with him. 

In such case, it was not error for the judge on the trial to 
charge the jury that the foregoing facts together with a demand 
and refusal to pay over the avails, were evidence of a conver- 
sion by the consignees. 

The amount to be recovered in such case is the value of the 
property at the place where it had been sold, deducting the ex- 
penses which had been necessarily paid by the consignee. 

Judgment affirmed, with costs. 

Opinions by Gridley and Gardiner, JJ. 

Cyrus W. Field vs. Mayor, Ac, of New York. — An assign- 
ment of an unexecuted contract for services to be performed 
and goods to be delivered, will be recognized in equity as trans- 
ferring the interest in it to the assignee, and a suit in his name 
to enforce payment under it will be sustained. 

Where several distinct parts of such an agreement have been 
assigned to different persons, the remedy is peculiarly in equity, 
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for only there oould all the parties in interest be brought in, and 
because at law no one of the sereral assignees could be obliged 
to enforce the contract for the benefit of the others. 

Notice to the comptroller of the city of New York is notice 
to the corporation, because he is its financial officer, and is the 
head of the department to which the claim properly attaches, 
and by whom the contract is to be performed on the part of the 
corporation. 

Judgment affirmed, with costs. 

Opinion by Welles, J. 

Hiram W. Warner and others v$. Oliver Lee, President, &c. 
—Where the holder of a note had left it for collection with a 
city banker, who had transmitted it to their correspondent, in 
the country for the same purpose, b^ whom it was collected, 
without notice as to the true ownership of the note, the country 
correspondent has no right to retain the avaib in payment of a 
precedent debt owing to him from the city banker as against 
the true owner, where no advance had been made by him on 
the strength of it. 

Judgment affirmed, with costs. 

Opinions by Ruggles, Gh. J., and Johnson, J. 

Eliza Hone w. William Kent, Ex'r. — The devise in the testa- 
tor's will of his '' unsold Commentaries on hand," does not pass 
the interest in an edition not printed or published at the testa- 
tor's death, but only contracted and partly in type at that time, 
but such edition passes under a clause in the will expressly de- 
vising to the respondent, William Kent, the testator's Com- 
mentaries, with the right of renewal, and all other rights and 
privileges appertaining to the copy-right. 

Judgment reversed, and report of referee confirmed, with 
costs. 

Opinion by Jcwett, J. 

Lucius E. Bulkley vn. Eugene Kettletas, &c. — ^In an action 
for malicious prosecution, it is the province of the court, and 
not of the jury, to determine whether there was probable cause 
for the prosecution. The court may submit to the jury to de- 
termine what are the facts, but it must instruct the jury wheth- 
er the facts as found do or do not establish the want of proba- 
ble cause. It is error for the court when requested to rule that 
the plaintiff hod failed to show want of probable cause, to de- 
cide that that was a question for the jury. So, too, it was 
error for the court to charge the jury that it remained for them 
to determine on the facts and circumstances proved in evidence 
whether they do or do not establish a want of reasonable or 
probable cause. 
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Judgment of Superior Court reversed and new trial award- 
ed; costs to abide the event. 

OpiniQuB by Johnson and Gridley, J J. 

William G. Sands v$. William T. Church and Patty Daily.— 
Where mortgaged premises are conveyed subject to a mortga- 
gee, and the grantee takes them by a deed expressly declaring 
them liable to the payment thereof, such grantee cannot, in suit 
to foreclose the mortgage, set up a defence.of usury as between 
the mortgagor and mortgagee, the mortgagor having suffered 
judgment thereon to be taken against him, and having thereby 
as well as by the terms of his grant waived the defence and 
bound his grantee by the waiver. 

Where an exception is so vague that this court cannot deter- 
mine whether it is to the award of judgment or to the manner 
of gi^^ng it, it will be disregarded as too general ; the office of 
an exception being to enable the judge on the trial to know and 
correct, if he desires, his ruling on the precise point com- 
plained of. 

Judgment affirmed, with costs. 

Opinioni by Edmonds, J., and Iluggles, Ch. J. 

James Moore V9. John J. Westervelt, Sh'ff. — The provision 
of the amended code of 1851, allowing appeals to this court 
from orders granting a new trial, docs not include new trialn 
upon a case made involving questions of fact, but only where 
questions of law are involved in such order. 

Motion to dismiss the appeal granted, with costs. 

Opinion by Gridley, J. 

Genin & Lockwood r«. Ray Tomkins. — The provision of the 
code allowing an appeal to this court from a final order affect- 
ing a substantial right made in a special proceeding, or upon a 
summary application in an action after judgment, docs not in- 
clude an order granting or refusing a provisional remedy, nor 
an order vacating or refusing to vacate such provisional remedy. 

The provisional remedies specified in the code are not the 
special proceedings therein mentioned. 

Motion to dismiss the appeal granted, with costs. 

James Gordon Bennett V9. Amor J. Williamson. — Where, in 
an action on a libel, the words used are equivocal, and yet, in 
one sense, are capable of being understood in a libellous sense, 
it is the province of the jury, and not of the court, to pass upon 
the meaning and intent of the words. 

Judgment of Superior Court reversed. 

Jacob T. Walden vfi John R. Murray and others. — On a 
question of fact, namely, whether a release had been obtained 
by fraudulent representations, or a fraudulent concealment of 
material facts, this court will not reverse or disturb the judg- 
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ment of the Supreme Court, where it ib eren a donbtfiil qnes- 
taoD, and not without clear and sadsfaciory eridence of palpa- 
ble error. 

Judgment affirmed, with ooets* 

Wells tw. Danforth. — ^A partj against whom a judgment hts 
been rendered in the court oelow is not prerented from appeal- 
ing hj the fact that he has paid the judgment, unless suenpaT- 
ment was by way of compromise and agreement to settle the 
controTcrsy. 

Motion to dismiss ^peal denied, with costs. 

Woolen Manufacturing Company v$. Townsend. — ^The time 
for appealing to this court begins to run from the time the de- 
cree appealed from shall be entered, and not from the time of 
its enrollment. 

Motion to dismiss appeal granted, with costs. 

Colie v$. Brown. — An appeal from a judgment on a report 
of referees, there not being m the record any statement of &cts 
as found by the court below, nor any bill of exceptions, but sim- 
ply a case setting forth all the evidence given on the trial, for 
that reason, 

MotioL* to dismiss appeal granted, with costs. 

[Evening Post. 



Supreme Court of Penn'a. — Eastern District. 

Error to the Common Plean of PhtTa County^ Jan. 26, 1852. 

LEWIS r. JONES. 

1. Af between landlord and tenant, manure made on a farm let for agricnltnr- 
al purposes, is attached to the freehold and the rales of good hnsUandry re- 
quire that it should not be remoTod firom olTthe land bj the awaj-going ten* 
ant 

2. The f^ti that some portioQ of the maawe is made from haj and grain pnr- 
ehased from others, so long as the manure thus made is eommia^ed with 
that made from the produce of the farm, does not TSiy the rule ; it is simply 
a confusion of goods and cannot aid him who causes it. 

The opinion of the Court was delivered by Lewis, J. 

This case is characterised by a circopistance which whenever 
it occurs, (whether Uie result of intention, or inadrertanee,) 
does injustice to the Court below, and tends to mislead the tri- 
bnnal of review in its final decision. Every assignment of er- 
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ror, in the record before us, consists of miB-itatcmenU of facU^ 
in relation to the charge of the Court below. The record falsi- 
fies the allegations contained in the assignments of error ; and 
we might therefore, very properly affirm the judgment, because 
the instructions complained of were not in fact given. 

But it appears by the record that two questions of import- 
ance to the agricultural interests of the countrv have been de- 
cided b^ the Court of Common Fleas, and we therefore proceed 
to inquire whether any error has been committed in their solu* 
tion. 

The €ourt instructed the jury that if they believed " that the 
defendant was the tenant of the plaintiff, and rented the land of 
liim tor farming purpo$c9 J and the manure was made upon the 
land in the ordinary course of farming, and was heaped up in 
the yard, and the defendant, about the time his lease was to 
expire, took the manure (now the subject of controversy,) and 
hauled it away without the consent of the plaintiff, when there 
was no authooity given by the lease for him to do so, the action 
can be sustained, and the plaintiff will be entitled to recover the 
value of the manure that was in this manner taken and carried 
away." 

It is implied, from the letting of a farm for agricultural pur- 
poses, that the tenants will cultivate the land according to the 
rules of good husbandry. This is as much a part of Uie con- 
tract, as that he shall deliver up possession at the end of the 
term, or that he shall do no waste. If the manure which is 
made by the feeding and bedding of his stock on the premises, 
according to the usual course of husbandry, is to be disposed of 
and carried to another farm, it ont^r creates a necessity for the 
purchase of other fertilizing materials to keep the land in good 
order for the production of crops. This must be done at expense 
of money in the purchase, and time and labor in haiidmg it from 
a distance. 

If every tenant were to adopt the practice of selling the ma^ 
nure, much time and labor would be unnecessarily expended in 
transporting it from place to place ; when, for all general pur- 
poses, the interests of landlord and tenant would be much bet- 
ter promoted by the application of the manure to the farm on 
which it was made. But a large proportion of farms are owned 
by widows and orphan children, and are necessarily in the oo 
cupancy of tenants from year to year. These, which should be 
under the peculiar protection of the law, would be most exposed 
to impoverishment. 

Tenants for short or uncertain periods, under the temptation 
of a rule of law which encourages bad husbandry, would be led 
into practises, (each in self-protection) which no one would adopt 
with regard to his own land. Such a tenant would feel no in- 

VOI. XL— KO. XI. 
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ierett wbaterer in preaerang the fertility of the soil for the 
benefit of thoee who might succeed him. He wooM be prompt- 
ed by the incentive of interest to strip the land of erei^ thmg 
nhicn the law permitted him to earrr •£ The practice wonld 
beoome general, and the result would be that all the farmsin die 
Common weidth, under the cultivation by tenants for years, would 
be impoverished — the tenants themselves receiving no adequate 
ramuneration for their labor — ^tiie landlords no rent for their 
farms. It is manifest that such a course of husbandry would be 
.iigurious to the public interest, and ruinous alike to landlord 
and tenants. 

The justice of this view of the question has been recognised 
by enlightened jurists in England and in other States of this 
Union. 

Mr. Justice BuLLSR laid down the doctrine that |^ every ten- 
ant, (where no particular agreement existed dispensing with this 
engagement,) is bound to cultivate his farm in a husband-like 
manner, and to anuume the produce on t^. This is one engage- 
ment that arises out of the letting, and which the tenant can- 
not dispense with, unless by special agreement." 

This language of Mr. Justice Buller was cited by Chief Jus- 
tice GiBBS, in the case of Brown vs. Crump, determmodin 1815 
1 Marshall, p. 5C7. 

In Connecticut, it has been held that manure spread upon the 
the land, or scattered about a barn-yard, cannot be taken away 
by the vendor, after a sale of the land. Parsons vs. Camp, 11 
Conn. p. 80. 

In Massachusetts, Chief Justice Shaw, in delivering the opin- 
ion of the Court, declared that ^^ manure made on a farm oc- 
cupied by a tenant at will or for years, in the ordinary course 
of husbandry, consisting of the collections from the stable and 
barn-yard, or by composts formed by an admixture of these 
with the soil, or other substances, is, by usage, practice, and the 
general understanding, so attached to, and connected with, the 
realty, that in the absence of any express stipulation on the 
subject, an out-going tenant has ho right to remove the manure 
thus collected, or to sell it to be removed; and that such remo- 
val is a tart, for which the landlord may have redress. The 
tenant has a qualified possession of such manure, /or a epecial 
purpae only, that is, to be used upon the farm, ^!te moment 
ne sold it the act was an abandonment of the special purpose, 
and it is vested in the landlord, as owner of the freehold, and 
the action for trespass lies for removing it. Daniel vs. Pond, 
21 Pick. 378. 

In the State of Maine, Chief Jnstica Millok declared that 
the claim of the tenant to remove the manure made upon the 
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prenmes, ^^ even if made by his own eattU^ and mth ki$ own 
jfodder has no fonndtttion in justice or reason, and such a claim 
the laws of the land cannot sanction. Lassell ys. Reed, 0. 
Greene, 222. 

In the State of New York, Chancellor Kent states that Hhe 
policy of enconraging and protecting agricoltaral improrements 
will not permit the oat-going tenant to remove the mannre 
which has accumulated upon a farm during the course of his 
term." 2 Kent Com. 847. 

And Chief Justice Nelsok, of the same State, [now on the 
Bench of the Supreme Court of the United States,] after re- 
riewing the authorities, and examining the question upon prin- 
ciple, declares that '^ where a farm is let for agricultural pur- 
poses, [no custom or stipulation in the case,] the manure does 
not belong to the tenant but to the farm, and the tenant has no 
more right to dispose of it to others, or remove it himself from 
the premises, than ho has to dispose of or remove a fixture." — 
^* If a farm be leased for agricultural purposes, good husbandry, 

S which, without any stipulation, is implied by law,] would un- 
ioubtedly require it to be left on the premises." Middlebrook 
vs. Corwen, 15 Wend. 171. 

There are other authorities upon this question ; but enough 
has been said to show that the charge of the court below was 
correct, so far as it relates to the manure made from the pro- 
duce of the farm. 

The doctrine that the manure goes with the land is of course 
confined to farme which are let for ag)^uUural purpoeeSy and 
the case before us is one of that character, in which tne manure 
was made from the produce of the farm. 

One of the witnesses, however, testified that the tenant 
"bought some hay," the witness did not know how much, "and 
some grain to feed his horses and cows. He fed the horses on 
the grain that was bought." Upon this evidence, the Court 
was requested to instruct the jury "that if the defendant spread 
upon the place or left behind him as much manure as the farm 
would reasonablv produce itself, the excess belongs to him and 
not to the landlord." This instruction the court refused to 
give, because there was no evidence of the facts thus supposed 
to exist. In this the court was perfectlv correct. Nothing can 
more justly impair confidence in the administration of justice 
than the practice of encouraging, or even permitting^ a jury to 
find facts of which there is no evidence. To ask a jury to sep- 
arate the manure which was made on the prembes, and to as- 
sign one portion to the tenant, upon the ground that his horses 
and cows had eaten " some hay," and " some grain," not rais- 
ed on the premises, without specifying how much of either, or 
showing how much of the grain, hay or straw raised on the farm 
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had been supplied to diem for litter or food, would be making a 
yerdiot without eYidenoe. *^ Some" is a term too uncertain in 
its signification to sustain a Terdiet for any definite amount It 
maj mean a single ounce, or ten thousand tons — a single quart 
or twenty thousand bushds. 

But where a form is let for agricultural purposes, the tenant 
cannot justify the remoyal of any portion of the manure made 
on the premises, by occasionally employing his teams in busi- 
ness not connected with the cultiyatKm of die soil, and supply- 
. ing them in part with hay and grain purchased from others, so 
long as the manure thus made is commingled with that made 
from the produce of the farm. It is prolM^ble diat in such a 
case the land would lose as much, during the absence of the 
teams on die road, as it would gain by the foreign admixture. 
Be that as it may, it is certain that the tenant, by his own act, 
has rendered it impossible to ascertain the extent of his rights. 
And the doctrine of confosion of goods properly applies to his 
claim. If A will wilfolly intermix his com or liay with that of 
B, so that it becomes impossible to distinguish what belongs to 
A from what belong to B, tik wkoU Ubmff9 to B." Popham's 
Bep. 88, pi. 2. 2 Kent's Com. 864. 

It is oraered that the judgment of the court below be af- 
firmed. 



Court of Common Pleas. — ^Phil'a. County. 

WAW 9. CX>NNOR. 

1. When ft Urm ii let for ^ffkntbanl pnrpoMt, the o«t-foiiig tenant has bo 
zi|^t to remore manore made on the land during his term ; this is now the 
•etUed law in thii State. 

2. The manore made upon the eon, whedier from prodnee of that partioiilar 
ground or from food purehaeed for the nee of the oattfe bj the tenant, ean- 
not be remored by the lemee at tiie end of hie term. 

8. The fact that a Urm if naed ae a " milk turn** and not atriotlj for agrienl* 
tural pnrpoees in the general sense of that term, does notTaiy the nde. 

Opinion by Thompsoh^ P. J. 

This is an application by the defendant to dissolre a writ of 
estrepment obtained by the plainti£^ his landlord, under the act 
of 29th March, 1822, to prerent the tenant from remoyingfrom 
the demised premises certain manare, prior to the termination 
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of his lease, which is about to expire. It is not denied, since 
the decision of Lewis vs. Jones, by the Supreme Court in Jan- 
uary last, that the rule so well settled by the highest courts of 
many other States, — ^' that when a farm is let for agricultural 
purposes, the out-going tenant has no right to remove manure 
made on the land during his term,"— must now be regarded as 
the settled law of Pennsylvania, at least so' far as regards the 
manure made from the produce of the farm. 

This question had long been a vexed one in Pennsylvania. — 
In this court it was examined by Judge Parsons, in the case of 
Barrington vs. Justice, 4 P. L. J. 288, in 1845, in an elaborate 
opinion, in which he reviewed the American cases upon the sub- 
ject, and came to the conclusion that the rule of good husband- 
ry required that the tenant should leave the manure on the 
prembes, and that the law implies, in the absence of any stip- 
ulation to the contrary, that the tenant consented that it should 
so be left and regarded as part of the real estate. The cases 
referred to in the opinion of the Supreme Court in Lewis vs. 
Jones, fully establish the doctrine tl^t the manure made on the 
premises must be left there. But it is contended by the de- 
fendant that the court in that case intend to restrict the rule 
to cases where the manure was made from the produce of the 
farm, and that, as it has been proved in this case that the de- 
fendant bought considerable quantities of hay, brew-house 
grains, and other articles of food for his cattle, he has the right 
to remove a portion of the manure made from the articles pur- 
chased. He further contends that he has occupied the farm as 
^^ a milk farm" ; that is, to raise therefrom food for cows, in 
order to sell the milk produced by them, and that consequent- 
ly he does not hold it for ^^ agricultural purposes." 

That a grazing farm is not in use strictly for agricultural 
purposes, 1 should not like to be the first to determine. I can 
see no difierence in an agricultural sense, between the cultiva- 
tion of grass or turnips as food for cattle, and of wheat, rye, or 
any other grain for human consumption. The one is as suscep- 
tible of improvement by good husbandry as the other, and the 
fact that the milkman employs the living domestic machinery of 
a cow to convert his grass into one species of food for man, and 
that a most important and necessary article, while the grain 
grower grinds his produce into food of a di£ferent character, or 
sells it to be distilled into perhaps less innocent fluid, cannot 
vary the truth that both equally draw their produce from the 
soil, and that their profits equally depend on its cultivation. 
Every farm which is let for the purpose of obtaining the pro- 
duct of the soil by tillage is let for agricultural purposes, wheth- 
er those products are consumed upon it or disposed of in any 
other manner. The deft, is, therefore, within the operation of 

Digitized by LjOOQiC 



A18 AMERICAN LAW JOURNAL. 

[Wain 9. CouMT.] 

the doctrine. Is it, then, the correct expodtum of the law, that 
it applies only to the removftl of manure made out of the pro- 
dace of the farm T If it were so, I do not perceive in this case, 
how the difficultT arising from the doctrine of oonfrision of goods 
pointed out in Lewis ts. Jones, could he aroided, or how it 
would be possible to ascertain accurately the extent of the ten- 
ant's rights. But it does not clearly api>ear that it was the in- 
tention of the Supreme Court so to limit the doctrine. The 
question in that case, arose upon the refusal of the Court be- 
low to instruct the jury '< that if the tenant left as much ma- 
nure as the farm would reasonably produce, the excess bel<mged 
to him" for want of eridence of the supposed fact The Su- 
preme Court say, that the refusal was correct, on the reason 
stated, and then go on to remark upon the uncertain character 
of the testimony. But in none of the cases cited as the ground 
of their decision is any such distinction found. In sereral of 
these cases manure upon the farm is spoken of as so ^ connec- 
ted with the realty," that its remoTal would be a tort, 21 Pick. 
867. So where no stipulation exists, '^ the tenant has no more 
right to remoTC the manure than to remove a fixture," 11 Wend. 
171. It has also been held that between vend<Hr and vendee, 
the manure was inddent to the freehold and passed hj die 
deed ; 11 Conn. 525, Parson's vs.Camp ; Kitterdlge vs Wood, 
3 New Hamp. 508. But the case of Lassell vs. Bead, 6 Oreen- 
leaf Rep. 222, also cited in Lewis vs. Jones, rules the very point 
now made. There a part of the hay on which the cattle were 
fed had been purchased by the tenant, and part cut upon Ae 
premises, and it was declared by the court that the tenant had 
no right to remove the manure, even if made by his own cattle 
and with his own fodd^. 

The current of the American authorities certainly establishes 
the rule, that where no reservation is made in die lease, the 
manure made on the farm belongs to the land and cannot be 
severed from it. And why should it not apply to a case like 
this ? There are few farmers, at the present day, who do not 
expend their money in purchasing manure to improve their 
crops, and where is the cUfference whether Hit manure itself is 

{mrchased or the food fi*om which it is made. It should equal- 
y belong to the soiL The proper protection to the interests 
of agricmture requires the doctrine to be fully carried out. It 
is most consistent with the course of good husbandry, and any 

S parent hardship can be avoided by the puties themselves on 
9 forma* ion of thdr leases. The application to dissolve the 
writ is refused. 
Mallory and Sheppard, for defendant. 
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Crown Cases Reserved. 

Court of Criminal Appeal — Nov. 15 and 22. 

[Before Lord Campbill, C. J., Maule, J., Platt, B., Talfourd, J., uid 

Martui, B ] 

REQ V. JOHNSON and WRIGHT. 

Larceny — Obtaining Cuitody of Property by Fraud — FaUe 

Fretencei. 

Where % prisoner, hj means of Fraud, indaced the prosecutor to draw a cheque 
for £42, payable in the prisoner's name, and to accompanj him to the bank- 
er's to see it paid, on the agreement that the prosecutor, on his return to hii 
shop, was to receive 42 SoTcreigns in exchange for the money given in pay- 
ment for the cheque, the prisoner presenting the cheque to the banker, and 
the banker, at the desiro of the prosecutor, giving the prisoner four £10 
notes and two sovereigns as change; and where the jury found that there 
was an original intent to defraud, and that the prosecutor never intended to 
part with his property in the cheque, or the change for the cheque, till he 
had received the 42 sovereigns at his shop — the prisoner having absconded 
with the change, and another acting in concert with him, who had promised 
to remain at the prosecutor's shop till their return from the bank, having 
gone off with the 42 sovereigns which the prosecutor expected to have re- 
ceived — Hold, that the conviction for larceny was right, the property and 
possession of the notes and two sovereigns never having been out of the pros- 
ecutor, and the prisoner having no more than the bare custody of the money. 

At the Peterborough Sessions, on the Srd July, 1851, Thos. 
Johnson and Charles Wright were indicted for stealing a bank- 
er's cheque for the payment of 427., four bank notes for the 
payment of 42/. each, and 44 sovereigns, the property of John 
Salmon, and a verdict of guilty was recorded against them, sub- 

i'ect to the opinion of the Court of Criminal Appeal on the fol- 
owins case : — The prosecutor was seated at his shop door, at 
Peterborough, on the 28th June last, being market-day ; the 
prisoners placed themselves near him, and began a conversation 
about the sale of some beasts and a pony ; they disagreed as to 
the price, Johnson asking 42Z., and Wright offering 40Z., when 
the prosecutor said, "split the difference." Johnson then said 
Wright should have them, were it not that his father would be 
angry, as Wright had bought two cows over his head. Wright 
offered to give up the cows. The prosecutor a^ain interposed, 
and the prisoners appeared to conclude a bargain, that Wright 
should give Johnson 42/. for the beasts and the pony, and that 
a half sovereign should be returned, provided the prosecutor 
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would take the money from Wriglit and pay it to Johnson. a5 
if ho. the pro50outor, were the buyer, and »o that Johnson's 
father might boliove him to be the real purchaser. The prose- 
cutor consented to act as a **go-between." The parties then 
entered his shop, and Wright counted out 42 sovereigns, 40 of 
which passed through the prosectttor*s hands to Johnson, and 
the other two laid upon the counter. Johnson laid down the 
40 sovereigns upon the counter also, with an explanation that 
his fatSer, who was an ** austere man/* would not be satisfied 
without a cheque upon a banker, and requested the prosecutor 
to draw one. Accordinglj the prosecutor went round to his 
desk, leaving the prisoners with tne sovereigns, drew the cheque 
MTable to Thomas Johnson or bearer for 42/., returned and 
deuvered it to Johnson. At this time he lost all thought of the 
OMney, and when he returned from his desk the sovereigns had 
disappeared. Johnson said the prosecutor must go with him to 
the Iwnk to draw the money. The prosecutor consented, and 
Wright was to remain in the shop ontd thej returned to ^* finish 
the transaction." The prosecutor and Johnson left Wright 
alone al the shop door, and went to the bank together, where 
the dieque was cashed, bj desire of the prosecutor, in four 
notes of lOf. each, and two aovereigns. Johnson took the 
money and came out of the bank, the prosecutor stopping for a 
minute or two to give some directions about his pafis-£K>k. — 
Instead of returning at once to Wright at the prosecutor's shop, 
Johnson requested the prosecutor to accompany him to an inn, 
where he said his father was, to satisfy him as to the business. 
They went into the inn yard together, where Johnson called 
for his pony, at the same time slipping a half sovereign into 
the prosecutor's hand, saving, *' I will go and turn out the 
beasts," when he made oft* by the back entrance of the inn 
yard, leaving the prosecutor with the half sovereign and the 
pony, which the ostler delivered to him, instead of returning 
with him to the shop (where Wright was to remain) '* to finbh 
the transaction," as the prosecutor all along expected was to 
be done, and have the 42 sovereigns handed over to him. The 
prosecutor then for the first time suspected that he had been 
cheated. lie made haste home with the poney, and found that 
Wright had fled, and the 42 sovereigns also, nobody but the 

Erosecuicr's family having teen in the shop. The pony, with the 
ridle and saddle, were not worth more than 50$. Th*e prisoner 
Johnson ^as ^^ell dressed, like a fanner, and Wright like a 
jobber, and the prosecutor swore that he believed tbem to be 
respectalle men. and engaged in a bona fide transaction, and 
that he assi:-:ed in it purely out of good nature, and was not to 
receive olo penny for what he did. He also stated that he 
should Lave allowed JcLuson to go to the bank alone with the 
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cheque, he remaining with Wright and the sovereigns in the 
shop, had not Johnson requested him to go to the bank with 
him. The prosecutor cr^pressly stated in his evidence that he 
expected Johnson was to come back with him to Wright, and 
that he was to have the 42 sovereigns from Wright: that he did 
not expect Wright to *'cut away," and did not consider John- 
son at liberty to go oflf with the money before he, the prosecutor, 
had the sovereigns in exchange. It was proved that during the 
same morning the prisoners attempted to engage another party 
in ft similar transaction, and evidence was given to shew that 
the prisoners were acting in concert, and were apprehended in 
a gig together the same evening, about twenty miles from Pe- 
terborough, Wright having 45 govereigns upon him. The pris- 
oners' counsel contended that these facts would not justify a 
conviction for larceny. The chairman therefore put the fol- 
lowing questions to the jury : — First, did the prisoners through- 
out intend to get the i)roperty into their possession by fraud, 
and apply it to their own use ? Secondly, did the prosecutor 
intend to part with his property in the cheque and change until 
Johnson returned with them, and the prosecutor received the 42 
sovereigns ? Thirdly, if tliey should find that when the prose- 
cutor gave Johnson the cheque he parted with the property in 
it, and the money obtained for it at the bank, whose property 
were the 42 sovereigns left on the counter ? And he directed 
them, that if they found the first question in the affirmative, 
and the second in the negative, the prisoners were, in law, 
guilty of larceny of the cheque and change ; and further, that 
if they found the first two questions in the aflSrmative, and 
found also that the 42 sovereigns left on the counter became 
the property of the prosecutor when the cheque was delivered 
to Johnson, or cashed at the bank, and were taken away by 
Wright, they were guilty of larceny of those 42 sovereigns. — 
The jury found an original intent to defraud, followed by a 

f;eneral verdict of guilty ; when the prisoners* counsel applied 
or a case for the opinion of the judges; and thereupon the 
chairman requested the jury to give distinct answers to tho 
several questions before stated, and they answered the first in 
the affirmatiee, and the second in the negative ; their opinion 
was, therefore, not taken upon the third question. 

£li88y Q. C, now appeared for the prisoners. — I submit that 
the prisoners were not guilty of larceny of the 42 sovereigns, 
nor of the cheque, nor of the bank notes. The 42 sovereigns 
were the property of Wright, to be paid over to Johnson ; they 
never were in the possession of the prosecutor. But the opin- 
ion of the jury was not taken as to the sovereigns : their ver- 
dict is limited to the cheque, and the change for the cheque. 
[Lord CampbeUf C. J. — As to tlic 42 sovereigns, no conviction.] 
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As to the cheque there wms no larceny ; there was no ahstrael- 
ing it. [Lord Campbettj C. J. — ^Not taken invito domino.] 1% 
was presented at the bank by the prisoner, as requested by die 

Erosecntory the cheque having been absolutely passed oresr to 
im. It is true that the answers of the Jury to the questions 
submitted to them are inconsistent with this; but the &iding of 
the juiT is inconsistent with itself. They find that the nroae- 
ctttor aid not intend to part with the property in the clieqiid 
tall the prisoner brought back the change. But that could not 
be, as before he could get the change the cheque must have 
been taken to the bank. The prosecutor went with the pris* 
oner to see that the cheque was changed. From the wnole 
proceedings it appears that the property in the cheque was 
parted with. There was no taking. That was done with the 
cheque by the prisoner which the prosecutor desired should be 
done. With respect to the bank notes, they never were the 
prosecutor's. This point, b not determined by the find* 
ing of the jury. The prosecutor's agent, the banker, gave the 
notes, and intended to give them, to the prisoner. The bank* 
er, having possession and authority, gives the notes to the 
prisoner. If a prosecutor be induced to part with the poesttMkni 
only, that would, in such a case as this, be larceny ; but if he 
parts with the property and the possession, then it would be 
false pretences. [Flatty B. — The banker had the property be- 
fore in himself.] Yes; and it makes all the difference that a 
third person hands over the notes. [Lord Campbell^ 0. J.«— 
But the prosecutor was present. Martin^ B. — Suppose two 
gentlemen go to a bank with a cheque, one gives the cheque to 
the other at the counter to hand in, and change is given for it, 
whose money would that be ? Maulcj J. — ^And in the case put 
bv my brother Martin, could the gentleman who handed the 
cheque to the other bring trover ?] But here the notes were 
paid by the banker to the prisoner. [Lord Campbell^ C. J. — 
They were the property of him who w as entitled to them.] But 
as the prosecutor never had possession of them, except by the 
prisoner, this is not larceny, but embezzlement The prisoner 
had a distinct possession, and to make the offence larceny there 
must have been a corporal possession by the prosecutor. [Lord 
Campbell^ C. J. — He was present in possession with the pris- 
oner.] The owner has no distinct possession from the prisoner. 
(Rex V. Bazeley, 2 Leach, 835; 2 East's P. C. 571; Bex v. 
Waite, 1 Leach, 28; Reg. v. Watts, 2 Den. C. C. 14). To 
make it larceny the owner must have a distinct possession; and 
I submit that neither in the case of the cheque nor of the notes 
was there larceny. 

MeUoVy Q. C, appeared for the prosecution. — It is found by 
the jury that there was an original intention to defraud by 
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fraud and trick. The Drosecutor never did part with the prop- 
erty or possessiony in the sense in which the cases go. If the 
Erisoner, by means of trick, received the notes animo furandi. 
e is guilty of larceny. [Lord Campbell^ C. J. — Although all 
that is done is done as arranged hj tlie prosecutor ?] Yes ; but 
as it was done by means of a fraud, in contemplation of law, it was 
done against his will. [itfauZc, J. — Would not that put an end 
to all distinctions between larceny and false pretences ?] I ap- 
prehend not. As it was accomplished by fraud and trick, the 
act of getting the notes was not lawful. (2 Russ. Cr. 23, 24). 
At the banker's the prosecutor was present with the prisoner. 
The cheque was in the possession of one as much as the other. 
The prisoner had but the "bare custody;** and, as Lord Hale 
says, such bare custody is not enough to prevent the offender 
from being convicted of larceny. It is also found by the jury 
that the prisoner never intended to part with the property. — 
By a tricK he induces the prosecutor to give him mere posses- 
sion of it. Possession rightly means an independent possession ; 
and the prisoner had no independent possession. (Reg v. 
Spears, 2 Russ. Cr. 155). This case shews that possession is 
not inconsistent with the custody of the article by somebody 
else. There must be an independent possession, and I say that 
here the prisoner never had a possession distinct from the pros- 
ecutor ; he was to have only the custody of the notes till the 
42 sovereigns were handed to him. In Ilex v. Walsh, Russ. & 
R. C. C. 215, the case was not the same. If the prisoner had 
no independent possession of the notes, then there was a Idr- 
ceny, and he was properly convicted. 

Bli$$j Q. C, replied. Our. adv. vulU 



Not. 22. — ^Per Curiam*. — The conviction was right with 
respect to the bank notes and the two sovereigns, which were 
given in exchange for the ch?que. The cheque was the prop- 
erty of the prosecutor, and the jury have found that the pris- 
oners throughout intended to ^et the property of the prosecutor 
into their possession by fraud, and apply it to their own use, 
and that the prosecutor did not intend to part with his property 
till Johnson returned to his shop. The cheque remainea the 
property of the prosecutor ; he accompanied Johnson to the 
banker's, where it was to be cashed, and then it is expressly 
found, that, these two being together at the bank, the cheque 
was cashed, by de$ire of the prosecutor, in four ten-pound notes 
and two sovereigns. Now these words, to which our attention 



*Mftnle, J., was not present to-dsy; snd Alderson, B., sat in his Lordslup*8 
stead. 
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was not particularly called, are material, because they abew 
that the prosecator intended to exercise control orer the trans- 
action as the owner of the cheque, and that it was upon his 
direction that the bankpaid the cheque in four ten-pound notes 
and two sovereigns. They were handed orer to Johnson with 
the permission and bv direction of the prosecutor, and Johnson 
was merely intrusted by the prosecutor to hold them. The 
prisoner Johnson had the custody, but not the possession of the 
notes and two sovereigns. The possession remained in the 
prosecutor, and property remained in him also. Johnson re- 
oeiTed the notes and two sovereigns with an intent to steal 
them, and he did actually steal them. This is, therefore, 
dearly a case of larceny. Conviction aflbrmed. 



District Goort of Philadelphia. 

Rule far New Trial 

CMUMBwealth of PenaqrlfMiiA at the lagsestion of JOHN MoCURDT t . 
HBNRT LBLAB, lilCHAELDAT, Md others. 

laaa ftetioa oa the oflloial reoogniiMiee of % Sheiiif to eatitle the plaintiff lo 
reeoY«r, he matt prove that he has sostained loss or damage hj that offioer*i 
aete, omiseiona or miaoondact ; it ia not enough that he shows misoondactin 
the officer bj making a retnm which ia ontme and which he should not have 
made. 

Opinion by Stboud, J. — Saturday^ March 18, 1852. 

This was an action of debt on the official bond of Sheriff Le- 
lar. The other defendants were his sureties. 

The breach assigned was in making a false return to a^. /a. 
issued upon a judgment of John McCurdy, against Robert AI- 
sop. The return was " $uper$eded Jy Jrrit of Brror.'* 

This return was unquestionably fabe. No Writ of Error had 
been sued out. 

The plea was performance^ &c. 

The defence was, that the judgment of MoCurdy had been 
piud before the ji./a. was issued. 

The evidence to establish thb defence was submitted to the 
jury, with the instruction that if they should find from it that 
the judgment had been satbfied, their rerdict should be for the 
defendants. 

The yerdict was for the defendants. 

The plaintiff objects to the instruction to the jury. 
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The decision of the Supreme Court in Commonwealth V3. 
McCoy, 8 Watts, 153, warrants this instruction. 

That case was debt against a surety of a sheriff, brought upon 
the recognxzdnce of that officer and his sureties. Tiie case be- 
fore us, is debt against the sheriff and his sureties, and is found- 
ed upon the official bond. The one was under the act of 15th 
of April, 1834, Purd. Dig. 106G, and the 'act of 14th June, 
1836, tJ. 144, 145— the other under the act of 28th March, 
1803 — a part of the fourth section of which seems to be yet in 
force. Purd. Dig. 1069. 

The act of 1803, contains but one provision as to the extent 
of redress, whether the action be upon the bond or recogni- 
lance. 

An injured party is in no better condition under the act of 
1886, than he would have been under the act of 1808. 

Now it is decided in Commonwealth vs. McCoy, that it is 
not sufficient to entitle an individual to recover upon a Sheriff's 
recognizance, to show misconduct in the officer, a violation or 
omission of his duty. He cannot, for that alone recover nomi- 
nal damages in such suit. The Sheriff can only be proceded 
against for it by indictment^ or by the court where he is in con- 
tempt, by attachment. But '^ to $U9tain a civil action j the 
party suing must show some loss or damage which he sustained 
by the acts or omissions of the sheriff. 8 Watts, 154. 

If the judgment on which the execution was issued had been 
satisfied, the execution ought not to have been sued out. The 
plaintiff suffered no loss by the return of the sheriff, although it 
was untrue and ought not to have been made. There was, there- 
fore, no misdirection to the jury, and the rule for a new trial 
is refused. 

Rule refused. 



District Court of Philadelphia County. 

Rule for New Trial. 

THORN r. HEUOH. 

1, A nMwvrer of painter's work ii competent to ehow what the qoantitj and 
Talne of that work is. 

2. Notice of special matter under the plea of set-oif must be giren at the time 
and in the manner required hj the rule of court. 

S. A defendant is precluded from supplying a defioiencj in his notice of special 
matter by embodying with it, the omitted matter in a special plea. 

Opinion by Stroud, J. — Saturday^ March 18, 1852. 

Tne claim on which the scire facias was issued, is stated in 
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the body of the p«per filed, to be for << $400, bong a debt 
tracted for work and labor, to wit : paintiiig and glaiing dose 
and performed, and for materials, to wit: iniite levi, oil, glass, 
turpentine and pnt^, famished and proyided hj the said Joel 
T. Thorn, within six months last past in, for, abont, and to- 
wards the erection ^d oonstmetion of two buildings, fcc" 

It is afterwards added, ^^ said claimant hereto annexes a bin 
of particulars of the amount of his said claim or debt, showing 
the kind; nature, and amount of the work done, and of the ma- 
ieriab furmshed, and the price or value thereof." 

The bill of particulars thus referred to, is in nearljthe same 
words as those contained in the bodj of Uie claim* The state- 
ment as to the time when the work was done, fcc, is thus ffiren: 
*^ The said work was commenced on the first day of Mardi, 

1850, and continued from time to time until the Ibta of June, 

1851, when the said was finished, and the said materials were 
furnished and provided bj the sud Joel J. Thorn, within the 
same period, and from time to time between Biarch 1, 1850, 
and June 16, 1851, as the work was adranoed." 

Under the act of 16th June, 1686, this claim would have been 
invalid, according to the ruling of tbe Supreme Oourt in Noll 
vs. Swineford, 6 Barr, 187. fiut two jears after thb decision 
.was made, an Act of Assembly was passed, March 24, 1849, 
Purd. Dig. 1867,* which destroys the force of that decision in 
respect to claims filed in Philadelphia and Chester counties. 
The present claim is clearly good under this act. 

The defendant's counsel, very properly therefore, forbore the 
making of any objection to the form of the claim. 

But a question was rused as to the means by which the gen- 
eral statement in the claim might be proved. 

Tbe plaintiff called a meaturer of painter's work, and ath^td 
to show by him what the quantity and value of the painting 
was; and he was permitted to testify, after objection made. — 
This ruling on the trial is the ground- work of the defendant's 
first reason for a new trial. 

No kind of evidence could be more satisfsctory on this sub- 
ject, than measurement. Indeed, it is the only mode by which 
accuracy can be obtuned. And it falls, therefore, within the 

*The fonowing is the Act referred to : [Ed. L. J.] <*2iid eije.— It ihaU 
be lawful for any mechanic or material man in tie citj or ooonty of Philadel- 
phia and county of Chester, who performs work and fnmiahes materialSy to in- 
dude both in the same claim Sled ; and wlicre tLe raloe or amovnt of the work «r 
materials can only be ascertained by meaanrement when doae, or shall be dose 
by contract for a stipulated sum, it shaU be lawful to file a statement of the 
time when tbe work was o^Mnmeneed, and when finished, a^d of the aggregate 
price of the work and materials, and all claims heretofore filed in conformity 
herewith, and not decided Judicially, are hereby confirmed. " 
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very language of the 2d section of the act of 1849. This dis- 
poses of the first reason. 

The second reason aosigned for a new trial is, that an offer to 
prove a setoff was overruled. This was rejected, because the 
notice required by the rule of court had not been given. 

This omission was then attempted to be supplied, by an of- 
fer to file a plea of set-off, setting forth eac'h matter with par- 
ticularity. 

This was refused, and the refusal forms the third reason. 
There have been conflicting decisions of the Supreme Court on 
this subject. In Glaser vs. Lourie, 8 S. & R. 498, it was ruled 
that after the plaintiff had closed his evidence, the defendant 
could not introduce a plea of set-cff. But in Sharp vs. Sharp, 
18 8. k R. 444, according to the syllabus : " If, on the iplea of 
payment, the defendant is precluded at the trial from giving ev- 
aenco of special matter, by oraisi:ion to give previous notice 
thereof, he may amend his plea under the act of Assembly, and 
set forth the special matter in such plea, and it is error to re- 
fuse him permission to do so." Tho very reverse of this was 
ruled a few months afterwards, in Wilson vs. Irwin, 14 S. k R. 
176. 

The same court, in Purviance vs. Commonwealth, 17 S. & 
R. 88 and 40, recognize the principle of Sharp vs. Sharp, and 
reversed the judgment below for deciding otherwise. We are, 
however, at length relieved from all embarrassment on the sub- 
ject by McCay vs. Burr, G Barr, 147, in which the counsel hav- 
ing brought to the notice of the court the conflict between 
Sharp vs. ShaiT) and Wilson vs. Irwin, the latter was declared 
to be " settled more consonantly to the spirit if not to tho let- 
ter of the statute," and Sharp vs. Sharp is to bo considered an 
formally overruled. 

The remaining reasons do not require a particular reason. 

Rule refused. 



Digitized by 



Google 



f>28 AMERICAN LAW JOURNAL. 



New Publications. 

STATVTBt or TBI Stati OF Niw YoKK of ft poMio and general character, 
paaaed from 1829 to 1861, both inclosiTe ; with notea and referanoea to Ja- 
dicial Dcciaiona, and the ConatUation of 1840 ; coaipUed and arranged hr 
SaMoal Blatchford ; with a o(^aa index bjr Clarence A. Seward. Anbum : 
Derby and MiUer. 1852. 



From the language of the preihce to this book, itaeeMS to hare boon great^ 
needed, and to aapply a want which the profeaaion and bneineiw men in New 
fork win be glad to aTail themaelTea ot Froat the haatj inapeotion which we 
haTO given the contents and indexes, ihcj seem to na to be adequately pre- 
pared and arranged in a clear, methodical, natural and therefore nae^il order. 
No lawyer oat of Ids own State is a Tery competent judge of any disposition of 
the statutory law. He is only able to judge of such a book in a general way. As 
far as we can form an opinion on any such work, this book appears to be wiU 
arranged and well adapted to the general use of the profiiasiin; and no doubt 
will be highly acceptable, in New York espeetally. 



A DiQKST or TBB Laws or THB U^OTXD STATES, iucludiug the Treatiee with 
Oordgn Powers, and an Abstract of the Judicial Decisions rdaUng to the 
Conatitntional and Statutory Law. Fourth edition. By ThoauM F. Gordon. 
Philadelphia: Thomas, Cowperthwait A Co. 1852. 

The mere fbet that this book has reached a fourth edition is commendation 
enough, and nothing that we can say will add to hither ifcB circulation or its 
eharacter. The reputation of the woric before us is Tery well established, and 
the book ia to be Tery generally (bund in the hands of the profession. For a 
manual or digest, which ia all it claims to be, it is good and usefiil, and ohei^, 
all important qualites, and may be commended as well to laymen as to lawyers. 



RiPottTS OP Casks argued and determined in the English Coerta of Chancery, 
with notes and references to English and American decisions. Bj £. Fitch 
Smith, Counsellor at Law. YoL XXYII. containing Hare's Chancery Re- 
ports. ToL TU. New York : Banks, Gould & Co., 144 Nassau street. 
Albany: Gould, Banks k Co., 476 Broadway. 1862, pp. 682. 

We are always glad to find the Tolumes of this series on our table. The Eng- 
lish Chancery caaea are of much importance in ereiy part of our country, and 
the opiniona of men like Colleoham, Langdale, ShadweH, Knight Bruce and 
Wigrim, must command professional attention and respect The editorial la- 
bors of M. SmiUi, we haTo heretofore frequently commended, and the mechan- 
ical execution of this series has always been creditable to the printer and pub- 
liskera. 
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JUNE, 1852. 



The Case of Captain De B. 

Hight vf Citizenship. 

Captain ds B. was born in the French Island of St. Domin- 
go, in the year 1754. In 1768 he entered the military service 
of France ; and in 1779 he iras made captain commandant of 
the corps of volunteer chasseurs of St. Domingo. In this rank 
he served in 1779, during the campaign of Savannah, and at 
other places during that and the following year. He also serv- 
ed as a captain of grenadiers and troops of debarcation, in the 
campaigns in the United States and the Windward Islands, 
from 1781 to 1783. In 1780 the corps of volunteers chasseurs 
was reformed ; after which he did not resume his command in 
the troops of his Most Christian Majesty ; but he nevertheless 
served in fact with the American army, as a captain, under his 
French commission, from 1780 until the close of the war in 
1783 ; receiving several wounds in this service. 

It further appears that he was one of the original members 
Vol. XI. — ^No. xii. 
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of the S .cicty of the Cincinnati : and signed its original arti- 
cles of association in the year 1783 ; which society was com- 
posed of "all the commissioned and brevet officers of the army 
and navy of the United States, who have ierred three years^ 
and who left the service with reputation ; and oflliers i\ho were 
tn actual service at the conclmion of the tear; all tViC principal 
staff officers of the Continental Army ; and the officers who 
have been dcrar.ged by the several resolutions of Congress 
upon the different reforms of the army/* He also received the 
ordinary diploma of membership, signed by the Commander- iu- 
Chief. " 

It further appears that capt. De B., at or before tlie close of 
the Revolutionary war, adopted this as his own country, and 
continued to reside in it until his decease ; except during one or 
two occasional absences to attend to his property in St. Domin- 
go. In 1784, he married an American lady in the State of 
Connecticut, and settled in that State ; was taxed there for his 
poll and estate, both real and personal, which taxes he paid : 
and was received and treated as a citizen of that State, as ap- 
pears by the official certificate of the Governor, dated in 1794, 
recognizing him as having been such for fifteen years then pre- 
ceding. He also served as a volunteer officer of the staff, in 
the suppression of Shays's rebellion in 1786-7 ; and was again 
recognized as an American citizen, in an official Consular cer- 
tifieate of Tobias Lear, at Cape Francois, Sept. S, 1801 ; he 
having then arrived at that port as a passenger in an American 
ship from New York. 

He continued to reside in Connecticut until his death in 1807. 
His widow still survives. 

The question is, whether Capt. De B., became an American 
citizen, so as to entitle his widow to the benefit of the pension 
laws? 

Opinion. — It is to be observed thilt the question here pre- 
sented does not involve the general doctrine of national allegi-" 
ance, as found in the common law of England ; — a doctrine, 
which, though in some instances affirmed in this country, our 
Courts have forborne to press to the extent of denying the right 
of expatriation in all cases whatsoever. The present question 
is not between the individual and the country of bis birth, but 
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between him and the country of his adoption. It is, whether 
the people, in whose service he fought and bled, whose existence 
as a nation he assisted to create, and among whom he lived and 
died, can lawfully refuse him the riglits of a citizen. 

The general doctrine of national law on this subject, is, that 
when a new State or Nation is brought into existence, it is com- 
posed of all those persons who, being free \o choof?e, are at that 
time domiciled within its territory* And by domicil here is 
meant jiermanent residence, or residence without a present de- 
finite intention of removal. 

This principle is recognized, in eflcct, in the treaty of peace 
with Great Britain, in 1783; and by the decisions of our own 
Courts upon the various questions of alienage which have come 
before them ; it being held, that Great Britain could not claim, 
nor could tlic United States deny, tlic citizenship of those per- 
sons who chose the American side in the struggle for Independ- 
ence, and were actually domiciled in this country. See the 
cases of Kelly v. Harrison, 2 Johns. Cas. 29 ; Kilham v. Ward, 
2 Mass. 236; Gardiner v. Ward, Id. 244, note; Phipps's case, 
2 Pick. 394, note ; Hebron v. Colchester, 5 Day, 173 ; Jack- 
son V. White, 20 Johns. 321, per Spencer, C. T.; Chapman's 
case, 1 Dall. 58, per JIcKcan, C. J. 

Such also was the doctrine recognized by the State of Mas- 
sachusetts, in its Statute of Treasons, in 1777, § 1, in which it 
is declared, that " all persons abiding within this State, and 
deriving protection from the laws of the same, owe allegiance 
to this State, and arc members thereof;" meaning permanent 
resident:?, it is evident from a provision immediately following, 
in regard to temporary residents. 

The same rule is stated by Chancellor Kent, (2 Kent's Com. 
oS,) namely, that "all who were resident citizens at the time 
of the Declaration of Independence, though bom elsewhere, and 
deliberately yielded to it an express or implied sanction, be- 
came parties to it, and arc to be considered as natives ; their 
social tic being coeval with the existence of the Nation." The 
rule, however, is extended to cases subsequent to the day of the 
Declaration of Independence, and is held to include ail those 
persons who chose the American side in the contest, and actual- 
ly resided among us, flagrante hello^ and until after the treaty 
of peace, with the intention of remaining. See the cases of 
Kilham v. Ward, and Gardider v. Ward, supra. 

Such also was the general rule of public law, as recognized 
by Ld. Ch. J. Abbott, in Doe v. Acklam, 2 Barn. & Cresw. 
779, where the title of the demandant was rejected on the 

f round of alienage, because " her father, by his continued res- 
ence in those [the United] States^ manifestly became a citizen 
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fff them'' See Ingles t. Trustee of the Sailor's Song Harbor, 
8 Pet. 99. 

The right of expatriation was always clearlj conceded in 
the Roman Civil Law; (see Dig. lib. 49, tit. 15, 1. 12, § 9;) 
and this law, as b well known, is the basis of all the codes ik 
continental Europe. The ontj condition, any where demanded, 
for the exercise of this right, is that of the sorereign's consent ; 
nor is even this understood to be universallj required. PuflSm* 
dorf says — " The uBual way, by which subjection ceases, is when 
a man, by permission of his own < Commonwealth, voluntarily re- 
moves into another, and settles himself and his effects and the 
hopes of his fortune there." Puff. b. 8, ch. 11, § 2. And this 
consent or permission, it is agreed, may be implied from circam- 
stances, and in some cases, from mere silence. See also Gro- 
tius, De Jure Belli, &c. lib. 2, c 5, § 24. Wood's Civil Law, 
p. 114. 

In the law of France, no limitation is known to exist, whidi 
affected the right of captain De B. to expatriate himself. On 
the contrary, where no prohibition existed, the nght is under* 
stood to have been absolute and universaL Thus, Fothier says: 
^^ Lti Francois^ qui ont abandanne Itur patritj saiu re»cun et- 

?nr de touVj perdent la qitalite's et le$ droits de citoyene.'' — 
oth. Traitedes Personnes, tit- 2, § 4. See also 2 Kent. Com. 
50 ; Poth. Traite de Propriete, art. 94. The code of Napoleon, 
in this, as in most other respects, was but a recension ef the ex- 
isting law. In that code, the methods, by which the character 
of a French citizen may be lost, are thus enumerated : 

^^ La qualite de Francais se pendra, I*'' par la naturalisation 
acquise en pays etranger ; 2^*' par V acceptation, non autoruee 
pur U Roiy de fonctions publiques conferees par un gouveme- 
ment etranger ; 8*"* enfin, par tout etabiissement, fait en pays 
etranger, sans esprit de retour." Code Civil, Art. 17. And 
see Art. 18, 20, 21. To which TouUier adds, by way of com- 
ment, — ^^ parce qu' alors on a rompee tons les liens qui attach- 
ient a la patrie.'' Toull. Droit Civil Francais, Art. 268. 

It is here to be noted, that the permission of the sovereign is 
required only in the case of acceptance of office under a foreign 
government ; thus leaving the citizen at liberty, in all other 
cases, to change his country and divest himself of the character 
of a Frenchman, at his pleasure, by the mere act of acquiring 
a permanent domicil in another country. Should he afterwards 
desire to become a French citizen, the same code provides the 
mode of his restoration. See Art. 18, 20, 21. The last of 
.these articles, [art. 21,] seems to meet another feature in the 
present case, in these words:— ^'Le Francais, qui, sans autori- 
gation du Roi, pendrait du service militaire chei Tetranger, au 
$* affilieraU a une earparatian nUHtaire etranger^ perdra sa qua- 
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Htc de FrancaU.*' For captain Do B., by becoming a memboT 
of the Cincinnati, became affiliated to a foreign corpoi*ation, es- 
sentially military in its character. 

In those provisions of the French law, we have that '* free- 
dom to choose,'* that " permission of the commonwealth," thai 
•'consent oHiis sovereign," which any nation ever requires ol 
its citizens, as the condition of expatriation, and as fully enna- 
bling the party to acquire the character of citizens in any for- 
eign country, at his own option. The general permission and 
liberty, thus granted, did beforehand, for every French subject, 
precisely what was done by Great Britain for her own, in tho 
treaty of 1783. 

In this state of perfect freedom to choose, and without any 
oppo>ing obligations, captain De B., having assisted in achiev- 
ing our independence, made this the country of his choice ; re- 
siding here constantly and ever after ; marrying a native of the 
country; being one of *'the people of the United States" who 
adopted the national constitution; being officially recognized as 
one of our citizens ; supporting our institutions to the day of 
his death ; an event which took place in this country, after b. 
residence of more than a quarter of a century. It is difficult to 
conceive of an intention to become a citizen, more strongly ex- 
pressed by actions. 

The permanent law of France, therefore, having evinced, in 
his case, the same consent which Great Britain expressed by 
the treaty of 1783, in regard to those who should be regarded 
as American citizens, I am clearly of opinion that captain De 
B. was a citizen of the United States at the close of the war ol 
the Revolution, and remained such until his death ; and that his 
willow is therefore entitled to the benefit of the Pension Law oi 
June 7, 1832, and of the laws supplemental thereto. G. 



United States District Court — In Admiralty. 

Uastem District of Pennsylvania. 

THE STEAMSniP OSPREY r. THE BARQUE DELAWARE.— Cboss Lib«l». 

^, To Mftkc (lie Trinity rule.> jipplicjiblc, there must be loasm for apprclicnd- 
ing collihion, us weU as a possibiUty of escaping it without encounteriiig 
some greater peril ; they cannot be nooked Uiereforo where obedience to the 
rules has been made impracticable or dangerous by the fault or carelessneti 
of the other party. 
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2. A steamer on her way to sen, at night, with her eignal lanteni5 |»ropct1j 
placed, saw a barque, vfVkonf ligktM^ heading up the rirer to the sUtrlrturdof 
her wake. She accordingly starboarded her helm, to keep ont of t*ic track 
of the barque, but the latter aliout the same time, nnobeerred by the steam- 
er, from the absence of lights on the barque, changed her course, so that a 
collision ensued. Ileld, that as the course and poeitioB of the steamer could 
be well understood on the barque, the latter was in fault, and she tvas ac- 
cordingly condemned in damages, 
o. It would ttcm that though a sailing ressel is not bound to cairy lights at sea, 
. yet if a collision occurs occasioned by their absence, the party thus in fault, 
will be held liable. 

The steamer, being full laden, left her berth at the port of 
Philadelphia at her usual hour of sailing, ten o'clock, A. M., of 
Saturday, August 31st, 1850, and proceeded down the River 
and Bay at the rate of 9 to 10 knota per hour. The tide was 
on the ebb, the wiud was from the south-oast, S. S. £., a good 
strong breeze. The steamer had lighted her three signal lan- 
terns at dusk, and from their positions, they formed a triangle, 
visible and seen on board of the Barque five or six miles off. 
"It was aright down dark night,** one in which a light could 
be seen to a great distance) and the clouds were thicker and 
heavier tov.iiid3 tLc^ southviard; — darker for the Steaii^-". nnd 
lighter for the I>:iir|iic, and accordingly raore easy for the lat- 
ter than the foniv r to discern objects. 

The Steamer's course at two miles below the Brown, was 
south south-east. When about half way below the Brown, and 
about a quarter past eight, P. M., the pilot of the Steamer, 
Wilson, saw the Barque shutting in the Cape Henlopen Lights- 
He hailed the look-out men to keep a good-look-out, and was 
answered ; but seeing the Barque approaching rapidly, he im- 
mediately ordered the Steamer helm-a-starboard, and the en- 
gine to be stopped and then backed, — which orders were duly 
executed, and the Steamer was accordingly backed, and was 
backing for a minute or two before the actual collision took 
place. 

A minute or so before the collision, the Steamer's Pilot, Wil- 
son, sung out to the Barque to port their helm, which order 
was not only disregarded, but the helm of the Barque, which 
had been before to the starboard, was heaved Jiard a-starboardj 
by which manceuvre the head of the Barque was made to wear 
off all the time. 

The Barque, according to her own statement, breasted the 
Capes about six o'clock, P. M., and was proceeding up the riv- 
er, on a north by west course, with the wind directly a-stem, 
at the rate of six or seven knots. All her sails, (except main- 
sail,) also steering sails, were set. When some five or six miles 
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cfF, th^.'C on board of lier clojcrieJ the lights of the Steamer, 
upni v.Iiij'i C.ijl. Lt:\\]:i onlciod his heiiii to port, sons to luff 
a point or >o to the ea^^lv.li• 1. Tlio Baniue then continueJ on 
thii course with . tut c'jtir.ge, untiL- hortly hclVi o the c jlliiioii, "when 
Capt. LevLs ordered htr hehn hard-a-starbcard. 

When Caj:t. Lewis, cu the information of Mr. Vrood^vard, ;; 
passcv.'^er, made out the Steamer to be suefi. he ordered the se- 
cond mate, Murraj', to get a light. Murray Ment into the cab- 
in, whieli vras oa deck, and there got a globe lantern, " -which 
took him, probably, five minute ;5 or eight minutes.'' Mr. V^ood- 
v\*ard, wlio was anxious to have a light forward, Aveut into the 
cabin to Muvn.y about tiio lig'.it, and v.er:t forv-aid with Mur- 
ray and the light, found, v;hcn they go-: foi v.avd, that the steam- 
er was not more than a hundred yards oil*. Z^illrray uii^played 
this liglit a.5 well as po.^riblo on the larboard low of tie Barque ; 
but, Gv.ing citlur to the Barque's head wearing oiTall the time, 
t^r becaui^e all r-ails and steering sails were set. v.hcreby the light 
was obicurv d, or to the proximity of the two vcskcIc, it was not 
hcen by the Co auier. 

TW\6 ligli: ^M6 the only one on board of the Bar^uo. 

There w.is the conflict of testimony u?.ual in collision cascp, 
but it ap|:c::r5 by the depositions taken on the part of the 
Barque xh.\t h.jd the two vessel:} kept on their rer-pective cour- 
ses, and by the depositions token on the part of tlic Steamer, 
that h:'. I ilie Larquc kept her port helm, or phown a light, the 
collision would not have occurred. 

Mr, G. jL Wharion awl Mr, BaJeh for the Steamship 
<?ompany in;.le the following points: 

I. That t!;e Steamer displayed proper light?, had a good and 
h'ufficicMt lool:-out, and was in every re??pect i>roperly found, 
officered and managed ; because, 

1. The Ste; mer pursued her courfo, the ujual one, without 
change until the Pilot f?av^' the Barque ; from and after which 
point of time, every thing v:as done on board the Stearaer to 
avoid and prevent the collision. 

2. Backing the Steamer wiih her helm to starboard was 
rquivalent to going ahead with her helm to port. 

3. Concoling for the purpoces of argument, that the Steam- 
er was going ahead with her helm a-starboard, then this was 
the only manoeuvre left to her, and was the proper one under 
tlie circumstances of the case. 

II. That the collision was wholly owing to the careless, neg- 
iigent, and unseamanlike management of the Barque : — 

1. The Banjue had no pilot on board. 

2. Tlie Barque, having the wind free, but with head tide, 
was more manageable than under other circumstances. 

3. The Barque should have kept her helm to port, instead of 
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putting it to starboard, in which case she would have gone clear 
of the Steamer. 

4. The night being dark, the Barque should have carried a 
light; or, at all events, should have displayed a proper signal 
immediately on making out the Steamer. 

5. It was the duty of the Barque, which had descried the 
Steamer five miles o^ to do every thing in her power to avoid 
collision, by showing a light, making a noise, &c. 

6. The barque, in putting her helm to starboard, in not back- 
ing or easing her sails, and especially in disrerarding Pilot 
Wilson's order to port her helm, violated all maritime law and 
usQffe. 

They cited the following authorities : Davies R., 869 ; 2 W. 
Robinson 4, 204, 286, 882 ; N. Y. Legal Observer, May 1848. 
Ibid. August 1851 ; Abbott, 232; Jacobsen, 840; 6 Wharton 
314, 824; 11 Jurist, 998; 1 English R. 678; 2 English R. 
357 ; Bynkershoeck, Questiones Juris Privati, Lib. 4 chap. 22 ; 
10 Howard, 586 ; and the following cases in the Admiralty, B 
D. of Pa:— The Conestoga, Dec. 1851 ; The Columbus, NovV. 
1850 ; The Envoy, Jan. 1851 ; The Eagle, Jan. 1851. 

Mr. St. George T. CampbeUj and Wm. B. Reed^ made the 
following points on behalf of the Barque : 

1. The Barque luffed as soon as she saw the Steamer ; which 
was in direct compliance with the rules of law, and in order to 
pass larboard to larboard. 

2. The Steamer, to comply with the rules of law, should in 
like manner. 1. Have ported her helm, and her first error was 
in not doing so. 2. If uncertain of the direction or distance of 
the vessel that shut out the lights, she should ha:v'e at least in- 
stantly stopped her engines; and this was her second error. 
3. But by persevering in a direction to cross the Barque on the 
starboard bow, she committed the third error ; and from these 
errors arose the collision and damage. 

They also contended, that the Barqe was not in fault in star- 
boarding her helm under the circumstances ; and that the Steam- 
er had headway, not stemway at .the time of collision. 

They relied on The Columbus ; The Conestoga, and 10 How- 
ard 581, as to the law of the case. 

Opinion of Judge S^ane. — These cases'^ involve the same 
question, and may be properly considered together. The rules 
of navigation which we derive from the Trinity Masters, apply 
to all cases of apprehended collision, and they are so convenient 
in practice as to make us most unwilling to relax their applica- 
tion. But to make them applicable at all, there must bo reason 

* There were other cases, inrolTiDg the tame qaeation, and decided at the 
same time. 
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for apprehending collision, as v^oll as a possibility of escaping 
it Avitliout encountering some greater peiil ; Ihoy cannot be in- 
voked therefore where obedience to the rules has boon made 
impracticable or dangerous by the fault or carelessness of the 
other party. There is no law which requires vessels navigating 
the high sea after dark to carry signal lights, and very much it 
is to be regretted. I can imagine no locality so remote or un- 
frequented as to dispense with the policy of such a practice. 
Thei c is hardly a month that we do not read speculations about 
missing ships, especially ships navigating along our coast, and 
almost every old seaman can tell of encounters in the night with 
vessels that were run down and disappearer), leaving no memo- 
rial behind them. I should be very glad to follow in the wake 
of the first Admiralty Judge, who would hold the absence of a 
properly placed an«l well trimmed lantern toho pri}:i a faeie ev- 
idence of a culpable want of caution. In our narrow waters, 
however, a sense of danger has enforced upon our navigation 
the adoption of something like a general usage, and the legisla- 
tures of some of the States have, in reference to steamers at 
least, made it the subject of enactments. Thus it seems to be 
universally understood, that a vessel approaching another in a 
daik night, should shoic a lights or in more accurate words, 
should show such a light and in such a place as to indicate at 
least her position, if not her course. 

The act of Congress of 7t'i July, 1838, section 10, which re- 
quires steamers to carry one or more lights after sunset, is 
practically almost inoperative- for want of specifying the ir num- 
ber and position. Our Pennsylvania act of Asscmb y 39th 
April, 184-1, is little better; it directs a steamer to c rry one 
signal lantern at least 10 feet above the deck, an imperfect 
provision, since it omits a description of the sort of lantern and 
obviously does not affect to indicate the steamer's course. The 
New Jersey Statute is better than these. It requires steamers 
to carry two signal lanterns, one at the bow near the deck, the 
other aloft amidships; a much better provision than either 
would be that which some of our sea going steamers have adopt- 
ed in practice from the British rule, according to which, three 
lights of different colors are carried at the bow and on the 
wheel-houses. Indeed, so important is some such regulation as 
this esteemed among the navigators of our river and bay, that 
I have been solicited more than once to assume its existence 
and enforce its observance. I would cheerfully do so, if I could 
find it among the ordinances of any legally constituted tribu- 
nalj-^tlic directions of the Port Wardens for inif.incs who 
have in some respects the supervision of our river navigation, or 
if the practice recently introduced by our sea going steime/s, 
were to a considerable extent recognized by others. For the 
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present I confine my action in the matter to the two classes of 
cases for which statutory provision exists, or generally known 
usasre. The cases before me are within this category. 

The evidence in these two cases of collision is not reconcilea- 
hie as to the circumstances that immediately precede them. In 
the case of the Osprey and the Delaware, thus much only is 
certain. The Osprey steamer was on her way to sea with her 
signal lanterns in place, heading for Henlopen Lights. The 
Barque Delaware, without any lights, came into the Capes from 
the eastward, with the wind free to pass up the bay. The sails 
of the barque shut out the Henlopen lights from the pilot of the 
steamer. The barque was at this time of course heading to the 
starboard of the steamer's wake. The proper manoeuvre on the 
steamer's part at this time, was by an inclination of her helm 
to starboard, so as to keep out of the barque's track. This ma- 
noeuvre she exccute<l, but the barque having executed the same 
manoeuvre at about the same time, the two vessels approached 
each other. The difference between them was however in this, 
that the steamer exhibiting signal lights, her position and course 
could be well understood by the barque ; but the barque exhib- 
iting no lights, and having been last seen when heading to star- 
board of the steamer's wake, the steamer had no means of as- 
certaining the barque's approach and no cause for apprehending 
a collision. A light was shown on board the barque very shortly 
before the collision took place, but it does not appear to have 
been seen by the steamer's pilot at all, and I have a strong 
opinion that it was not exhibited until the collision had become 
inevitable. But whether it was or was not exhibited early 
enough to raalce it strictly possible for the steamer to avert the 
accident, is not with me an important enquiry. The steamer 
had her full compliment of lights, and it was impossible that 
the barque could have incurred any hazard at all, if she had 
been content to hold her course, instead of luffing up as she did 
across the steamer's bows, obviously for the purpose of keeping 
well up to windward. Had she had lights, she might have done 
so with safety. Having none, she voluntarily took the risk of 
the collision, and must reap its fruits. 

The decree therefore in the two cases of the Philadelphia and 
Atlantic Steam Navigation Company vs. The Delaware, and 
Palmer vs. The Osprey, must be against the Delaware and her 
proprietors, with costs ; and it must be referred to the Commis- 
sioner, Mr. Heazlitt, to a^ertain the damages. 
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PliilaJelphia City and County District Coiiri. 

FISUER r. FlSUKil. 

T. TIk '-i.-Ji an annu'ty U not j.<r..«t in gcnci*a] apportl juiJ)!e, it :s :o, irbcro, na ii. 
a cu<ii cl'a l)C«iuc;t to a wii*o oi* cIiiM, it is not doi>cnJcul oji v.io i\wve ^cnvr- 
oalty o*' the ilonor. 

'2. A to<t it )!• bequ:a Jicd to hi? Tvidow an anmiitj' to be pui<l lo hor, in equal 
quai teily pf.jmontd in each un'l every your diu'iug Lcr natui-al j:i>. The 
widow <':ied in tho middle of a t^iiurtcr : ilold, that her executors were enti- 
tled to rev'o\er fur 90 much of tUc charter an had ehipsed st h^c death. 

This v/as an auiicablc action of debt by the cxcciuois of Mrs. 
Ann Fisher, a-^ainct tlie executors of her husband, James 0. 
Fishor. A ca:3e was stated tlierein for the opinion of the Court 
to tho following effect : 

Mr. Fisher, v»ho died on the 15th day of October, 1840, by 
his will, i\\ addition to other provisions for his wife, ilrrf. Ann 
Fisher, gave and be(iueathed to her a certain annuity in these 
words, *• to be paid to her by my executors in equal (iuaiterly 
payments, in each and every year during her natural life ; to 
commence immediately after my decease; which annaily thall 
be paid to her from and out of tho income of my real ertate.*' 
The testator fuvlhcr provided that if the real estate should not 
be BufTicleiil:, then tho deuciency should be made up from tho 
income of the pjrci nal cijtatc, and for that purpo>e ho directed 
his c::ecutovs to set apart a suiTicient sum to be invcijtvd in cer- 
tain SLCurilicv, ''SO as to scene to my ?aid wife, such un annu- 
al suiii. as v.itu tlie nctt income of my real estate, which I shall 
leave, h'laU pijduce the said annuity; which I will and direct 
shall bi puiicti.ally paid to her without abat Jii^cnt or deduction 
in the mannci* jifuresaid/* 

The first payment of the annuity v»as on the lolh of January 
1841 ; and the executors continued thereafter to pay it quar- 
terly out of the general income of the estate, witliout any spe- 
cific appropiiauon of a fund for the purpose, until the partition 
of Mr. Fisher's estate, which took place in 18C»0, tipoa the com- 
ing of age of the youngest grand child, in pur&i<aace of direc- 
tions in the will. They then set apart a sulncicnL sum in bonds 
and mortgages to provide an income with which to pay the an- 
nuity ; and Mrs. Fisher thereupon executed a release, b}' which 
she exonerated all the real estate of her latc husband from the 
lien or charge of the annuity. 

Mrs. Fisher dlod on the Tth of January, 1852, having made 
a will by which she appointed the plaintiffs her executors. Lhe 
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Ia«t quarterly pftjnieDt of the annnitj previoos to ber death 
was made on the 18th of October, 1851. 

The question for the opinion of the oovrt was whether the 
plaintiffs were entitled to reoeire the quarterly payment of the 
annuity which woold hare £dlen due on the 16th of January, 
1852, had Mrs. Fisher been then liring, or any and what pro- 
portion thereof. 

]Ur. Geo. M. WharUm^ for the plaintiff cited Sweigart vs. 
Berks, 8 S. & R. 299; Oheen ts. Osborne, 17 S. k R. 171 ; 
McNeraore vs. Good, 1 Harper's Ch. R., 272, S. C ; 1 Hill, 
Ch. R. 198. 

Mr. T. J. WharUmjioT the defendants, cited 1 Wms Ex'rs. 
523 ; 1 Rep. Leg. 589; Grabbe Real Prop. § 266 ; 1 Story 
Eq. § 480 ; Exparte Smythe, 1 Swanst. 849, in note ; 3 Vin. 
Abr. tit. Apportionment, F. 8 ; Wilson t. Hasman, 2 Ves. Sr. 
673 ; Howell v. Hanforth, 2 Wm., Blackstone, 1016 ; Reynish 
vs. Martin, 8 Atk. 880 ; Webb vs. Ld. ShaflFesburg, 11 Ves. 
361 ; Manning v. Randolph, 1 Southard, 144 ; Tracy v. Strong 
2 Conn. 659 ; Wiggins v. Twells, 6 Metcalf, 194 ; Earps' Will, 

1 Parson Eq. 468. 

The opinion of the Court was delivered, April 8, 1852, by 
Stroud, J. — Generally speaking an annuity is not appor- 
tionable according to the decisions of the English Courts ; and 
where the annnity is matter of mere favor, depending entirely 
upon the generosity of the donor, and not in lieu of a legal 
right, the propriety of the rule may not be questionable. 

But the imperfect right which a child has upon a parent for 
support, especially when this has been recognized by marriage 
settlement, has induced the Courts to trench upon the genem 
rule by what is now an established exception. Hay vs. Palmer, 

2 P, Wms. 501, furnishes an example of this kind. There by 
marriage settlement the maintenance of daughters was made 
payable half yearly until their portions became payable, which 
was at the age of eighteen or marriage ; and a daughter att^- 
ed the age of eighteen before the day of the half yearly pay- 
ment, and an apportionment was decreed. So in Howell vs. 
Hanforth, 2 Wm. Black., 1016-17; it seems to be thooght that 
the same principle was applicable where an annuity had been 
granted to a wife by her husband, on articles of separation, for 
her separate maintenance, the court saying : *^ Though rents 
and common annuities are not apportionable either in law or 
in equity, yet in equity the maintenance of infants, is always 
apportioned up to the day of their deaths, &c., because it would 
be difficult for them to find credit for necessaries if the payment 
depended on their living to the end of the quarter.'' This case 
'< they added," depends on similar principles, the annuity being 
for a separate maintenance to a/em^ covert^ and as it appears 
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that the quarterly payments, were not originally /or^'ard pay- 
ments, by way of maintenanee for the ensuing quarter, (which 
might make a diflcrence,) but payable at the end of each quar- 
ter, in order to discharge the expenses incurred in tbe three 
preceding months, we think it ought to bo apportioned. Tbe 
apportionment was accordingly allowed to the time of the wife's 
death. 

In South Carolina, a widow has also been regarded as enti- 
tled in this respect with a child, and an annuity devised for her 
maintenance has been held to be apportionable ; McNemoro vs 
Good's ex'rs.. Ex parte Rutledge, 1 Harp. Ch. 05. 

Our Supreme Court, in a case, in its essential features 
bearing a close resemblance to the present one, decided that an 
annuity granted to a widow was apportionable to the day of her 
death, and sustained the right of her administrator to recover 
accordingly. Sweigart vs. Frey, 8 S. & R. 299, and subse- 
quently, in Gheen vs. Osborne, 17 S. & R., 172, when a simi- 
lar question was raised, the Court ruled the point in favor 
of the executor of the last will of the widow, saying that they 
considered the matter as settled by Sweigart vs. Frey, and ad- 
ding in speaking of the annuity, " It is always a provision for 
life ; it is such in its nature, though generally made payable at 
a stated period ; yet this is done to prevent tho trouble and ir- 
ritation which would arise from a weekly or daily demand." 

After this the question can scarcely be considered an open 
one. 

The Court accordingly directed a judgment on the case sta- 
ted, for the plaintiff for the proportionate amount of the annuity 
due at the death of Mrs. Fisher. 



Court of Common Pleas of Philadclpliia County. 

In the matter of the Appeal of the Asiignees of the Bank 
of the United States. 

ASSIGNBBS OF UNITED STATES BANK. 

1. Tlio personal property of an insolfeiit corporation in tho liniiilM of asftigneos 
for tlic paymoni of creditors, is subject to OMtfcsMment and lety for State and 
County purposes, unless exempt by special legislation. 

2. Assignees of an inHolfcnt corporation in tru9t for payment of dcbtH, nre not 
such oflicers of the law, as will exempt property in their bandtj iVoiu tuzation. 
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3. Property held bj the assignees of the United States Hank is xrithin the let- 
ter and intent of the provisions of the aet of April 22, 1810, (Dunlp. Dig. 
1079, 2d. ed.) 

4. The legal estate of the jnropertj held by the assignees of the U. S. Bank is 
in the assignees, and the equitable interest is in the persons for whose bene- 
fit the assignments were made ; there remains onlj an improbable possible 
residuary interest in the bank itself. 

5. The property in question if in the hands of the Bank itseU by the proTisions 
of the charter and by the terms of the act of 1846, would have been liable 

. to taxation, and the mere fkct of the same pr<4>erty being held under assign- 
ment docs not release it from its apportionate share of taxation. 

Kellei, J. — This is an appeal, by the Assignees in trust for 
the benefit of certain creditors and classes of creditors of the 
Bank of the United States, from the decision of the County 
Commissioners assessing and taxing for State and County pur- 
poses, the property held by the appellants under the assign- 
ments of 4th of June and 6th of September, 1841. The prop- 
ty is assessed at the rate of three mills on each dollar of its 
appraised value, under the provisions of the act of April 22, 
1846. 

The appellants assert that the personal property of an insol- 
lent person, company or corporation, in the hands of assignees 
for the payment of creditors, is not subject to asEcssment and 
levy for State and County purposes in this State ; and that if, 
as a general rule, property so held is thus liable, that in their 
hands is exempt by special legislative grant or provisoes. 

The act of 22 April, 1846, requires the County Commission- 
ers annually, at the usual period for making county rates and 
levies, to cause to be assessed three mills upon each dollar of 
the value of a great number of articles and personal property, 
then not subject to taxation, ^' and upon all property real or 
personal [not taxed under existing laws,] held, owned, used or 
invested, l)y any person, company or corporation, in trust for 
the use, benefit or advantage of any other person, company or 
corporation, excepting always such property as shall be held in 
trust for religious purposes." It employs the most comprehen* 
sive terms, and embraces among many other things specifically 
named, all annuities over two hundred dollars, and money due 
under decree, and on account and settlement in the Orphan's 
Court and Court of Common Pleas. In the language of Judge 
Coulter, in Saving Fund vs. Yard, it evinces ^' a laborious in- 
tent on the part of the legislature to include, every species of 
interest on personal property of this kind, so as to defy the 
evasion of legal subtlety." It could scarcely be argued that 
the real estate held under these deeds of assignment, within 
this Commonwealth, is not taxable. But to relieve the person- 
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al property from th^ exactions of the act, tliey say, that though 
it is hoKl and invested in trust for the use, benefit, and advan- 
tage of other persons, companies and corporations, it is not tax- 
able, because, as assignees in trust for the payment of debts, 
they are not a person, company or corporation vrithin the mean- 
ing of the act, but are officers of the law. It is more easy to 
admit tlio ingenuity than the logical force *of this suggestion, 
or to discover why, if sound, it should leave one kind of prop- 
erty subject to charges from which it relieves every other spe- 
cies. Such assignees are, however, not officers of the law. — 
They derive their power from none of the constituted authori- 
ties of tao Commonwealth; and they are liable to supervision, 
control or removal at the instance of parties in interest alone, 
and under the general law of the land. But, were it otherwise, 
it would not avail them. The property in their hands under 
deeds of assignment is cared for not less sacredly, nor is it less 
productive or more liable to fusion, distribution or transmission, 
than the estate, real or personal, in the hands of the adminis- 
trator, which, by the 33d section of the act of 22d April, 1846, 
is subjected to taxation for State and County purposes, so long 
as the same shall belong to the estate of such deceased person. 
So, too, property in the hands of a sequestrator appointed by 
the court is, under the 7th section of the act of October 13th, 
1840, subject to *'all charges for taxation.** 

If property, in the hands of assignees of insolvent debtors in 
trust for tlic payment of debts, is not taxable, the immense 
amount thus held is wholly exempt from contribution or levy. 
There is no other mode of reaching it, for the citizen is requi- 
red to return to the assessor debts due by solvent debtors only. 
It would, we apprehend, be difficult to find a motive justified by 
reason or policy, for a Commonwealth, whose necessities are so 
urgent nnd whose system of taxation is so searching as those of 
Pennsylvania, for making so generous an exemption. This pro- 
perity is protected by and administered under her laws. A 
large portion of it is highly productive. It is held and invest- 
ed in trust by the appellants for the use, benefit and advantage 
of other persons, companies and corporations, and the excep- 
tion proves the rule. It is not held and invested for religious 
purposes. Saving Fund vs. Yard, 9 Barr, 362. It appears to 
us to be clearly within the letter and intent of the provisions of 
the act of April 22, 1846, and liable to assessment for State 
and County taxes, if the. legislature has not provided specially 
for its exemption. 

The appellants allege that the property in their hands, as 
assignees of the Bank of the United States, is exempt from 
taxation, because, by the provisions of the 6 th sect, of the char- 
ter, the legislature accepted a bonus payable forthwith, and a 
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stipulated payment annnallj for a men number of years, of a 
Bum certain as an equivalent for Sie charter, and an ezpreas 
surrender therein, contained of the right, at any time, to tax 
any dividends the bank might declare. This propoiution in- 
volves two assumptions, vis : that the property from the aaseaa- 
ment of which this appeal is taken, belongs to the bmk ; and 
that the legislature, in surrendering for a consideration its right 
to tax further dividends, divested its right to tax the proper^, 
capital or stock of the bank. The first of these assumptions is 
incorrect in fact, and the second in law. The legal estate in 
this property is in the appellants, and the eqaitable interest is 
in the persons and classes of persons, for whose use, benefit, 
and advantage it was assigned. Since the 7th of September, 
1841, the date of the last assi^ment, the bank has had bat an 
improbable possible residuary interest in it The Bank of the 
United States still exists, and under the resolution of the stodi- 
holders of May 18th, 1841, its officers should annually trans- 
mit to the Auditor General of the Commonwealth, their esti- 
mate and appraisal of the cash value of the ciq>ital stock of the 
corporation which has not been assigned by any of its several 
conveyances, as required by the L 3d section of the act of 29th 
April, 1844, by which it is taxed three mills on every dollar of 
its value thus estimated and appraised. 

It is clear that the property in question is not assessed as 
part of the property or capital stock of the bank. That insti- 
tution did not take this appeal, nor has it appeared to sustain 
it. Bat were the bank the party in interast, the assessment' 
would contravene no provision of its charter. The surrender 
of the right to tax dividends does not involve the right to tax 
capital stock. The surrender of the taxing power ** ought not 
to be presumed in a case in which the deliberate purpose of the 
State to abandon it docs not appear." Bank vs. Billings, 4 
Peters, 514. And in this case the surrender is expressly limi- 
ted to the tax on dividends. As to the rif ht of the Common- 
wealth to taT both capital and stock and dividends, Saving 
Fund vs. Yard, 9 Barr, 859, Bridge vs. The County, 9 Barr, 
415, and The Easton Bank vs. The Commonwealth, 10 Barr, 
442, are conclusive. 

Had the bank retained the ownership and possession of the 
personal property in question, it would have been subject to a 
tax of three mills on each dollar of its cash value, as assessed 
by the officers of the institution under the sanction of an oath, 
according to the provisions of the act of 29th April, 1844, and 
the resolution of the stockholders of May 18th, 1841. The 

5|uestion then is, does the fact that the bank assigned it in trust 
or creditors, exempt it from burdens common to such proper^ 
throughout the State, and to which, but for the asngnmenty it 
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would have been confessedlj liable ? On thb point there can be 
no doubt. In the opinion recently delivered by C. Justice 
Black, in The Bank of the United States vs. The Common- 
wealth, he says : '^ No corporation, any more than a natural 
person, can discharge itself of an obligation once assumed by 
an act of its own, in which the party holding the opposite inter- 
est had no hand.*' As the property of the bank it would be 
liable, and in the hands of appellants as assignees, it is clearly 
within the provisions of the act of April, 1846. It must there- 
fore bear its proportionhte part of the public burdens, until it 
is paid over to tne parties m interest, or is expressly released 
by the legislature. 

The schedule of propertv contains items not subject to taxa- 
tion in this Commonwealth, and others that are appraised at 
par or otherwise, much above their cash value. The schedule 
IS therefore referred to an auditor, to report what items are ex- 

?ressly assessed, and as to these the aecision of the County 
iommissioners is confirmed. 



Supreme Court of Pennsylvania, May 15, 1852. 

STBIMPLER V. BOBSBTS. 

The eyidences of payment of purchase money arising from the credits giyen to 
Peter Benson in John Keble's blotter, are insufficient to entitle the plaintiff 
below to recoTer the land against a patent granted to Cumberland Dogan, 
more than 21 years before action brought 

Opinion of the Court by Black, C. J. 

A warrant for 445 acres and 120 perches, issued from the 
Land Office in the name of Sophia Meyer, on the 5th of May, 
1794. A survey was made, including the land in dispute, on the 
5th of January, and returned on the 10th of February, 1795. 
On the 10th of March, 1801, Sophia Meyer conveyed to Cum- 
berland Dugan, by deed poll of that date ; and a patent was 
issued to Dugan the 1st of October, 1802. It appears, from the 
letters and vouchers in the Land Office, and the day book of the 
Receiver General, that this warrant and thirty-five others were 
paid for by the application of creditors, which Peter Benson had 
on the books of the office for lost warrants surrendered. The 
plaintiffs' claim under Benson, whose heirs, on the 18th of 
April, 1838, conveyed the Sophia Meyer tract, and fine others, 
on which the purchase money was paid by their father, at the 
VOL. XI.— KO. xn; 
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iame time, and in the same way, to Henrj K. Strong, for the 
consideration of one dollar and services rendered. Mr. Strong 
conveyed certain nndivided parts to the odier plaintiffs. 

The plaintiffs assert their right to redover through Benson, 
for whom, they allege, that the holder of the legal title is but a 
trustee. The defendants, without pretending to be the owners 
of the patent, rely on it, as showing a fatal weakness in the ti- 
tle of their adversaries. 

It is the law of England and of Pennsylvania, that where one 
bnys land, and pays tor it with his own money, bat permits the 
oonaeyance to be made in the name of another, i^resolting trost 
arises in favor of him who paid the purchase moDey ; and the 
nominal grantee holds the land in tmctee for the realparchaaer. 
This principle is applicable, as well to pnrchaaera from the Com- 
monwealth, as to conveyances firom one private individual to an- 
other. The person, whose named is used as a warrantee, is a 
trustee for him who took out the warrant and paid the feeaand 
purchase money. 1 Teates, 166 ; 2 Yeates, 119. 

A resulting trust of this sort may be established by prooC 
even in direct contradiction of a warrant, patent or deed ; and 
as it may be proved, so it may be contradietec by the same 
species of evidence. In the present case the plaintiflb had a 
right to shew, by any legal evidence within their power, that 
Benson had paid the purchase money; and they did prove it 
by the blotters, vouchers, &c., usually relied on in old eases. 
It was proper, also, to permit the defendants to prove that he 
did not make the payment for himself, or on his own account, 
but as agent for Sophia Meyer, or somebody else; and any cir- 
cumstance, which would throw light on the transaction, or ex- 
plain its true character, ought to have been received. 

After the extracts from the books in the Land Office had 
been read, and some evidence had been given by the defendants 
tending to show that Benson had acted as a mere agent in pay- 
ing for this and other warrants, the defendants dfered to prove 
that Benson, who was a derk in the land offica, and a man of 
very little property, was credited on the same books with the 
purchase money of 1886 warrants in the old pnrehase, amount- 
mg in the aggregate to more than {32,000, and that he never 
laid claim to any one of the tracts, bat on the oontnury suffer- 
ed them, in many cases, while he was still in the office, to be 
?atented to other persons. This ought to have been admitted. 
'hat a man in moderate curcumstances should have paid this 
larce sum of money, on his own account, without auerwards 
givmg any attention to the immense estate, which he had thus 
acquired, is incredible. It can only be accounted for by sup- 

Josing, that in making these numerous and heaij payments, 
e was acting as the agent of other persons. T%e court re 
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ceivc<l, and submitted to the jury, the testimony of Wallace, 
thu Benson was in the habit of receiving fees and transacting 
br. ineti- tor people in the Land Ulfice. If the facts eet out in 
tiic' tirst and fourth bills of exception had been also admitted, 
thry would have gone one step further, and shewn, that it was 
his custom, in paying money for liis employers, to take credit 
on the books in his own name ; and from this the argument 
would have been legitimate and fair, that the entry in the pre- 
sent case was made in the same way. 

The testimony of Marshall ^hich was permitted by the Court 
and forms the second bill of exception, was to circumstances 
too remote to be safe, even the means, proposed to establish 
them, had been legal. The pecuniary condition of Benson at 
the date of the warrant was important, to bo sure ; but tuat is 
not to bo sworn by proving that his children, more than forty 
years afterwards, had claims to land in several counties of the 
Slate. The mortgage for lands sold in Westmoreland by the 
eMor Benson, in his Tifo time, might have been evidence to re- 
but the proof which the other side had given of his poverty, if 
it had been produced. But I see nothing in the case to justify 
the admission of secondary evidence, when the primary might 
have been had. 

The letter from Benson to Potter, dated in 1801, was prop- 
erly committe<l. It is not necessary to produce the title paper 
of a man's property, when the object is merely to prove his 
circumstances. General acts of ownership are sufficient. A 
letter requesting an agent to. pay taxes for land, may be very 
slight evidence, even for such a purpose ; but it is admissable. 

The evidence contained in the fifth bill of exceptions was 
rightly rejected. It consisted of agreements and letters, be- 
tween Meyer, Young and Dugan. The parties to ihese con- 
tracts, and those who carried on the correspondence, were bound 
by wiiat the^ contained. But as to Benson^ and those claim- 
ing under him, were res inter mlios actie. 

Before we consider the main points, on which the charge of 
the Court below is objected to, it may be well to recall the evi- 
dence which is said to establish trust in favor of Benson, and 
the circumstances, confirmatory, and informatorv, which go to 
support and overthrow it. John Kebler's blotter and other 
books in the Land Office, show that Benson was charged with 
the price of this warrant, and that he paid it. This blotter 
was never considered a record, and certified copies were not 
admitted in evidence, until the act of 1823 was passed for that 
pirpose, (Purden 427.) Previously to that time, the entries 
were proved and admitted as private papers, 8 W. 112. The 
act of Assembly did not change their nature, as evidence, but 
only furnished a more convenient means of getting them before 
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courts and jurias. They were admitted before and nnce 1828, 
apparently upon the mle whidi admits other prirate memoran- 
da of deceased persons in OTidenee, where they were against 
the interest of the person making them* Bat long ejqmience 
of the acenracy has giren them a credit which no othw nnoflE- 
cial books hare receired in oor courts. Still, thiy ccmstitiite 
bat parol eridence, and are not condoaTe proof of anything. 
That warrants were fre<iaently said, by those books, to hare 
been paid for by persons, who did not aetoaDy adrance the 
money, except as >4[^nts, no <me 4)an doabt; and the fact has 
been often prored. The defendants attonpted to proTC it here. 
They showed that Benson was a derk in the Land Office. — 
Clerks were at that time in the habit of actmg as agents to an 
extent which grew into a great evil ; and the rear afterwards, 
a law was passed to forbid them. Rod. 782. An aged witness 
was called, who remembered Benson, and knew that he trans- 
acted more basiness, as agent, than any of the other dei^ — 
He died in 1801, leaTing scarcely any personal pnq>6rty. He 
paid the purchase money <m a great number of othor warrants, 
without afterwards perfecting ue titles. The certificate of the 
Reoeirer (General, that the purchase money was paid on the 
Sophia Meyer warrant, was in the usual form, without any 
mention of ]Benson's name, and does not iqppear even to hare 
been in his possession, but was found among certain title papers 
which John Meyer had delirered to both, and Boyer, John Mey- 
er, and not Benson, handed in the application for the Soplua 
Meyer and nine other trials, on all of which the purchase mo- 
ney is marked in the blotter as paid by Benson, but on none of 
diem he erer take out, or apply for patents. The application 
is marked as Meyer's, and is in his hand writing. 

The party who undertakes to establish a resulting trust by 
parol evidence, takes the burden of proof on himself. He daims 
an estate in land, not only without a deed, but in opposition to 
the written title. Records and deeds are not easily oyertiirown 
as is manifest enough from the stringent rules, wluch this court 
has often laid down, in cases of pard sales. The whole doctrine 
of resulting trusts is a Tiolation of the sound prindple, on which 
the statute of frauds is based; and ouffht not to be farored, ex- 
cept where the trust originated in the badfiuth of the noniinal 
purchaser. The extension of it to cases, in which the cuU 
que tnut has Yoluntarily placed his rights in such a condition, 
that he can only establish them by parol, is of doubtful policy, 
and, like other departures from the statute of frauds, has, pro- 
bably done more mischief than it has ever corrected. For 
these reasons, it is more than doubtful, if any Chancellor, upon 
the eyidenoe which this case presents, would decree specific ex- 
ecution of the trust, supposing the fiictsto be recent, and time 
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no element in the decision. It may be, indeed, that the fre- 
quent nse, Trhich was made in early times of the names of per- 
sons as warrantees, who were not the real owners, for the pur- 
pose of evading the law against engrossing the public lands, 
entitles this peculiar kind of trust to more than ordinary favor. 
Certain it is that the blotter has been allowed to decide very 
many disputes in favor of the person by whom it showed the 
money to have been paid, but never, in any case that I know 
of, where the endence of agency was as strong as it is here. 

The principal question yet remains to be noticed. The de- 
fendants insist that the great length of time which elapsed after 
tke date of the warrant, and before any claim was made under 
Benson, raises a presumption of law, which is conclusive against 
the title derived from him. It is true that the transaction 
which creates the contest between these parties, is entirely too 
old to be investigated now, with the slightest hope of ascertain- 
ing the truth, ft is impossible for us to feel any confidence in 
the evidence, which can be furnished by men of these times, 
concerning occurrences so remote. Fifty-two years went round, 
between the time when the purchase money lor this land was 
paid, and the bringing of this suit. During all that time, 
neither Benson, nor his heirs, nor any body else deriving title 
from him, made any claim to the land, nor paid taxes for it ; 
nor exercised any act of ownership over it ; nor manifested the 
least sign of consciousness, that they had a title to it. We are 
now asked to determine the rights of the parties, on such facts 
as can be fished up from the oblivion of more than half a cen- 
tury. Nearly two generatiotis have lived on the earth, and 
been buried in its bosom, since this business was transacted. 
Of the men who were then in active life, and capable of being 
witnesses, not one in twenty thousand is now living. Written 
documents, whose productions might have settled this dispute 
instantly, have been, in all human probability, destroyed or 
lost, or thrown away as useless. The matter belongs to a past 
age, of which we can have no knowledge, except what we de- 
rive from history, through whose medium we can clearly dis- 
cern the outlines of great public events ; but all that pertains 
to men's private affairs is wholly invisible, or only visible in 
such a sort as to confound the sense and mislead the judgment. 
"No man," says Mr. Justice Sergeant, (2 W. 115) " ought to 
be permitted to lie by, while his rights can be fairly investiga- 
ted, and justly determined, until time has involved them in un- 
certainty and obscurity, and then ask for an inquiry." For 
such reasons as these it is, that every civilized society has fixed 
a limited time, within which all rights mus*^ be prosecuted. — 
Where this is not done by positive enactment of the Legisla- 
ture, the judiciary calls in the aid of presumption ; and courts 
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of equity, thongh not bound by the 9ti iites of limitation, cloac 
their doors agosnst stale demands, as ; lemly as the conrts of 
law. 

Time will raise presamptions, as conclasive for or against an 
original title as it will in other cases. We have as little power 
to read the ashes of burnt papers, or call dead witnesses fn»m 
their graves to testify, in a oispate about business transacted 
by the land jobbers dT the last oentury, as we would hare, if 
the controversy was on any other subject. It is, accordingly 
settled, that the non-return of a aurrey for seyen yemra, without 
taking possession, or paying the Surveyor's fees, is an aban- 
donment of the warrant ; 2 Penn. Rep. 384, and even whore 
the negligence is imputable to the officer, a long delay will de- 
feat the warrantee's title, 4 W. 140. The title of a warrantee 
is presumed to have been conveyed where no daim is made un- 
der it for a long time, 2 Penn. 468. A sale of warranted land 
for taxes, though irregular and void« if the warrant holder had 
made early opposition, becomes a perfect title after an acqui- 
escence of twenty-one years. 17 8. fc R. 850. Payment of 
taxes for twenty-one years, is presumptive evidence of a con- 
veyance from the warrantee. 1 W. ft S. 824. A survey, un- 
impeached for twenty-one years, is conclusively presumed to 
have been regular. 2 W. 890, 1 W. ft S. 68, and that even 
where there is an unexecuted oider of re-survey by the Board 
of Property, 17 Barr, 6?. In short, the courts of this State 
seem uniformly, [and especially of late,] to have refused to go 
back more than twenty-one years, to settle any difficulty about 
the issuing of warrants, or patents, or the making or returning 
of surveys, or the payment of purchase money to the Common- 
wealth. These questions, like others, are disposed of according 
to the legal presumptions, which arise from the lapse of time. 
The time, which raises a presumption, which will act on an in- 
terest in land, is twenty-one years ; 4 W ft S. 297 ; and this 
presumption, unrepelled, will defeat lany claim that is set up 
against it. 

It is very clear therefore, that, the plaintiflb' title is either 
established beyond all dispute, or else made uttwly wordiless, 
by the lapse of time. Either the trust resulting to Benson 
from tne payment of the purchase money is extinguished, mr 
the title under the patent must be wholly lost to those who 
claim it. Both these titles cannot exist low, in the vigor they 
had fifty years ago, and demand a decision between than on 
their original merits. 

The plaintiffs contend that the presumption ought not to be 
against them, since the patentee has not, anv more than them- 
selves, either taken po^bession of, or paid taxes for the land. 
Cumberland Dugan did not, from the date of the patent, (mnr 
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•iM \i\< :'; leuili*,) lauke any open claim to the land, n-^r prrfonu 
:i -y ^»r lac tliitios wliicli, ai owners of it they wercboiiuo to; -r- 
f;;:i;:, until 18-ilT ; \vhcn tliey hro'i^^iit tin ejectment a^ ;in>r the 
.)ccui>;inrs of tiie l.md, which secm.s to be still pen<ling. j3at it 
liiii-t le remenibcieil, that the conveyance of the warrantee, 
an 1 the patent from the Comnionwcaith gave him the legal ti- 
tle, and he was in possession by constructign of law. Actual 
pos-esdion would not have made his right any stronger aa 
against another claimant, who was not himself in possession, 
liis title, on the face of it, was as perfect as it could be made. 
He needed no judgment, or decree of any court to make it bet- 
ter. It was not necessary nor possible for him to bring suit 
ag linst Benson, or his heirs, or alienees, to establish that his 
legal estate was free from the trust which the plaintiffs assert 
it \v:is charged with. His non-payment of taxes is proof that 
lie was not a very good citizen ; but that is a default, for which 
his title could only be divested by a treasurer's sale. On the 
other haid, Benson and his heirs hae a claim resting in parole, 
and if they knew or believed it to be just, it was their business 
to make it appear. 

To demand of the cestui que trusty under the circumstances 
of this case, that he should establish his claim before a judicial 
tribunal, within a reasonable time, or lose it, is complained of 
as a hardsliip by the plaintiffs. They say, that no bill in equity 
can be died for want of a court having chancery jurisdiction ; 
and that aa- ejectment could not be brought, because nobody 
lived on the land. The answer is, that tliep might have taken 
poises.^ijn of the premises, and compelled the other party to 
om aoace proceedings. They reply that possession ought not 
to be re I'lired, because the land is not fit for cultivation, and 
the CO il hdi been but recently discovered. This, when put in 
plainer words, means that the property was not thought to be 
worth lo')kiug after until lately ; which is precisely the rea3on 
th-4t m.iy be given ny almost every min who neglects to prose- 
cute his righs to real estate. Bat it has never yet been receiv- 
ed as a su.lioient excuse, and never ought to be. Besides, Ben- 
son, if the land was really his, might at least have filed a caveat 
argi.noat on the isiuing of the patent, or dem.mded a convey- 
ance afterivards. 

The opinion of Mr. Justice Kennedy, in Urkitt vs. Corryell, 
') \V..i: ;S, (50, was much relied on, as shewing that a patent, 
frauJalently obtained, will be of no avail against the true own- 
er. That case was essentially different in all its features, from 
this one. .There, the party claiming against the patent hid not 
only paid the purchase money, for him.-ielf, and on his own ac- 
count, hut had the conveyances of the nominal warrantees. 
Time had raised no presumption against him ; for the suit had 
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been brought within much less than twehtj-one years. Coney 
Y. Caxton, 4 Bom. 149, and Bixler t. Baker, 4 Bom. 219, are 
still less to the purpose. 

It is also insisted, that Dogan obtained the patent by a frand 
upon some children. The heirs of Benson, at the time of his 
death, were respectively of the ages of ten, eight, and three 
years ; but whcoi the suit was brought, they were fifty-seTen, 
fifty-five, and fifty. Their minority at the time the patent is- 
issned, woold not justify their inaction after the disability was 
was remoyed. Ajq equitable claim to land, founded on nraud, 
IS of all others, the sort of claim which ought to be pursued be- 
fore time has rendered explanation impossible ; 2 Sch. k Le- 
froy, 788. 

Another argument, much pressed, is that Benson's payment 
of the purchase money gaye him such a use of the land, as be- 
came immediately executed by force of the statute of uses ; 27 
Hen. YIIL, that he, or his heirs, became inyested with the le- 
gal title, as soon as the patent passed it from the Common- 
wealth — that, hayinff the legal tide, they were constructiyely 
in possession, and, &at the presumption ft'om l&ps^ of time is, 
therefore, not against them, but in their fayor. The inferences 
are logically drawn, but the premises are not true. An implied 
trust is not within the statute of uses. Where the use is ex- 
pressly and immediately limited on the le^ estate, it will be 
executed in the ee$tui que use ; but a use, limited on a use, will 
not be ; 22 Yin. Abr. 268. Where the the trust is expressed 
in the deed which creates the legal estate, the trustee cannot 
set up the statute of limitations, either at law or in equity, 
against his eeitui que truet^ any more than a tenant for years 
can do against his landlord ; and for the same reason: namely, 
because it would be claiming in opposition to the title, by which 
he himself holds. But here the warrant, deed poll, and patent 
purport to giye Dugan the legal, as well as the equitable title 
for his own use, and that of his heirs and assigns. They do 
not, on their face require him to hold it for the use of Benson. 
If there beany thing inpaisy and outside of the written title, 
from which a trust of the land results to Benson, such a trust 
can be executed in no other way than by the yoluntary conyey- 
ance of the trustee, or by a decree in Chancery, or (what is 
equivalent here) a judgment in ejectment. 

Where a party is, prima facie^ the owner of land in his own 
right, and is to be turned into a trustee by matter of eridence, 
all presumptions are a^inst him who alleged himself to be ceMtui 
que truety and if he withholds his eridence until it becomes ob- 
scure and unintelligible, he must learn the consequences of his 
own default. 

This, then, is the case of an ejectment, brought as a substi- 
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tute for a bill in equity, to declare the holders of the legal title 
trustees of Benson, and to compel the execution of the trust. 
8 S. & R., 4 W. & S. 149. The transaction supposed to be set 
forth in the bill, as the origin of the trust, was doubtful at first, 
if vre can be supposed to know anything about it from the evi- 
dence before us ; it was fifty-two years ol^ when the bill was 
filed ; and there was no intermediate acknowledgment of the 
trust by one party, and no assertion of it by the other. A de- 
cree, in such a case, could not be pronounced in favor of the 
plaintiflF, without running counter to all precedent. Courts of 
equity will not listen to claims so old that they would be barred 
at law by the statute of limitations. If this rule, which is, in 
itself, so just and wise, needed the authority of great names to 
support it. Lord Taltot, 3 Atkyns, 325 ; Lord Redesdale, 2 
Sch. & Lefroy, 71 ; Chancellor Kent, 3 Johns Ch. Rep. 129 ; 
and Judge Story, 1 Eq. PI. 529, ought to be sufficient for the 
purpose. 

It follows from what I have said, that where a warrant is is- 
sued to one person, and the purchase money is paid by anoth- 
er, and the patent is afterwards taken out by the nominal war- 
rantee, the right of him who paid the purchase money is gone, 
unless he takes possession of the land or brings ejectment to re- 
cover it, within twenty-one years from the date of the warrant ; 
and after that lapse of time he cannot recover, no matter how 
clearly he may be able to prove that the legal owner was, in 
the beginning, a trustee for him. In such cases the maxim, 
omnia pre»umuntur site essc-actay is applied to the proceedings 
of the Land Office ; and the presumption of law is conclusive 
against all rights, which do not appear on the face of the Com- 
monwealth's grant. Evidence of purchase money paid by the 
plaintiff, as the ground work of his title, ought to be rejected 
by the court, if the date of the payment be more than twenty- 
one years before sought brought, unless it be accompanied by 
an offer to prove such acknowledgments on the part of the war- 
rantee, as will take the case out of the rule here laid down. 
What acknowledgments would be sufficient for that purpose is 
a point not raised here. 

When I say that the suit must be brought within twenty-one 
years from the date of the warrant, I speak of a case like the 
present one, in which the alleged trust is proved by the naked 
and 'solitary fact of the payment of purchase money. Where 
the cestui que tru^t has superintended the survey and paid the 
officer's fees, or excised other acts of ownership over the land, 
the presumption in favor of the trustee would perhaps not be- 
^n to arise until he did some act of hostility, such as selling his 
title or taking out a patent to himself. 

We have come to t'^is conclusion with the deliberation which 
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was .IcJia'ikcI bj the interests of the preseni^pnrtic.', therifrht* 
lu tiio:5C uiiv; claim untur the imnierouj Oiac;* wjinanis paid for 
hy tLo s::ine ;xr.son, ami the importance of the preJijral ques- 
tion. The cause was twice argued with great ability ; once be- 
fore all the judges, and afterwards again, in the absence onlj 
(»f him, whose death we have since been called to lament. From 
the first no member of the court feU thmt the judgment could 
be sustained ; and all the sorvivora now concur in the opinion, 
that its renewal is demanded alike by precedent and principle. 
Judgment rever$ed and vm. fa de novo. 



New York Supreme Court. 

Special Term, April 14, 1S&2.— Before Juetice MitcheU. 

DAVID SMirn, A8ligne^ ». NOAH NORRIS.. 

The code does sot exempt ereiy aMignee or trustee from persoosl lUbQilj to 
costs, thoagh he be not goil^ of mismanagement or bad faith. Where the 
estate, fund fund or party represented, are not brought before the eonri bj 
the pleadings, judgment for oosts will be gifen agunst the assignees or tmo- 
tees, personullj, should the defendant recover, because judgment can onlj 
be given against parties actually before tho court Qvrrjf T Whether an as- 
signee who has a fund at the commencement of the suit from which the costs 
ought to be paid, should he be unsuccessful, should be deemed to have rais- 
muDRgcd if he pay his own costs, &c., iEi»tea<l of reserving it for the oppo- 
posite party, who would otherwise to it 

The plainti£f sued as assignee only, but did not disclose that 
he was trustee, and did not join the assignor with the plaintiff. 
The claim was for work done by one Aikin, plumber, for de- 
tendant. T]ie doing the work by Aikin, and the assignment of 
the claim, were put in issue. Tbe proof showed that the plain- 
tiff was assignee of some real estate of Aikin and of his other 
property, and that Smith claimed in trust, to pay creditors. 

Aikin testified that he owed nothing except an unliquidated 
claim in suit, and some debts which were extended ; also, that 
since his assignment he had got back his former business, and 
that the business was good. 

The inference is, that ho is probably solvent, and able to pay 
the plaintiff any costs that may have been incurred incurred for 
his [Aikin's] benefit. 

It also appeared from plaintiiT's affidavit, that hehadreceiv- 
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ud, fis as.vgnce, a^jont 81,000, wbic-li ho expended in yw^ in 
jjayia;r tlie crodiioi\i un«lcr the a^>i;rnnieiit, Jiiul hi part for cx- 
P'jii-'v.-.s of the trust. How imicii tho^o expenses were, <>,* wli.tli- 
Qv they were not piim:ipally in t!;c prosccation of thU nciiou, 
does not r.ppeai*. It niuv be inferred tliat they were of this 
character, or that ho would have shown to the contrary. 

The defendant, however, sneceeded in re'covering jml;!;m'^nt, 
in which, of course, ho became entitled to a judgment for costs. 

Judgment was entered, execution issued, und levy made upon 
the property of plaintifi*. 

Mitchell^ J. — The code, as amended, (1851,) sec. 817, docs 
not exempt every assignee or every trustee from paying costs 
personally, ahhough be be not guilty of mismanagement or bad 
faith — but only so exempts executors and administrators, and 
trustees of express trusts^ and persons expressly authorized by 
statute. 

The costs, even in those cases, arc to be recovered as in or- 
dinary actions, but are to be chargeable only upon or collected 
from the estate, fund, or party represented, unless the court 
shall direct them to bo paid by the party to the action person- 
ally, for mismanagement or bad faith. 

The successfal party is therefore to recover his costs, and 
have judgment for them — but they are to be collected only out 
of the fund, or from the party represented. 

The fund or party represented, then, must be before the court 
and subject to its judgment, or this part of the section does not 
apply. If a trustee sues or is sued to settle the construction of 
a will or trust deed, or the estate, then the fund and t!ic par- 
ties represented are both under the control of the court, and 
then the courtt may durect tliat the costs he collected from the 
one or the other, as may be proper. 

But when the plaintiff sues merely as assignee, and sues one 
who does not claim under the trust and has no connection with 
it, and brings his action without joining the ass'gnor with h'm, 
he does not bring the fund of the party represented under the 
control of the court. He can, during all the litigation, do what 
he pleases with it, and the defendant cannot call upon the court 
to restrain him. The plaintiff may spend it [as in this case 
probably was done] in paying his own costs in an unjust suit, 
[which his assignor should have known Avas unjust,] and, at the 
end of the litigation, inform the court that no fund is left to 
pay the injured defendant. 

The court not having any control over the fund, cannot di- 
rect the costs to be collected out of it ; and having no control 
over, the assignor cannot direct them to be paid by him ; and 
Jis the statute is express that the successfal i)arty is to recover 
his costs, the only judgment, order, or execution that can issue. 
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in compliance with the statute and established rules, is againit 
the part V to the suit — sole plaintiflf — although he be trustee in 
fact, for against none but a party before the court can judgment 
be given. 

The rule above stated is probably adopted in the code from 
the previous practice in Chancery, which is thus laid down [Hill 
on Trustees, p. 5511: — ^In 8uit*between trustees and strangers 
to the trust, the liability and costs will ordinarily be gor^ned 
by the general rule, wludi throws the costs of court on the nn- 
successmi party.*' HoweTcr, in these cases the trustee is doobi- 
less entitled to be rehnborsed, out of the trust estate, the amount 
of what he may be out of po<^t for costs, subject to other goi- 
eral risks. 

It suits between parties and centue que Cncsfs, where there is 
a fund under the control of the courts it is a general rule that 
the trustees shall have their costs, as a matter of course, out of 
the fund as between solicitor and client, unless they have fior- 
feited that right by miscondnct, p. 552. 

The rule is repeated, p. 566, that, ''in suits between trustees 
and strangers to the trust, the trustees are on precisely the 
same ground as other parties suing or defendine in the court.** 

This (§ 3 17) section of the code admits of the same readiu 
by a slight interpolation^ namdy, that *' costs shall be coTereia 
as in an action by and against a person prosecuting or defend- 
ing in his own right, but such costs," [supplying the words, as 
between trustee and cestui que trust,] '' shall be chargeable only 
upon or collected from the estate, rand or par^ represented, 
unless the court shall direct the same to be paid by the plain- 
tiff or defendant, personally, for mismanagement or bad faith 
in such action or defence." 

It may also be a correct rule that a party who has a fund at 
the commencement of a suit, fmm which the costs ought to be 
paid, if he should be unsuccessful, should be deemed to have 
mismanaged in the action, if he paid out the fund to his own 
attorney or counsel, or in other eipenses, instead of reserving 
it for the party who would be entitled to it, if he had not so 
paid it. 

The motion to vacate or modify the execution is denied, but 
without costs, as the question is now under the code. 
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New York Suprerae Court. 

Special Termy 1852. — Before Justice Roosevelt. 

MERRITT V. HALL. 

If % landlord in consequence of default of payment of rent resorts to summary 
proceedings to dispossess tenant, an iigunction to restrain his proceedings 
will not be granted, should it appear that CTiction or untenantableness be 
caused by acts of a stranger. 

Default having been made in the payment of the rent of the 
premises in question, pursuant to the agreement for the same, 
the landlord nad applied, under the act in relation to summary 
proceedings, [2 R. §. 511,] for a warrant of dispossession. 

The tenant now asks for an injunction to restrain these pro- 
ceedings, on the ground, that no rent could be justly claimed, 
as one of the walls of the house had been torn down — which he 
calls " an eviction by virtue of a paramount title" — rendering 
thepremises ^^ untenantable and worthless." 

He says he is informed, and believes, that his landlord gave 
the parties permission to do the act. 

The defendants, under oath, deny both the allegation of par- 
amount title in the alleged wrong-doers, and the allegation of 
permission given by them, the defendants. They further aver 
that the permission, if any, was givent by the tenant himself. 
At all events, the whole equity of the bill, if there be any, is 
denied by the answer, and no ground is left for an injunction. 

It seems somewhat absurd, besides, that an injunction should 
be asked for to prevent an eviction by law, on the ground that 
an eviction has already taken place by act of the parties. If 
the tenant has already been evicted, as he says he has, it can 
do him no additional harm to issue the warrant. 

In the ordinary action, commenced for the recovery of the 
rent, he can claim his damages, if entitled to any, by way of 
recoupment; if he prefers another mode, he may bring a cross 
suit and obtain ample redress, there being no pretence that the 
parties are not fully able to respond. Sesides, if the parties 
who actually tore down the wall, had no title, as I am bound to 
presume for the purpose of this motion, they could have been 
stopped by the tenant, had he chosen to invoke the aid of the 
law m time, or, like any other trespassers, they can now be 
made to respond in damages. 

I see nothing in the case to justify the tenant in withholding 
both the rent and the possession. 

The injunction must, therefore, be denied without costs. 
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United States District Court 

£aiU: n DUtrtct of PcHn^t^Irania — In Admiralty y April 18o2. 
SMITH V. THE CREOLE AND TOE SAMPSON. 



1. A ship in tow of a steaM-tvg, and boA ader ^arge of d lice&aed pQoi im 
' leoTing the whanrea at P!ula«ieiputa, ca»e into coffiaion witii anotber reaael 

through the negGgeBoe of tiM pilot Hefdj that as vader tho half pilot- 
age laws, the eaaplojMflBi of tlie pQot was cnapalaoiy, neither the ship nor 
the Btcnm-tug were fiaUe ta rtm nor their owners im p t tmttmm . 

2. It seems thnt in this District tlie remedj against » Tessel for » e Ilt8i<» fol- 
lows her iuto the hands of an inrioeent pnrehaser. 

3. Whether tlie damages for a eolfiaioa are propcrij qMaldnga Ben. Querc f 

Opmion by Eaxs, Jw- 

The Creole, a British ship, outward boQDd, and in charge of 
a licensed pilot, left her moorings at one of the Delaware 
wharves, under tow of the steam-tug Sampeon, and immediate- 
ly afterwards ran foul of the John Smith, a small rteamer lying 
at the island opposite the city. The present libel is against 
both the Creole and the Sampson, for the damage which was 
occasioned by the collision. ' 

There was unquestionably fault on the part of one or both 
the respondent vessels, and there was none on the part of the 
libellant. The ship was drawn out from the dock while the 
tide was too strong for the steam-tu^ to counteract ; besides 
which, as it seems to me, the operation of removing her was 
performed unskilfully ; the ship being made to describe three- 
quarters of a circle, while under full tide way, instead of a 
single quadrant, before her head could get round to her course 
down the river. She had not completed this gyration when the 
collision took place. Regarding tnese then as the immediate 
causes of the accident, I should have no difficulty in decreeing 
for the libellant, as the party wronged, but for the fact that 
the real blama seems to me to rest upon the pilot alone. The 
ship and the steam-tug were botli of them under his orders ; 
and there is no pretence that he was interfered with or dis- 
obeyed. 

By an act of Assembly of Pennsylvania passed 29th of 
March, 1803, provision is made (§ 17) for the selection of pi- 
lots by the wardens of the port, and (§ 18) for licensing the 
pilots so selected, after they shall have eiven bond with surety 
in a sum not exceeding five hundred dollars nor less than three 
hnnflrrf^d for the faithful pbrformanoe of their duties. The 29th 
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geciion of the same act mokes it the duty of all sea-g'ing ves- 
sels to <Mnploy one of the pilots Sv^ licensed, .he laiiunuiri^' of 
th'/ section, so fnv as it bears on the cuse before u)o, i.s :i> fol- 
lows : — ••Every vessel, bound to foroip;n port, sh.ill ij',* oM.god 
to roceivv* a pilot: and tlie master shall luake known to the 
wardeiii the name of the pilot Avho u to conduct her ; jin.l if he 
neglect to make such report, he shall forfeit and puy the sum 
of sixty dollars ; and if the master shall refu;?e or neglect to 
take a pilot, the master, owner, or consignee of such vessel 
shall forfeit and pay to the wardens a sum equal to the half- 
pilotage of such vessel, to the use, &c." By a supplement to 
this act, passed 24th r ebruary, 1820, the penalties 1 have re- 
cited are declared to be liens upon the vessel, and process in 
the nature of admiralty process is directed to issue from the 
State Courts to enforce their payments. 

Though claims for half-pilotage arc thus put upon the same 
footing as the claims of material men against domestic ships, in 
regard to which the United States Courts have always felt them- 
selves authorised to take jurisdiction of the statutory lien, I 
h^ive not heretofore sanctioned the use of our admiralty process 
to collect them. So far as I know, the Admiralty Courts, like 
those of more general equity, have refused their aid to the en- 
forcement of jienalties, even such as were imposed by law for a 
baeach of contract strictly within our cognizance. 1 have done 
so myself, under the Passenger Law more than once, when this 
very ship, the Creole, or one of the same name, was the delin- 
quent, and if my memory serves me, in cases also under other 
acts of Congress. And I have felt the less inclined to admit a 
departure from this principle in cases arising under the Penn- 
sylvania Pilot Act, because I knew not only that the act itself 
was the subject of constant and grave controversy with refer- 
ence to its effect on the navigating interests of our port, but 
also that its constitutional validity had not been fully conceded 
among the members of the profession. I do not remember that 
in any one of the nnmerous cases of collision that have been so 
ably discussed before me, there has ever been an inquiry wheth- 
er there was or mat not a pilot on board the ofi*ending ship. 

Whether I shall be required hereafter to recognize the half- 
pilotage lien as one to be enforced in the admiralty of this dis- 
trict, 18 a question not necessary to be considered now. But a 
recent decision of the Supreme Court of the United States, 
Jan. T. 1852, by declaring that the pilot acts are within the 
constitutional sphere of State legislation, has given great inter- 
est to the other question, whether the presence of a pilot on 
board and in command exonerates the vessel and cargo from 
srom liability for a collision. 

I cannot disguise from myself that this maybe a momentous 
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question in its bearing on the safety of oar bay and river navi- 
gation, and not remotely on the prosperity of onr dty. I fear 
that our whole system of pilot laws, — the hnmble grade of 
qoalification which it exacts of the candidates for pilot's license 
— ^the imperfect manner in which their aoalifications are tested 
—the tenure of the pilot's offie, independent of erery thing out- 
side the Board of Wardens, — the very limited security which 
he is required to ^re, and the compulsion which rests on the 
master of an inwm bound ressel, to accept the first i»lot thai 
boards him, — all these taken together, do not promise such a 
safeguard against collisions on our long and intricate riyer, or 
such an assured indemnity for the consequences of them^ as to 
make us willing to forego, if we can help it, all recourse for a 
party aggriev^ agunst the vessel that has run him down. I 
thiuK, too, I can see that one class of ressels, which the policy 
of the Admiralty has heretofore held to a most Tigorous ac- 
countability, and which has been able, as a class, to respond 
more amply than any other for the dama^ it may hare done, 
will hereafter find it politic, if it be practicable, to deyolre its 
liabilities for collisions upon some licensed pilot and his thrpe 
or five hundred dollar surety, to be sued at common law. 

The question, however, is not, I apprehend, a new one, either 
in its principle or its terms. There can be no. liability for col- 
lision where there has been no wrong ; the foundation of the 
demand against the owner tn penanam or his vessel m rem^ is 
that he or his representative had the power to prevent the 
wrong. The master is the owner's representative ; for the 
owner selects him and substitutes him for himself or does with- 
out him if he pleases, and takes the command in person. Qui 
faeitper aliumj &c., explains this liability very perfectly. But 
it has never been held, that the ship owner should answer for 
the conduct of a prise master, or the piracies of a revolted 
crew — ^nay, not even for their contracts, though made for the 
benefit of the ship ; (The Ann, 1 Mas. 508-513) and for the 
simple reason, that there is no such thine as a representative 
in invitumj and no such thing as a liabuity for the acts of a 
stranger. The pilot, if it is the law that places him in the 
charge of a vessel, is as little the owner's representative, as the 
marshal is who holds her in possesion under a writ of attach- 
ment. 

Our only inquiry then is, whether it is the law or the ship 
owner that puts the pilot on board ? Is it a case of compulsion i 
Or is it not? I confess I cannot see what discretion is left to 
the owner or his representative, save that which belongs to ev- 
ery man of violating a law and taking the consequences. If 
the Creole had not received a pilot, she would have incurred a 
penalty of sixty dollars, to begin with, for not reporting her jn- 
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lot*8 name to the Wardens, and a further penalty to the use of 
the Pilot's Society equal to half the charge for pilotage, and 
for these penalties slic might have been arrested, brought back 
to the wharf, libelled, and sold. Besides the words of the act 
are strong ones : " she shall be (>Wi]jf(?i to receive a pilot;*' and 
ft State Court, having full criminal jurisdiction according to the 
common law, might peradventure hold that to violate an in- 
junction like this, was to commit a misdemeanor. This looks 
very like compulsion. 

If we pass from principles to authority, the question at the 
present day seems equally clear. The reports of some of the 
early cases do not distinguish as carefully as they might, be- 
tween the compulsory and the voluntary employment of a pilot 
and the reasons which have sometimes been given in the Com- 
mon Law Courts might apply equally well to one or the other. 
Milligan vs. Wedge, 12 A. & E. 743, and cases there cited. — 
But I believe no judge, except Sir John NichoU, Hn the Giro- 
lamo, and other cases in 3 Hazzard) has ever hela a party lia- 
ble for the conduct of third persons whom the law compelled 
him to employ. The fully reasoned decbions of Dr. Lushing- 
ton, in the Protector, the Maria, the Diana, and the Duke of 
Sussex, in 1 W. R., explained by himself in the Agricola, the 
Batavia, the Eden, and other cases, in 2 W. R., must be re- 
garded as fixing the law of the English Admiralty on the sub- 
ject. Where a pilot has been received on board in obedience 
to a statutory injunction, and the blame of a collision, occur- 
ring while he is m charge, is not shared by the officers or crew- 
and is not referrable to the defective character of the vessel it- 
self, the vessel and her owners are not responsible. Smith vs. 
Condry, 1 How., 34. 

I thought at first on reading over the adjudications of Sir 
John NichoU, that there might be a reason for not applying the 
general rule to the particular case before me ; and I invited 
therefore an argument upon the two questions : 1st. Whether 
the compulsory provisions of our pilot acts apply to foreign 
ships. 2d. And Whether there might not remain a recourse 
in renij though the owners were discharged from personal lia- 
biUty. 

But I now see no reason for either of these exceptions. — 
Whatever may have been the case under some of the British 
pilot laws, the words of which might by reference to other stat- 
utes be construed without too much effort so as to exclude for- 
eign vessels the general English law makes no distinction ; and 
in the Pennsylvania act, which makes part of our question, the 
phraseology is too clearly general to be misapprehended. In- 
deed, the Pennsylvania act, so far from relieving foreign ves- 
sels from its operation, mulcts them in special liabilities. (A* 
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A. Pa. 1803, § 27.) Obvioudy, there is no reason of policj 
to found a distinction on between the two. When the act is 
considered as a police r^;aIation to guard against accidents 
from collision, or as the means of providing ressels with gaides 
to the navigation of the bay and river, familiar with its tides 
and channris and with the regulations and usages of the port, 
it should bear on all alike, for all alike derive benefit from it, 
and alike require to be controlled. 

The other question abo, though expressed in general terms, 
was in fact suggested by the proviso of a Briti ' 
reserved to the adminJty its jurisdiction in i 
under the pilot system, while Uking away in c 
of the courts of common law. It is enough 
question cannot arise on the language of the I 

This last question might perhaps invite a d 
broader ground which was taken by the advoc 
ole. What is the Admiralty import of a pro( 
And does it so connect itself with the question of a personal 
liability, as that the thing may not be liable, although the own- 
er is not and never has been f I do not refer to the case of a 
hypothecation, actual or constructive,— as where there is a bot- 
tomry, or where the question is of affreightment, or supplies or 
seamen's wages. All these belong to the category of contract. 
But how is it with the recourse in rem in a cause of damage by 
collision? 

The English books do not help us to answer. The standard 
treatise of old Gierke has not a word about collisions or the re- 
dress for them, and not a word about proceeding in rem^ except 
where the dispute concerns the title or right of possession in a 
ship. What we recognize as the process m rem would seem to 
have been introduced into the Courts of Admiralty after the 
time of Queen Elizabeth, and was probably resorted to at first 
as a means of saving some part of their ancient jurisdictiom 
from the innovating grasp of the common law Judges. It must 
have been known as early as 1648, when the ordinance of the 
Commonwealth declared the Admiralty jurisdiction to be a^nst 
the vessel and her apparel in cases of damage, among others; 
but this ordinance having expired at the restoration in 1600, 
Godolphin, whose work was published the year afterwards, 
makes no allusion to this as a form of process. God. ch. 4. p. 

4L 

There is, properly speaking, no Ken in a case of collision, 
and cannot be, for the subject is tort Yet the remedy, ac- 




no one has contended , , , i j i. i^ ^ 

liabilities for a collision, because he had purchased her alter n 
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took place. Doctor Lushin^on almost asserted a doctrine like 
our o^\•n when he decided m the Aline, (1 W. R. 117, 119,) 
that the decree in favor of the party damaged took precedence 
of a bottomry bond. But in the Druid, (1 W. R. 899,) where 
the immediate question was brought to his notice more directly 
he passed it by with the remark, that an innocent purchaser 
may possibly have his ship arrested and sotd for damages done 
by her before his purchase ; and generally speaking, tne judi- 
cial opinions in the English Admiralty, and the treatises which 
follow them, Lord Tenterden's among the rest, seem to regard 
the vessel and her owner as legally convertible terms. 

Still, I cannot help thinking that there is a difference be- 
tween them, and that the remedy in rem is not merely another 
mode of giving effect to a personal liability. I have myself 
endeavored to trace the analogies and history of this form and 
measure of redress through the Roman Law and the maritime 
codes of a later period. But the libraries to which I have aa- 
cess are so imperfect as to leave me uncertain of the correct- 
ness of my conclusions. For the present case it is enough to 
say, the vis major of the law must be esteemed as effective as 
any other in absolving both the ship and her owner ; and that, 
therefore, whether the vessel can or cannot be regarded in any 
case as the subject of an independent liability, she can never 
be regarded as liable for the consequences of an act done under 
compulsion. 

I shall therefore dismiss the libel ; but without costs. Per 
curiam; Decree accordingly, 5th April, 1852. 

G. M. Wharton and R. R. Smith, for libellant. 

Mr. Kane, for the Creole ; Mr. Sanderson, for the Sampson. 



Supreme Court. 

At Philadelphia, February 1850. 

JESSED. CLATPOOLEv. BOBEBT B. DOBSET. 
[The following decision, of considerable interest and import- 
ance as regards the County of Phil'a, was omitted from the Re- 
ports of the Term, probabl7 from the fact that no opinion was 
ever delivered. The case having been frequently inquired af- 
ter, we have prepared the following report from the paper booj^s, 
and have added thereto the decree filed. 
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The argaments of OoooBel are condensed from those snbmit- 
ted to the court.] 



1. ASli«riff'tntooralolorii«ndiatibtcity«WBtyorFUkdalpy%«B. 
dmr awLlik in tkt Comma PkMW a obiBteMgMacdtmzn filed ly 
theeooBty AfAiMt ««tki |wiiwi wfcuf m^U Hm ohmt « ownfln 
UitrMf;" tiie mL Ik. bifa^^ ««AflAiMt A B ovMr* « repvtod ovmt, « 
whoerer miy be owBer,** fuiii en i b ae hit e eetafte is Sm iiaple te the par> 
eh ie er , theogk A B wwe ad the ml vrnmmtM m t i ; tmd^nmtmA 
>Teiid»eBMijbeeqi^peHedlDtitoeaaMllftgi H o iS e f IwnM ie 

2. ThepiiroliMeretflMatMLnlebMlboniteihevttMfttkiaelieri 
UyhftTe beenetfiedyeoivBedwiia; beb p e U e to 
by thejodgmeiit, tad the ea^y fieliia bwbeiher tjieletheebeeai 
lydeeeribed. 

8. Underttieeeier 184S,iB i«sud te the pveeeedb«i te reeerer tern, 1 
one ect Ik ie laede re^akite, endJtkBiteiii— -j 
ret«n,iBtiieeeeeora^Mei*let,tlMftbe bed fesM *e wiftoa «*iieM« 
4»iaiMf pelt of the lot** 

4;ipea{ yrom GiBSOV, C. J., at NmPrnu. 

This was a bill in eqid^ for the speoiiie performance of an 
agreement for the parchase of a lot of grovnd in the city of 
Philadelphia. The yendee objecting that the complainants ti- 
tle was insufficient, the nsnal reference to a master was made. 
Before the master, the Brief of the complainant traced a reg- 
ular title out of the Commonwealth down to John Craig, Bon t 
Smith, and Matthew Pearce^ ■ssignees in baakraptcy ^ James 
Yard, on the sixteenth of Febraarr, 1808. A hia^ then oc- 
curred till the twenty-eif^th of October, 1840, when Henry 
Lelar, Esq., Sherifl^ conTcjed the lot in qneetion to William 
B. Johns, (under whom the complainant daimed^ on a sale oo 
execution at the suit of the connty of Philadelphia against Ed- 
gar H. Bichards, in the Common Pleas of the conn^, to De- 
cember term, 1847, for regitUred taxes. Tkd record of this 
action shewed that on the sixth of Norember, 1847, a daim 
had been filed by the Comi^ Treatonrer apinst the lot, tat reg- 
istered taxes, amoimting to $58,99, ^which*' it was said ^are 
claimed as a lien against the said ^emises^ who eve r muEjf be tke 
owner or ownere tnereof^ agreeabfy to the sereral acts of As- 
sembly in relation thereto. Upon this daim a eeirefaeiae is- 
sued ^^ against Edgar H. RJchaHs, owner or reputed owner, or 
whoever mav he owner,'* commanding the Sheriff ^' to make 
known to the said Edj^ H. Bidiards, owner fcc, and to aH 
such persons as may hold or occupy the said lot, Aat they be 
and appear, fcc" The Shmff returned that he had made 
known the writ << by posting a trae and attested copy en tie 
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untJdn described premises^ Nov. 20, 1847, and by advertising 
twice a week for two weeks in the Bvening Bulletin, &c., agree- 
ably to the act of Assembly." On the twenty-first of Decem- 
ber, 1847, judgment was given for want of an appearance. On 
the nineteenth of February following the damages were assess- 
ed at 959,90, and the sale subsequently made as stated. The 
Sheriff's deed was acknowledged the day of its date. 

Certificates of search were produced from the pr^er officers 
setting forth that no conveyances or mortgages by Yard, or his 
assignees, or by Richards were on record. 

On the part of die respondent no outstanding title during 
the period intervening between the assignment by Yard, ana 
the filing of the claim for taxes, nor any evidence of the exer- 
cise of adverse ownership, or daim of title by any person with- 
in that time was shewn. The objections made were that the 
proceedings in the suit were irregular ; or that if good the sale 
for taxes conveyed no more than Richard's interest, and that 
no title in him had been made out. 

The master reported that the title of the complainant could 
not with certainty be pronounced a good one. 

This report was excepted to by the complainant ; and after 
argument was overruled by Gibson, C. J., then at Nisi Prius, 
and a decree entered for the complainant. From this decree 
the respondent thereupon appealed. 

Messrs. E. J. Williams, and Cramond, for the appellants. 

No title is shewn to have passed by the sale to Johns. 

I. The proceeding in the sci. fa. against Richards, passed 
if any thing, only his title. 

The Common Pleas having no jurisdiction to enforce liens 
for taxes, by virtue of its general powers, a proceeding such as 
this in which there was no personal service, can be supported, 
only by some statutory provision, which we deny to exist. 

The act of 1824, Purdon 1114, which makes registered taxes 
in the city and county of Philadelphia a lien, provides no means 
for their collection, merely giving them priority from the date 
of the act. The next act, that of 1840, Pamph. 412, gave a 
similar lien to the municipal taxes of the county, but still pre- 
scribed no mode of enforcement. This act was extended by that 
of 1843, Pamph. 124, and taxes assessed before its passage. 

The act of 16th April 1846, Purdon 1114, Pamph. 488, lim- 
ited the continuance of a tax lien unless filed in the office of the 
Prothonotary of the proper court, when it was to continue for 
five years, and might be revived as in the case o) mechanic's 
claims. 

This act, also, gave no ri^ht to issue process nor to recover 
judgment. The first act which gave junsdiction to sell, was a 
second act of April 16th, 1845, Purdon 1114. Pamph. 1, 495. 
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The 8rd section of tliifl act ftathorixes the Treasurer of the 
County to enforce the pajment of these danns, and to employ 
ooonsel; and the 4th section, for the porpoee of carr^ring this 
law into efect, prorides that the Treasurer bring smt l^fore 
^Ofiy Aldermanj Jutti^ qf the Peace, or Court of competent 
juTtedietUmj agwmat the pirsov cm pbssohb returned andreg- 
ietered in the regieter of unpaid ta»e$j*' acccording to the pro- 
Tisions of the act of Febmary 1824, authorises the production 
of a certificate from Coontj Commissioners, as eyidence of the 
taxes dne ; and the entrj of judgment in faror of the county, 
unless the defendant prore that they hare been paid, ^' ufhieh 
judgment ehatt have the eanu e^ect, toattnUente andpurpoeee 
aejudgmente in other caeee.** 

The suit bring thus to be brought against the persouj the 
judgmmt is only to haye the same effect as judgments in oUteat 
personal actions. And as ihe action may l>e l^fore a Justice 
it must be intended to be within his general jurisdiction and 
practice, except so far as altered by the statute, and hence to 
be a personal suit. The second section confirms this. It pro- 
Tides that if the Sheriff, or other officer, returns the Mummone 
or other original writ, ni&tZ, ihe Oountv Treaeurer is to sue out 
an alias writ, and if he returns nihil thereony it riiall be consid- 
ered actual service (as is now the case in sci. fas. upon mort- 
gages or judgments,) provided however, that the alias writ shall 
be served on the tenant in possession of the premises, or if 
there be no such tenants, then by posting a copy on some con- 
spuniow part of the premises, at least ten days previous to the 
return thereof, which publication shall recite the amount of the 
tad claimed, and the description of the real estate as set forth 
in the registry. 

The writ must therefore be a summons. Now under the act 
of 1886, a summons is the proper writ in personal actions. 
This act, indeed, § 89, provides tixsA where oy law a sci. fa. 
may be issued, it shall be served as in the case of a summons 
in personal actions, and judgment by default taken, but it does 
not authorize the issue of this writ. The sci. fa. here referred 
to is therefore not a proceeding in rem. It follows then fliat 
the 2nd sec. of the act of 1845, [2nd act of that date,] in pro- 
viding that the process should be a summon or other original 
unity did not intend to chuige the form of action, and turn it 
into a proceeding m rem, but merely to give the same mode of 
service in all the cases embraced in that section. 

The act of Mardi 11, 1846, Purd. 1115, Pamph. 114, which 
(sec. 2nd) recites that the judgment to be recovered was by the 
existing law a general judgment; and which then gave a sd. 
fa., as m mechanic's claim, confirms this argument. 

This act seems to apply only to the Dis^ct Court; but if 
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not, there is still no ground to argue that the 3rd section extends 
the remedy given to all courts. We contend that it applies 
merely to the sci. fa. authorized in the District Court. But 
even if the sci. fa. can issue in the Common Pleas, under this 
section, then, as has been argued, it is not strictly a proceed- 
ing in rem ; or if so it can effect only t)ie title of the real 
owners. Proceedings in rem are of two kinds : Ist. Where the 
seizure of the property is a substitute for personal services— 
2nd. Where tne proceedings are against the thing itself irre- 
spective of the owner, who is not summoned, but who is per- 
mitted to defend. In the former only the title of the defendant 
passes on a sale. 

If then these proceedings were in rem at all, they were of 
the first class — because : 

1. The suits were to be instituted in the common law courts, 
which do not proceed in ren%. 

2. The service of process was to be in the first place person- 
al service. 

8. The suit was against the person returned and registered 

Set 16 April, 1845, § 4; Purd. 1114;] who in the act of 11 
arch, 1846, § 2, is said to be the debtor, against whom an 
action of debt was to be brought, a% is now [18i&] provided by 
law in respect to tlie said county. Purd. 1115. 

4. The service prescribed in the 5th section of the act of 16 
April, 1845, [Purd. 1115,] *is there declared to be equivalent 
to actual service [i. e. personal service,] as is the practice in 
cases of scire facias or judgments and mortgages. 

5. The 2d and 3d sections of the act of 11 March, 1846, re- 
lating however only to the District Court, enacts that the judg- 
ments shall be recovered as in mechanics' liens. 

6. The 4th section of the act of 16 April, 1845, the only 
law which gives jurisdiction to the Court of Common Pleas, af- 
ter directing personal service, declares that judgments shall 
have the same effect as in other cases^ that is, as other judg- 
ments in a court of general common law Jurisdiction. 

But even if the general reference to tne service of sci. fa's 
on judgments and mortgages, in the 5th sect, of the act of 

1845, Purdon 1114, or to mechanics' liens in 3d sect, of act of 

1846, Purdon 1115, gave judgments on tax liens, a similar op- 
eration to judgments in those cases ; still the former would bind 
only parties or privies ; a judgment on a sci. fa. to revive af- 
fecting only the interest of the defendant ; and in mechanics' 
liens by the act of 1840, Purdon 803, being expressly confined 
to the estate of the person in possession. 

The analogy asserted on the other side to decision on sales 
of unseated lands for taxes, fails, for there is no provision in 
the law cited similar to that in the 5th sect, of the act of 1804, 
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Pard. 1186, in regmrd to unseated lands, difostingdie eaute of 
the real owner, although the land maj not hare been taxed or 
sold in his name, in tM porchaser. 
It follows from this argument, 

1. That this proceeding to reeorer assessed taxes is mcrdj 
a personal remedj, binding the title of the defendant only, <Mr, 

2. If at all a proceeding m rem it is simflar in its elects to 
judgments in a scire fS^its npon a judgment or upon a moit- 
gage, or in a mechanics' lien ; in neither of w lidi cases is die 
sale a bar to a recorery bj one po sses sed of a snpericMr title 
who is not in any way a party or prify to the judgment. 

The 2d section of the act of 1SM6, requiring the real owner 
to be made a party in certain cases, and the mh section whi^ 
provides that no judicial sale of land subject to taxes shall di- 
rest their lien in respects so mndi as was not satisfied out of 
the proceeds, are conclnsiTe. The latter sentence shows the 
intention to have been to sdl the title of the person assessed 
for what it would bring — and y^ leave an existing lien for any 
balance till due, to be recoYered against the real ownor wheA 
discovered. 

II. The proceedings on die sd. fiiu wore irregular. There 
was but one writ ; and the act of 1846, § 68, does not repeal 
the 5th sect, of the act of 1845, in this respect ; but seans to 
require both to be posted. The Sheriff's return is also insuf- 
ficient in stating that he had posted it on a ' conspicuous part' 
of the premises as required by the act. 

III. It does not appear Irat that there may be mortgages 
upon the lands, given by some intermediate owner, and such a 
mortgage as was decided in Brinton vs. Perry, in the District 
Court, 1849*, would not be discharged by the sales. The de- 
fendant could not be protected against these incumbrances, and 
therefore cannot be compelled to take the land. 

On these grounds the title of the complainant is defective ; 
and the decree should be reversed. 

Mr. Chambers an the $ame tuif.t 

The policy of the law is against tax sales, Burd v. Ramsay, 
9 S. & R. 114. Gibson, G. J., — ^and a strict and liberal com- 
pliance has always been held requisite, 2 Y. 100 ; 8 Y. 484 ; 

W. 344 ; 1 W. & S. 505. The tendencrf of the Gourts has 
been against the sale of land on proceeding against any but 
the real owner. The decision in Savoy v. Jones, 2 B. 850, in 
regard to mechanics' liens, though required by die act of 1800, 
was regretted by the Gourt ; see Barnes v. Wright, 2 Wh. 197, 
and the law restored to its former state by the act of 1840. 

* Since affirmed, 1 H. 202. 

f Mr. Chambers was not of eoonsel oa tibe ease, but b«big iDterestod in the 

ucstion to be decided, rabmitted a printed argment 
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So with regard to the decision of Willard v. Morris, 2 R. 56. 

Under the act of 1824 the intent is not to affect the title of 
the real owner, where the judgment is against a stranger, hut 
to secure the tax hy lien on the land and to collect it hy a suit 
against the real owner, requiring a reeular assessment and reg- 
istry, after notice. Under this law the rcfgistry is given, and 
to it all the acts refer 

Again, the act of 16 April, 1845, Pamph. 489, Purd. 1114, 
is the fii*st act (and only act as to claims under $100) that au- 
thorized the filing a lien in the office of any court, in § 8 pro- 
viding the lien of registry should continue " no longer, unles$ 
(^ claim for the same shall be filed in the office of the Prothono- 
tary of the proper court,*' This is the whole of and the onli/ 
provision as to filing a lien in Common Pleas, and this is re- 
pealed by the § 2 of act of 11 March, 1846, Pamph. 144, Purd. 
1115— "so much of said act (of 16 April, 1845— § 8) as re- 
quires claims for taxes to be filed in the office of any Prothon- 
otary, and the revival of the same as in case of mechanics' 
claims to continue the lien thereof, is hereby repealed^ But 
if all the steps required in the act have been taken, only the 
title of Richards was bound. There is no authority ta enter a 
judgment against any but the real owner in the acts of 1845 
and 1846 ; nor under the act of 1845, can a sci. fa. issue. — 
•* Summons or other original writ" are the words. A sci. fa. 
is not an original writ, 3 Black. 421, unless expressly given as 
by the act of 1706 as to mortgages, or of 1808 as to the tax- 
er*s claims. So the act of 1840 expressly gives the sci. fa. in 
the case of the incorporated districts. 

Mr. T. 1. Wfiarton, for the Appellee. 

I. The proceedings for the recovery of taxes on unoccupied 
lots in the city and county of Philadelphia, are proceedings in 
rem, irrespective of ownership. 

It is the obvious intent of the acts of Assembly on this sub- 
ject, to make taxes a lien on the land whoever may be the 
owner, and to enforce that lien by judicial proceedings, ending 
in a sale. Since the acts of 1804 and 1815, on a sale of un- 
seated land, the whole title passes to the purchaser, no matter 
in whose name assessed, and sold ; Strauch v. Shoemaker, 1 
W. & S. 166. Town lots may be sold as unseated, McClelland 
V. McCalmont, 8 P. R. 106. So under the act of 28th March 
1814, Pamph. L. 804, vacant lots in the city and county of 
Philadelphia, whose owners are unknown, &c., might be sold as 
unseated ; though this act does not appear to have been put in 
execution. The acts of 1824, 1825 and 1826, in regard to 
Philadelphia, very distinctly shew, in all their provisions, that 
the land itself is the debtor to the public charge, and is looked 
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to therefor ; Fagen tb. Campbell, 5 W. 288 ; Commonwcaltli 
y. Spring Qarden, App. 8 W. & S. 448 ; Parker's Appeal^ 8 
W. k S.J 454 ; Coimal ▼. MoTamensiiig, 2 Barr 224 ; Collins 
T. Barclay, 7 Burr 74 ; and that the ownership is immateriaL 

n. By such proceedings if ddy oondncted, the whole estate 
in the land passes to the purchaser. 

This is necessary from the fact of its being a proceeding m 
rem, to answer a public exigency ; just as thoogh the Common- 
wealth had taken the land itself for a canal or road, when she 
would have a title against all the world. No objection can be 
made i^unst the character of the procedure in particular, from 
want oftime or of notice; both of whidi are amply provided 
for. The argument on the other side, would tend to exempt 
absent owners from payment of taxes. And if to the sale it- 
self caveiat emptor were applied, no one would buy at sale for 
taxes, and the public charge could not be satisfied. 

That a iudgment m rem^ when to ^orce a public charge <w 
forfeiture is condusiTe against all the world, is elementary law. 
1 Phil. Ey. 854 ; 4 Cow. PhilL 828, 860, 886 ; Scott t. Shear. 2 
W. Black. 99; The Mary, 9 Cranch. 145 ; Cannon v. Green. 1 
Conn. 7 ; Mamkin t. Cliandler, 2 Brock. 127. Even in the case 
of mechanic's claims, which is a case of contract, it was formerly 
held that the whole estate passed, though the contract was made 
with a person haying but a liinited estate ; 2 R. 248 ; 5 W. 
207 ; 7 W. 9. The act of 1840, providing that no more than 
the estate of the person making the ccmtract shall pass, does 
not alter the principle, or if it did, yet in the case of taxes, the 
real owner of land is always under an implied contract to paj. 

n. The proceedings in this case were properly conducted in 
a court of competent jurisdiction. 

The court had jurisdiction. The Common Pleas has 
^^jurisdiction of aU pleaSy eantraete and euitSj and eawee^ civil, 
real, personal and mixed" — and ^^ patter to ieeue all lawful 
write and process nbeeseary to the exereiee of eueh Juriedictton.** 
It might well be contended that by virtue of these comprehen- 
sive terms the Common Pleas would, without special legislation, 
possess jurisdiction of suits to recover taxes, made a lien on 
real estate, and to issue writs of scire facias to enforce that Heak. 
Thus the act of 1845 authorizes the filing of the claim in die 
proper court, which, when it is under ^100, is the Common 
Pleas. When thus filed the claim becomes a record of the 
court, and a scire facias may issue thereon as of course. Bac 
Abr. Sci. Fa., A. note 6 ; 3 Lee, 225. Thus a sci. fa. may 
issue from a justice, Berryhill v. WeUs, 5 Binn. 56. 

But apart from general doctrines, the act of 1845, authoris- 
ing suit, provides for the service of " summons or other origi- 
nal writ.'' That a scire facias may be an original writ is 
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shewn by many autliorities ; as Rex v. Eyre, 1 Strange 93 ; a 
8ci. fa. to repeal letters patent is an original writ. 

Now is this jurisdiction confined by the act of IS^lL* lo the 
District Court ; though that court only is named in the second 
section. This was done probably, because that com*t being not 
of ffoneral jurisdiction, it was thought neoessary expressly to 
authorize the writ of sci. fa. therein. But the other sections of 
the act expressly apply to all courts. By an act of 1849, 
Pamph. 68G, since the sale in this case, the jurisdiction of the 
Common Pleas is recognized and enforced. 

The opposite argument leads to the absurdity that in coses 
of claims under $100, the greater majority of cases, no means 
of enforcement is given ; but in those over, but few in number, 
the land may be sold. 

The objection that the 8d section of the act of 1845 is repeal- 
ed by the 1st sect, of the act of 1846, is untenable. The latter 
onlj relieves the county officers from the necessitt/ of filing the 
claim in the Prothonotary's office, and the revival, but does not 
deprive them of the right of doing so. The 2d sectton of the 
act of 1846, indeed expressly authorizes recovery on claims 
filed under the act of 1845, — which cannot therefore be re- 
pealed. 

UI. Any irregularities in the proceedings themselves, would 
be cured by the judgment, under the act of 1705, Purd. 458, 
itk favor of a bona fide purchaser. But there was in fact no ir- 
regularity. There is no ^^ most conspicuous*' part of a vacant 
lot. 

These points have been expressly ruled by Judge Coultee, 
in Wharton v. Hughes.* 

lY. The objections on the other side may be readily an- 
swered. 

To assert that the judgment authorized by the act of 1845 
was a personal one merely, would defeat the whole object of 
the act, as there was then by the general law power to seize the 
goods and imprison the person, without the necessity of a for- 

*Wliarton ts. Hughes, tried at Nisi Prius, Philadelphia, on the lOtli of Jan- 
nary, 1849, was an ejectment by the owner of a lot in the District of South- 
wark, sold under proceedings in the Court of Common Pleas for the city and 
coun^ of Philadelphia, to enforce a lien for curbing, against the purchaser at 
a Sheriff's sale ; in which case the learned Judge (Coultkr) ruled — 

1. That it was not neoessary for the Sheriff to return, that he had posted 
the writ on a ** conspicuous part" ef the lot. The act was directory merely, 
and it was sufficient if the writ was posted on the lot. 

2. That a purchaser at sale, under a judgment obtained in a Court of the 
city and county of Philadelphia, in a suit for the recovery of taxes and muni> 
cipal charges, is not bound to ^ow that the acts hare been strictly and fully 
complied with, as was formerly held in the case of unseated lands ; and that 
the judgment protects the purchaser — the only question for the jury being 
wheUier the land is sufficiently described. 
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mal suit. The set was usdesi unless the proceedings are m 
rem. The words **judgmetU «• m ether ca§e9j** refer only to 
the form of the suit ; uhm, before s justice only a personil 
jad^inent coald be recorered, to be made a lien by transcript. 

2 . There is no analogy to foreign attachment in tax proceed- 
ings. The former is merdy a m<rae of commencing suit by one 
indiyidaal against another for a debt ; the latter is a debt dne 
the Commonwealth by the land ar its real owner. Whether 
there has been sufficient notioe is a question otproeecharej with 
which a purchaser has nothing to do. 

8. If only the title of Ae party to whom the land is sold 
passed, it would preyent any one buying at a tax sale. 

4. The proTision of the act of 1846, that the lien of tax 
claims shall not be diTCSted by judidal sale, as respects so mudi 
as the sale will not pay, does not i^ply to a sale under the ekdm 
iteelfj but was intended to settle the Question as to the etfect of a 
sale under a jud^ent or other incumbrance, as tax liens. 

5. The possibility of a mortgage on the land is no objection to 
specific performance. Searches produced shew that none exist 
against parties known — and equity certainly will not refuse to 
decree specific performance, because of the possible existence 
of an imaginary incumbrance. 

In conclusion, that there must be some substantial defect, and 
not merely opinions affainst a title to induce a Chancellor to re- 
fuse a decree. See Siory*s Equity § 758, 778 ; 1 Sugden Vend- 
ors 6th ed. 243, 2 Id. 107 ; Daliell Y.Crawford, 2 P. L. J.,17; 
lPar8.Eq. 87. 

The following decree was subsequently filed, no opinion bdng 
delivered : 

April 29, 1850, decree filed to wit : — The Court having con- 
sidered this case upon the printed arguments submitted oy the 
counsel for the appellant and appellees, are of opinion that a 
ffood and sufficient title to the premises stated in the bill may be 
made by the complunant. And the counsel for the respondent 
iin the said bill, having agreed on the behalf of the respondents to 
take the possible risk of any mortgage upon the premises, execu- 
ted by any person whose name does not appear upon the certifi- 
cate of search produced from the Recorder's office, the Court are 
of opinion that the agreement stated in the bill ought to be sped- 
^caUy performed, and therefore affinn the decree. 
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A Reformer at Fault 

The London Leader, of a week or so since, gives the follow- 
ing report of an amusing ease in a County Court. Captain 
Atcherlj, the hero, is an eccentric character, well known in 
England for his vagaries : 

The Westminster Coonty Court was crowded, on Wednes* 
dKjy to hear and see Captain Atcherly, who, as his own lawyer 
sought to recover sums of money, in the shape of penalties, 
from the defendants. Sir Alexander Cockbum [Attorney-Oen- 
eral], Mr. Smedley, [the Hish Bailiff for Westminster J, and 
Mr. Bowen [Chief Clerk of the Exchequer], for an infraction 
of the stamp laws, by placing certain seals upon legal docu- 
ments, contrary to Act of Parliament. 

The captain, who appeared in the witness-box with an im- 
perial yard measure, a pile of documents, and sundry books 
containing the Acts of Parliament from the time of Queen 
Anne down to the present moment, stated that the first case 
was for an infraction of the Weights and Measures Act, which 
he was necessitated to bring as a matter of relief to hb con- 
science, he himself being a sworn in officer of the Crown. 
(Laughter.) Mr. Smedley, as high bailiff, was defendant in 
this case. 

The Judge : What is your claim for, sir 7 

The Captain : I would ask Mr. Smedley if he recognizes that 
stamp? 

The Judge : But you must first state your claim. 

The Captain : Under the Act 5th and 6th William IV., c. 
63, s. 81, he has no right to place a certain stamp upon any 
summons issued from this court such as I have in my hand, and 
therefore, I claim under the Weights and Measures Act. The 
captain went on to cite various other acts in pressing his claim. 

The Judge : The mode in which to recover the penalties is 
to sue for £em before two or more justices of the peace. 

The Captain (eagerly) : But, sir, this is an instance wherein 
I am sworn in on the statute of weights and measures. I was 
sworn in in 1837, and I find it necessary now to save my con- 
science, and [turning to an Indian in the rear of the court] to 
keep faith with that chief, who belongs to the American settle- 
ments, to bring this case before the government. 

The Judge : Before I can interfere I must find out that the 
act under which you sue gives roe a iurisdiction. I have none 
whatever under this section. (Laughter.) 
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The Captain : By the last act yoa are in the position of the 
Court of Excheqoer. 

The Judge: What aet is that T 

The Captain : The origiiuti Coonty Court Aet (Landiter.) 
And Mr. »medley has no right to pot Us seal to any of ymur 
records. The captain than prooeeded to say that he had npon 
one ocoasion snbpoened the Lord Chief Justice Lord Campbell 
to this court, ana had reoeiTed a polite letter from Mr. Cuil^ 
the chi^f clerk, informing him that the 7s. 6d. paid for the sub- 
poena would be returned, npon wplieation for that purpose. 

The Captain, in replj to the Court, said : I oould not recaTe 
that back, because it would be compromising myselfl Besides, 
the case was broug|ht before the Court as a relief to my mind. 
(Renewed laughter.) And I mention it nom as an additional 
relief to my mind from compromising a felony. (Roars of 
laughter.) 

The Judge : It is utterly useless to go on with the case, for 
I have no jurisdiction— that is quite dear. 

The Captain : Then Fm in an unfortunate dilemma, which I 
wish the goTemmentto rectify. The police magistrates haTe 
no power at all, and I come to the highest autiiority^ which is 
the Court representinff this deed. 

The Judge [emphatically]: I can make no <Nrdtf. 

Mr. Smiley: Tour honcMr, I beg to ajqily for costs in this 
case, and to request that, if awarded, the amount maybe given 
to the poor-box. I make this application to show Captain Atdi- 
erlej that he is not to call public officers from their duties, be- 
sides wasting the public time in this way, with impunity. 

The Judge: I make no order for the plaintiff and as an offi- 
cer of this court I am afraid you cannot daim costs. 

Captain Atcherly : Then, sir, I must rM|uest you will allow 
me to go on with the next case, which is. against Mr. Bowen, of 
the Exchequer ; and my daim in this is for placing a stamp iqp- 
on the imperial yard, which does not agree witii we deed that 
accompanies it. 

The Judge: The act does not giro me any power to act in this 
matter. 

The Captain [shaking his head]: Begging your pardon, I 
think it does. IVe paid 7001. to gOYemment merely to do my 
duty. 

Mr. Bowen: Well, that's your own fSudt, captain. (Laugh- 
terj 

The Captain : Why should not the Crown officers be obliged 
to do their duty ? 

The Judge : All I can say is, Ihave no power to interfere. 

The Captain (turning OTcr an act) : Ton see, sir, under this 
act you are a justice of quorum. (Laughter.) 
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At last the captain, finding himself defeated, the second case 
being dismissed with costs, retired in company with his friend 
"the chief," whom ha called ^' Peter/' and declined to go into 
the case against Sir Alexander Cockbnm. 



New Publications. 

A Digest of the Law of Ettdekcb iji Criminal Cases : by Henry Roscoo, 
£»!., of the Inner Temple, Barrister at Law, with considerable additions by 
T. C* Granger, Esq., Borister at Law. Fonrth American, from the third 
London edition, with notes and references to American decisions. By Qeo. 
Shai'dwood. Philadelphia : T. & J. W. Johnson, law book-sellers, No. 197 
Chesnnt street 1862. 

This is decidedly the best book we have on the law of Criminal Evidence. It 
has now been in the hands of the profession for many years, and the numerons 
American and English editions attest its yalue. Most of the criminal business 
which the profession are called upon to transact, is done without much time 
for careful preparation, and hence in this branch of the law, books that are full, 
well digested, and carefully indexed, are of much and constant importance * 
This is such a book. The learned labors of the English and American editors 
have materially increased the usefulness as well as the bulk of the volume it- 
self, but their importance fully warranted every thing that has been done, and 
the work is now confidently presented to the profession as the best prepared 
and most thorough practical treatise' on this branch of the law, extant. 



A Selection or Lboal Maxisis, Classified and Illustrated : by Herbert Broom, 
Esiq., of the Inner Temple, Barrister at Law. Third edition. Philadelphia: 
T. & J. W. Johnson, Law Book-sellers, Publishers and Importers. lSo2. 

We have heretofore commended this book at the time of the publication of 
the former editions, and wc now renew those commendations. Material im- 
provements have been made and considerable new matter has been added. The 
Practitioner and the Student may each resort to this work as an ample store- 
house of legal elementary^ principles and simple f^damental rales. Legal 
maxims arc here pointed out, illustrated and explained, and their bearing and 
practical application given wi fullness and felicity not elsewhere to be 

found. Mr. Broom has laid the Bar under no ordinary obligations by his nse- 
ftil labors. Wc cannot refrain from adding that the typographical executions 
o( the volume is excellent. The Johnsons' certainly merit much praise for the 
ityle and execution of this edition of Broom's Maxims. 
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V T11ATI8B 09 THB Cbxmual Law ov tmm Ukrkd Statks, <wprwi«g alK- 
geat of the Penal 8t>t»lc» rf tU Owwil Q^ifmmmmt 9ui. cf ¥iiBt«i wHi, 
5i[ew Torkf PemuulraBia, lad YiigiBi% with the decisioas on eesei arinK 
upon those ttatntet, mad % geaenl new ef Ihe criadnal jurispiwdeoce ef tte 
oommoii and eiTil law : hj Fkaaeis Wharton* anthei of « Pteeediti ef In- 
dictments and Fleas." Seeead edilien. PhOaddphia: Jamea Kay, jr. k 
brother, Uw book sslkn a^ pabfishcrs. 1852. 



The first edition of Ur: WhartMi's book was UgHyeeawendedby nain P.L. 
J., Tol. 6, p. 527, and the obais iitluns there made as te ita Talne aad imperi- 
ance to the profession hate been UJOj sadorssd bj the priftssiinsl dsaisndftr 
this new edition. The new efilienia •■ nindi anperior to the eU, aa the eld 
itself was to an its predeeesaets trealhig of the same sal^iect matter. This 
cdiUon embraces many mattars wheOj eadtMfai Oeirstefitki^ aadeontaiaa 
more ample diseossions ef each braneh of the law ttronghoni eiery brsneh of 
it, brining the law and the anthcritScanpta the ptcaenimeBsnt. TUa is 
eminently sn American treatise. The Ea^sh treatisea, aMnm^ moat ezed- 
lent for the British praetitiener, and ^eiy Talnable te the American by reassn 
of excellent notes and finmmsntsriss, yet fidl short of s up p lyin g the eiery day 
neoessitiee of the lawyer ea tida side ef the Atlantic by eompimng him ta 
wade through amaas ef eaaea aad learning of no Tslne te Um, in order ta 
reach the principle or eaaa he desiiea. The ehsptsrs onCeaspimcy aad FUn 
Pretences haTO been esdirely recast, and as ttey now stand, lea^ 1 
be derired; they are lUl, aeenrate and complete. Thedmpteronl 
for Trial, is entirely new, and eentaJm mattor not dsewhsre i 
and Mr. Wharton haa hdd Oe prsfessMn under hMting obBgslions by tte sma- 
terl J manner in which he haa p r esent ed this ^flfeuH su^eet of p to fc a si o na l 
case and thought. 

The index has alao been re-cast and enlarged, and ^at necdfbl thi^ In all 
law books, a table of cases, added. 
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